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P E R S P E C T I V E  P I E C E S

Achieving Deep Integration 
Between the Climate-Change 
and Energy Agendas: Some 

Reflections on the EU Approach
Javier de Cendra de Larragán*

European Commissioner for the Environment Janez 
Poto!nik expressed the considerable challenges asso-
ciated with promoting sustainability in the following 

terms:  
"e biggest challenge we are facing this century is essentially 
this: how can we live and prosper together in this planet—
within the constraints of what one earth can provide? How, 
by the year 2050, do we ensure continued economic growth, 
eradicate poverty and feed 9 billion people without continu-
ing and exacerbating current patterns of environmental deg-
radation and resource depletion? We all know that business 
as usual is not an option. But how do we move away from 
our usual business—and how do we do it quickly enough?1

"is Article argues that lawyers must take these words 
seriously, not only because they come from a senior o#cial 
from the European Commission, but also because they are 
backed by actions with far-reaching political and legal con-
sequences. Indeed, recent documents from the Commission 
suggest that European Union (“EU”) policymakers increas-
ingly view climate change as one among a number of press-
ing resource-exhaustion problems2 that demand decisive 
and urgent action.3 Such action is appropriate if one accepts 
that the world is approaching or transgressing thresholds 
beyond which the planet cannot safely avoid “deleterious 
climate impacts for society and the environment.”4 "e EU 

1. Janez Poto!nik, European Comm’r for the Env’t, Address at the Belgian Fed-, European Comm’r for the Env’t, Address at the Belgian Fed-
eral Council for Sustainable Development: Towards Policies for Resource Ef-
$ciency (Mar. 31, 2011), http://europa.eu/rapid/pressReleasesAction.do?refer
ence=SPEECH/11/231&type=HTML.

2. See, e.g., Roadmap to a Resource E!cient Europe, at 2–3, COM (2011) 571 $nal 
(Sept. 20, 2011).

3. 20 20 by 2020: Europe’s Climate Change Opportunity, at 2, COM (2008) 30 
$nal (Jan. 23, 2008) (“"ere is compelling evidence now available that the 
costs of inaction [in climate-change policy] would be crippling for the world 
economy .%.%.%.”).

4. Johan Rockström et al., Planetary Boundaries: Exploring the Safe Operating 
Space for Humanity, E&'(')* + S'&’*, Dec. 2009, at 32, 40.

wishes both to raise itself to the challenge and to be seen 
by others as $t for the challenge,5 even if its approach is not 
completely consistent and therefore demands closer inspec-
tion. One example of such inconsistency is that EU emission 
targets only apply to production-based emissions,6 whereas 
consumption-based emissions—which are sometimes sig-
ni$cantly higher7—are left out for the time being. And, as a 
matter of fact, the EU appears to be leading the world in the 
energy intensity of its imports.8

"e legal and political capital invested to date in the 
$ght against climate change is enormous and continues to 
grow apace.9 "e European Council has con$rmed on sev-
eral occasions the goal of reducing greenhouse-gas (“GHG”) 
emissions by 80% to 95% compared to 1990 levels by 
2050.10 "e Treaty on the Functioning of the European 
Union (“TFEU”) explicitly lists “combating climate change” 
among its environmental policy objectives.11 "e European 
Commission recently established a new Directorate Gen-
eral focusing exclusively on climate change; climate issues 
are becoming increasingly integrated into the work of other 
departments within the Commission.12 In sum, the EU has 

5. See id. at 39–41.
6. See, e.g., Council Directive 2009/29, 2009 O.J. (L 140) 63 (EC); Council 

Decision 406/2009, 2009 O.J. (L140) 136 (EC).
7. J',- K'.-/.01 B2-) /3 2(., W'.(4 W54/ F0-4 6'. N230./, EU C'--W'.(4 W54/ F0-4 6'. N230./, EU C'--

708135'-, G('92( P'((035'- 2 (2008), available at http://assets.panda.org/
downloads/eu_consumption_global_pollution.pdf.

8. See A-4./: B.5-;(/* + S58'- L/77, P'(5&* E<&,., C2.9'- O85775'-7: 
C'-708135'--B27/4 A&&'0-35-) 6'. I-3/.-235'-2( C2.9'- E85775'-7 
15–16 (2010), available at http://www.policyexchange.org.uk/images/publica-
tions/carbon%20omissions%20-%20oct%2010.pdf.

9. 20 20 by 2020: Europe’s Climate Change Opportunity, supra note 3, at 3 (“A 
global commitment remains indispensable to tackling climate change. But the 
case for Europe to act now is compelling.”).

10. Council Conclusions on EU Position for the Copenhagen Climate Conference (7–
18 December 2009), ¶%9 (Oct. 21, 2009), available at http://register.consilium.
europa.eu/pdf/en/09/st14/st14790.en09.pdf.

11. Consolidated Version of the Treaty on the Functioning of the European Union 
art. 191(1), Mar. 30, 2010, 2010 O.J. (C 83) 47 [hereinafter TFEU].

12. Sandrine Dixson-Declève, Low Carbon Prosperity: Is Europe Ready for 
the Challenge?, G02.452- (July 5, 2011), http://www.guardian.co.uk/
sustainable-business/europe-ready-low-carbon-economy.
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taken concrete steps to address the challenges associated with 
sustainability and climate-change mitigation.

"is Article examines the contours of the EU regulatory 
framework under the principle of integration with respect to 
climate-change legislation and its e=ects on EU energy law 
and policy. "e principle of integration is included in article 
11 of the TFEU, which provides that “[e]nvironmental protec-
tion requirements must be integrated into the de$nition and 
implementation of the Union’s policies and activities, in par-
ticular with a view to promoting sustainable development.”13 
"is de$nition of integration is traditionally understood as 
encapsulating the external dimension of integration.14 "is 
Article argues that the principle of external integration is 
achieving a new depth within the context of EU energy 
policy. Not only are climate-change-mitigation requirements 
being integrated into EU energy policies,15 but energy policy 
is also being fundamentally changed from within in order 
to respond to the challenge of signi$cantly decarbonizing 
the energy system by 2050,16 as the EU has committed to 
do.17 In this way, the principle of integration is reaching a 
whole new level not seen before in EU environmental law. 
"is phenomenon may be termed deep integration. Further-
more, from the perspective of multilevel governance, deep 
integration evinces an increasing Europeanization of energy 
and climate law. "is Europeanization is characterised by 
three key elements: (1) a long-term approach to policymak-
ing and lawmaking; (2) a progressive yet carefully planned 
redistribution of key legal powers18 from individual member 
states to the EU level; and (3) a certain degree of retreat from 
the original ideal of a fully liberalized, EU-wide energy mar-
ket, and movement towards a more centrally planned energy 
market with a key role for the EU. "is Article argues that 
Europeanization of energy markets is justi$ed by the need 
to achieve substantial reductions in carbon dioxide (“CO2”) 
emissions within an extremely limited timeframe.

"e Article proceeds as follows: Parts I and II summarise 
EU treaty law on climate change and energy, respectively; 
Part III considers how climate change in>uences energy law 

13. TFEU art. 11.
14. Conversely, the internal dimension of the principle of integration requires that 

environmental legislation adopt a comprehensive approach to all media, in-
stead of focusing on each one (air, water, soil) separately. See J2- H. J2-7 + 
H2-7 H.B. V/44/., E0.'1/2- E-?5.'-8/-32( L2: 41 (4th ed. 2012).

15. See infra Part III.
16. See infra Part IV.
17. See infra notes 60 and 61.
18. In EU law, the EU can only exercise the powers granted by its founding trea-In EU law, the EU can only exercise the powers granted by its founding trea-

ties. See TFEU art. 2(1). In areas of shared competence (those areas where 
the treaties assign powers to adopt policies both to the EU institutions and 
to the member states), member states can only act to the extent that the EU 
has not acted. Id. art. 2(2). "e most recent amendments to the treaties have 
introduced in the TFEU a new legal basis for energy policy, which means that 
the EU now has a clearly de$ned basis to act in that domain. See id. art. 194 
(originally enacted as Treaty of Lisbon Amending the Treaty on European Un-
ion and the Treaty Establishing the European Community art. 2, point 147, 
Dec. 13, 2007, 2007 O.J. (C 306) 1 (entered into force Dec. 1, 2009)); see also 
J2?5/. 4/ C/-4.2 4/ L2..2)@-, D573.59035'-2( C,'5&/7 5- EU C(5823/ 
C,2-)/ L2: 2-4 P'(5&*: T':2.47 2 P.5-&51(/4 A11.'2&,A (2009).

(external integration); Part IV discusses how energy law is 
being transformed accordingly from within to address cli-
mate change; and Part V concludes.

I. Climate Change in the EU Treaty

Climate change occupies a unique position in the EU’s envi-
ronmental policy that raises interesting legal issues regarding 
the distribution of powers between the EU and its member 
states. "e TFEU provides for “[s]hared competence between 
the [EU] and the Member States” over environmental poli-
cy.19 In practice, however, the environmental policy adopted 
by the EU is usually controlling.20 In particular, article 191(1) 
of the TFEU requires EU policy to “promot[e] measures at 
[the] international level to deal with regional or worldwide 
environmental problems, and in particular combat[] climate 
change.”21 "is progressive regulation of climate change at the 
EU level is further manifested in the European Commission’s 
climate and energy package,22 which became law in 2009.23 
"is package includes legally binding targets to reduce GHG 
emissions and deploy renewable energy,24 and nonbinding 
provisions that create pressure to improve energy e#ciency.25 
"e package was swiftly adopted by the Council,26 despite 
its clear potential to encroach upon traditional core areas 
of national sovereignty, such as environmental taxation and 
choice of energy mixes.27

Climate-change legislation at the EU level also raises the 
distinct possibility that policies to ensure rapid emissions 
reductions will encroach upon other EU environmental poli-
cies. For instance, after concluding that there was “inade-
quate direction” on how to achieve GHG emissions targets, 

19. TFEU art. 4(2).
20. See id. arts. 191–93 (directing the EU to adopt measures on environmental 

protection, while in principle allowing member states to introduce more strin-
gent measures, provided that such measures are compatible with the TFEU 
and the Treaty on European Union); see also Jan H. Jans et al., ‘Gold Plating’ 
of European Environmental Measures?, 6 J. 6'. E0.. E-?3(. + P(2-. L. 417, 
419–23 (2009) (Ger.).

21. TFEU art. 191(1) (emphasis added).
22. 20 20 by 2020: Europe’s Climate Change Opportunity, supra note 3.
23. "e EU Climate and Energy Package, E0.. C'885775'-, http://ec.europa.eu/

clima/policies/package/index_en.htm (last updated Oct.18, 2010).
24. Id. "e package incorporates several Commission proposals for GHG-emis-

sion targets, e.g., Proposal for a Decision of the European Parliament and of the 
Council on the E#ort of Member States to Reduce "eir Greenhouse Gas Emissions 
to Meet the Community’s Greenhouse Gas Emissions Reduction Commitments up 
to 2020, COM (2008) 17 $nal (Jan. 23, 2008), and renewable-energy promo-
tion, e.g., Proposal for a Directive of the European Parliament and of the Council 
on the Promotion of the Use of Energy from Renewable Sources, COM (2008) 19 
$nal (Jan. 23, 2008) [hereinafter Proposal on Promotion of Renewable Sources]. 
See 20 20 by 2020: Europe’s Climate Change Opportunity, supra note 3, at 1–3, 
7–9.

25. "e EU Climate and Energy Package, supra note 23 (“"e climate and energy 
package creates pressure to improve energy e#ciency but does not address it 
directly. "is is being done through the EU’s energy e#ciency action plan.”).

26. See Council of the European Union, Council Adopts Climate-Energy Legis-
lative Package (Apr. 6, 2009), http://www.consilium.europa.eu/uedocs/cms_
data/docs/pressdata/en/misc/107136.pdf.

27. See 4/ C/-4.2 4/ L2..2)@-, supra note 18, at 471–504.
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the European Commission developed Energy Roadmap 2050, 
which provides:

New power stations and signi$cantly more renewable instal-
lations will have to be built. New storage facilities, includ-
ing for [carbon capture and storage (“CCS”)], more pylons 
and more transmission lines are needed. Especially for infra-
structure, e#cient permitting procedures are crucial since it 
is the precondition for changing supply systems and move 
towards decarbonisation in time. "e current trend, in 
which nearly every energy technology is disputed and its use 
or deployment delayed, raises serious problems for investors 
and puts energy system changes at risk. Energy cannot be 
supplied without technology and infrastructure. .%.%. Citizens 
need to be informed and engaged in the decision-making 
process, while technological choices need to take account of 
the local environment.28

Although the Commission acknowledged that scenarios 
in Energy Roadmap 2050 were illustrative in nature, each 
included major changes to modernize energy infrastructure.29

"is prioritization of modi$cation of energy infrastruc-
ture to accommodate ever-increasing amounts of renewable 
energy is also re>ected in EU Directive 2009/28/EC (“RES 
Directive”) on the promotion of renewable energy, which was 
adopted via the climate and energy package.30 "is provi-
sion requires “Member States [to] ensure that any national 
rules concerning the authorisation, certi$cation and licens-
ing procedures that are applied to plants and associated 
transmission and distribution network infrastructures”31 for 
renewable energy sources “are streamlined and expedited at 
the appropriate administrative level.”32 Notably, the RES 
Directive does not cross-reference the obligation for member 
states to consider the environmental impact of such changes 
in energy infrastructure.33 Although strictly speaking there 
is no need to make such a reference, its absence does seem 
to highlight the sense of urgency regarding deployment of 
renewable sources of energy.

"e Commission has recommended, for example, rules to 
identify energy infrastructure projects of common interest 
and to facilitate their implementation through “accelerating 
permit granting and enhancing public participation.”34 Under 
the proposal, such projects would be given priority status and 
member states obliged to take steps to streamline the neces-
sary environmental assessments.35 Member states would also 
designate a competent authority to carry the project through 

28. Energy Roadmap 2050, at 17, COM (2011) 885/2 (Dec. 15, 2011).
29. Id. at 2–3.
30. Council Directive 2009/28, art. 13, 2009 O.J. (L 140) 16, 32–33 (EC); see 

Proposal on Promotion of Renewable Sources, supra note 24, at 31–32.
31. Council Directive 2009/28, supra note 30, art. 13(1).
32. Id. art. 13(1)(c).
33. See Council Directive 2011/92, art. 4(2), 2011 O.J. (L 26) 1, 4 (EU) (requir-

ing member states to determine whether environmental-impact statements are 
required for various installations used in the energy industry); Council Direc-
tive 2001/42, art. 3(2)(a), 2001 O.J. (L 197) 30, 32 (EC) (requiring member 
states to conduct environmental assessments for energy projects).

34. Proposal for a Regulation of the European Parliament and of the Council on 
Guidelines for Trans-European Energy Infrastructure and Repealing Decision No 
1364/2006/EC, at 15, COM (2011) 658 $nal (Oct. 19, 2011).

35. Id. at 21–22.

the permit granting process in cooperation with the authori-
ties of other member states.36 Other provisions address trans-
parency and public participation requirements,37 time limits 
to obtain permits,38 and ensuring that cross-border invest-
ments are established through joint approval of the member 
states involved and the associated costs are properly allocated 
and $nanced.39

While there is a risk of prioritizing climate change at 
the expense of e=ectively addressing other environmental 
problems,40 focusing on climate change could e=ectively 
draw attention to other crucial environmental policies deal-
ing with biodiversity, deserti$cation, and forest protection. 
"e way in which policy documents discuss the comprehen-
sive e=ects of climate change may be evidence of that.41 In 
any case, the TFEU gives a clear direction to EU climate 
policy.42 EU institutions seem to agree on the importance 
and urgency of the risks of climate change.43

II. EU Energy Law

"e $ght against climate change has probably become the 
most important driver of EU energy policy.44 Yet, EU energy 
law does not take a comprehensive approach to the regula-
tion of member states’ energy systems; rather, it seeks to com-
plement domestic regulatory frameworks.45 EU energy law 
originally aimed to ensure cooperation among the founding 
member states with respect to cooperation in coal and steel 
markets and in nuclear-energy research.46 In the 1980s, the 
goal of creating an EU-wide internal market expanded to also 
cover the markets for energy,47 which can be considered both 
a product and a service. "e focus was initially on ensuring 
that freedom of movement of energy was guaranteed across 
borders.48

"ree legislative packages have been passed to date to pro-
mote the creation of an internal energy market for electricity 
and gas.49 "e need to open up national markets, coupled 

36. Id. at 22–23.
37. Id. at 23–24.
38. Id. at 24–26.
39. Id. at 27–29.
40. Maria Lee, "e Environmental Implications of the Lisbon Treaty, 10 E-?3(. L. 

R/?. 131, 133 (2008).
41. See A Resource-E!cient Europe—Flagship Initiative Under the Europe 2020 

Strategy, at 3–5, COM (2011) 21 (Jan. 26, 2011) (discussing synergies be-
tween di=erent policies to optimise management of natural resources); Rock-Rock-
ström et al., supra note 4.

42. See TFEU art. 191(1).
43. Evidence of this widespread agreement includes the comprehensive and spe-Evidence of this widespread agreement includes the comprehensive and spe-

ci$c nature of measures set forth in the climate and energy package. See 20 20 
by 2020: Europe’s Climate Change Opportunity, supra note 3, at 3–4.

44. See S285 A-4'0.2 /3 2(., N'3./ E0.., S3045/7 + R/7/2.&, N'. BC, T'-
:2.47 2 E0.'1/2- E-/.)* C'880-53*: A P'(5&* P.'1'72( 22–23 (2010), 
available at www.notre-europe.eu/uploads/tx_publication/Etud76-Energy-en.
pdf.

45. See id. at 17–26.
46. Id. at 7–11.
47. Id. at 20.
48. Id. at 21, 27–28.
49. "ese are: (1) the electricity and gas directives adopted in 1996 and 1998, 

Council Directive 98/30, 1998 O.J. (L 204) 1 (EC); Council Directive 96/92, 
1996 O.J. (L 27) 20 (EC), (2) the electricity and gas directives adopted in 
2003, Council Directive 2003/55, 2003 O.J. (L 176) 57 (EC); Council Direc-
tive 2003/54, 2003 O.J. (L 176) 37 (EC), and (3) the energy internal market 
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with the economics of supply and demand, led EU lawmak-
ers and policymakers to focus on competition law to promote 
cross-border cooperation.50

"e TFEU provides the legal basis for a shared EU energy 
policy.51 Article 194 establishes a common market for energy 
with recognition of the need for environmental protection.52 
It lists four speci$c goals: “(a) ensure the functioning of the 
energy market; (b) ensure security of energy supply in the 
[EU]; (c) promote energy e#ciency and energy saving and 
the development of new and renewable forms of energy; 
and (d) promote the interconnection of energy networks.”53 
Member states retain the right to decide how to exploit their 
own energy resources and to choose between di=erent energy 
sources.54 While the TFEU gives e=ect to member states’ 
sovereignty over energy matters, it nevertheless lends the 
European Commission legitimacy in proposing a strategy for 
the long-term development of EU energy policy.55 And the 
Commission, recognizing that the cross-border nature of cli-
mate change cannot be addressed solely on the national level, 
has acted quickly to promote measures on energy e#ciency.56

At the same time, the balance between energy and other 
environmental protection policies must be considered by EU 
lawmakers and policymakers. Article 11 of the TFEU requires 
that environmental protection be integrated into all EU poli-
cies and activities.57 But article 194 provides the less stringent 
requirement that energy policy be developed “with regard for 
the need to preserve and improve the environment.”58 "is 
language is softer and more ambiguous than that of article 
11, and therefore raises questions about how the energy–
environment balance will be achieved in practice. While 
EU law sets ambitious targets for use of renewable energy, 
it also requires member states to take measures necessary to 
protect wildlife and conserve wildlife’s natural habitats.59 It 
is in the energy–environment balancing exercise at the pro-
gram and project levels where the TFEU’s focus on climate 
change might tip the scales toward energy development and 
away from traditional methods of environmental protection. 
Because achieving an appropriate balance at the program 
and project levels is left to member states, di=erent results of 
this balancing can be expected among the states.60 It will be 
interesting to observe the di=erent paths followed by di=er-

package adopted in 2009, Council Directive 2009/73, 2009 O.J. (L 211) 94 
(EC); Council Directive 2009/72, 2009 O.J. (L 211) 55 (EC). See A-4'0.2 
/3 2(., supra note 44, at 21–24, 28–30. "e EU is currently implementing the 
third energy package. See id. at 30–32.

50. A-4'0.2 /3 2(., supra note 44, at 30, 33.
51. See id. at 11.
52. TFEU art. 194(1).
53. Id. art. 194(1)(a)–(d).
54. Id. art. 194(2). Note, however, that the Council acting unanimously can adopt 

“measures signi$cantly a=ecting a Member State’s choice between di=erent en-
ergy sources and the general structure of its energy supply.” Id. art. 192(2)(c).

55. See A-4'0.2 /3 2(., supra note 44, at 12 n.7.
56. See Energy Roadmap 2050, supra note 28, at 2; A Roadmap for Moving to a 

Competitive Low Carbon Economy in 2050, at 3, COM (2011) 112 $nal (Aug. 
3, 2011).

57. TFEU art. 11.
58. Id. art. 194(1).
59. See, e.g,. Council Directive 2009/147, arts. 2–3, 2009 O.J. (L 20) 7 (EC) (con-

cerning the protection of wild birds); Council Directive 92/43, art. 6, 1992 
O.J. (L 206) 7 (EC) (concerning the conservation of natural habitats).

60. See A-4'0.2 /3 2(., supra note 44, at 61–68.

ent member states and how they engage with the public to 
overcome opposition to large projects.61

III. The Energy Dimension of EU Climate-
Change Law 

As a whole, the EU pledged to reduce its GHG emissions by 
twenty percent by 2020 in comparison to 1990 levels, and by 
thirty percent if other countries follow suit.62 However, non-
binding references to reductions of eighty percent to ninety-
$ve percent by 2050—virtual decarbonization of the energy 
sector—litter documents from the Council, the Commis-
sion, and the Parliament.63 "e crucial question is whether 
current policies and governance arrangements are su#cient 
to reach that level of emission reductions, and if not, what 
changes are necessary.

A. The EU Emissions Trading System

"e EU Emissions Trading System (“EU ETS”) is the 
core measure that the EU has implemented to address cli-
mate change by reducing GHG emissions.64 Despite vari-
ous administrative problems,65 this system of allocating 
carbon emissions allowances has proven successful and 
covers about forty-$ve percent of the EU’s CO2 emissions, 
including energy-sector emissions.66 Directive 2009/29/EC, 
which amends existing regulations and will apply from 2013 
onwards, updates and adjusts many crucial elements of the 
EU ETS including the emissions cap; allocation methods; 
and monitoring, reporting, and veri$cation requirements.67 
But member states have some authority to make important 
choices in areas, such as which installations are covered68 and 
how to use revenues from the auctioning of allowances.69

Free allocation of emissions allowances mitigates competi-
tive losses in some sectors, but will gradually be phased out 
by 2027.70 Free allocation is based on ex ante benchmarks 
to provide incentives to reduce GHG emissions and increase 
energy e#ciency, and those incentives are aimed at products 
rather than inputs on the basis of the most e#cient technolo-
gies available.71 Member states can provide free allocation 

61. For instance, some countries seek input from local communities early on in 
project design and implementation. See C'88. '- C(5823/ &,2-)/, T,/ R/-
-/:29(/ E-/.)* R/?5/: 106 (2011) (describing cooperation in wind-energy 
projects in Denmark, Germany, and the United Kingdom).

62. Letter from Cristóbal González-Aller Jurado, Ambassador Deputy Permanent, 
Representative of Spain, Council of the European Union, and Karl Falken-
berg, Dir.-Gen., Directorate-Gen. for the Env’t, European Comm’n, to Yvo de 
Boer, Exec. Sec’y, U.N. Framework Convention on Climate Change 2 (Jan. 
28, 2010), http://unfccc.int/$les/meetings/cop_15/copenhagen_accord/appli-
cation/pdf/europeanunioncphaccord_app1.pdf.

63. See, e.g., Energy Roadmap 2050, supra note 28, at 2.
64. See 20 20 by 2020: Europe’s Climate Change Opportunity, supra note 3, at 5.
65. See, e.g., Memorandum from FERN to the Energy & Climate Change Comm., 

House of Commons (Aug. 11, 2011), available at http://www.fern.org/sites/
fern.org/$les/FERN%20submission%20on%20the%20EU%20ETS%20
to%20the%20energy%20and%20climate%20change%20committee.pdf.

66. A-4'0.2 /3 2(., supra note 44, at 46.
67. Council Directive 2009/29, supra note 6.
68. Id. art. 1(28).
69. Id. art. 1(11).
70. See id. pmbl., ¶%21.
71. Commission Decision 2011/278, pmbl., ¶%2, 2011 O.J. (L130) 1 (EU).
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for installations for electricity production, subject to certain 
conditions.72

Further, member states can adopt $nancial measures in 
compliance with state aid rules to compensate sectors or 
subsectors exposed to a signi$cant risk of carbon leakage for 
the costs relating to GHG emissions passed on in electric-
ity prices.73 Further, member states have freedom to push 
more strongly for CCS demonstration projects with revenues 
received from auctioning allowances.74 States can also use 
revenues to modernize energy infrastructure, support the use 
of renewable energy, and fund research and development for 
climate-change adaptation.75

With respect to emissions credits generated under the 
Kyoto Protocol,76 the EU has progressively sought to harmo-
nize their use within and outside the European Community, 
in anticipation of a successor agreement.77 "e EU has also 
implemented more stringent requirements regarding the 
eligibility of projects causing adverse environmental e=ects 
under the EU ETS.78

As the discussion above suggests, the EU ETS is subject 
to continuous reassessment, which causes some uncertainty 
about its capacity to achieve the reductions goals.79 As a 
result, some member states are challenging the carbon caps 
set by the European Commission.80 "e United Kingdom 
proposed an emissions-performance standard (“EPS”) to 
compensate for shortcomings in the EU ETS and allow the 
EU to meet its emissions targets.81 In 2008 the European 
Parliament Committee on the Environment, Public Health 
and Food Safety voted in support of an EU-wide EPS as 
part of the EU climate package, but it was not ultimately 
adopted.82 Nonetheless, the European Commission contin-
ues to examine the potential impact of an EU-wide EPS 
with respect to requiring new power stations to use CCS 
technology.83

72. Council Directive 2009/29, supra note 6, art. 12, at 76–77.
73. Id. art. 12, at 73; see also Commission Decision 2010/2, 2010 O.J. (L 1) 10 

(EU) (listing sectors at high risk of carbon leakage).
74. Council Directive 2009/29, supra note 6, art. 11.
75. See id.
76. See Kyoto Protocol to the United Nations Framework Convention on Climate 

Change arts. 3, 6, done Dec. 11, 1997, 2303 U.N.T.S. 162 (entered into force 
Feb. 16, 2005).

77. Council Directive 2009/29, supra note 6, pmbl., ¶%28.
78. See Joanne Scott, In Legal Limbo: Post Legislative Guidance as a Challenge for 

European Administrative Law, 48 C'88'- M2.;/3 L. R/?. 329, 332–33 
(2011).

79. See also Tom Young, EU Emissions Trading Scheme in Turmoil After Poland Wins 
Right to Raise Carbon Cap, B075-/77G.//- (Sept. 24, 2009), http://www.
businessgreen.com/bg/news/1803139/eu-emissions-trading-scheme-turmoil-
poland-wins-raise-carbon-cap (“"e price of carbon in the EU [ETS] slipped 
more than 2.5 per cent .%.%. after a European court overturned European Com-
mission caps on the amount of carbon Poland and Estonia are permitted to 
emit between 2008 and 2012.”).

80. See id.
81. E-/.)* 2-4 C(5823/ C,2-)/ C'88533//, E85775'-7 P/.6'.82-&/ 

S32-42.47, 2010–11, H.C. 523, at 3–4 (U.K.).
82. Id. ¶%95.
83. See B(''89/.) N/: E-/.)* F5-., E85775'- P/.6'.82-&/ S32-42.47: 

I812&37 '6 P':/. P(2-3 COD E85775'- P/.6'.82-&/ S32-42.47 5- 3,/ 
C'-3/<3 '6 3,/ E0.'1/2- C2.9'- M2.;/3 2 (2011), available at http://
ec.europa.eu/clima/policies/lowcarbon/ccs/docs/impacts_en.pdf (prepared at 
the request of the European Commission).

B. The EU Effort-Sharing Decision

Decision 406/2009/EC sets forth GHG-emission-reduction 
targets for 2013 through 2020 (i.e., after the Kyoto Protocol 
expires), in the form of a “minimum contribution” required of 
each member state.84 "e Decision encompasses those sectors 
excluded from the EU ETS.85 Member states are largely free 
to decide how to comply with their targets and may trans-
fer up to $ve percent of their annual allotted emissions to 
other member states.86 Member states may also bank or bor-
row up to $ve percent of their allotted emissions to a preced-
ing or subsequent year.87 Further, member states may make 
use of credits from project activities carried out abroad, pro-
vided that they are supplemental to action taken within the 
EU.88 Although the Decision sets targets until 2020, it also 
directs the Commission to consider whether national targets, 
as opposed to one target for the entire EU, are appropriate 
beyond 2020.89 "e EU could, for example, set a single EU 
target covering the entire economy, perhaps coupled with an 
emissions-trading scheme covering all sources of emissions. 
Burden-sharing among member states could then take place 
indirectly, if deemed desirable, through $nancial transfers.

Some interactions between Decision 406/2009/EC and 
the EU ETS should be noted. For instance, improvements in 
energy e#ciency outside the EU ETS might lead to a reduced 
need for electricity generation, thereby reducing the demand 
for allowances and, in turn, their price. Likewise, measures 
taken by member states in non–EU ETS sectors to improve 
energy e#ciency therein will shape the stringency of the tar-
gets under the RES Directive. But as will be seen below, the 
RES Directive explicitly acknowledges that interaction.

Indeed, questions are left open about the relationship 
between both sectors within and outside the EU ETS. "e 
complex relationship between these moving parts demon-
strates the type of e=ects on the energy sector that climate-
change regulations and legal measures could have.

C. The Renewable-Energy Directive

"e RES Directive seeks to impose mandatory national tar-
gets “for the overall share of energy from renewable sources 
in gross $nal consumption of energy and for the share of 
energy from renewable sources in transport.”90 It also seeks to 
set up a common framework to promote renewable energy.91 
It re>ects political compromise by setting binding national 
targets while giving member states the freedom to decide 
how to achieve them.92 First, member states are free to use 
a combination of measures on energy e#ciency and energy 
demand to comply with their legally binding targets.93 "is 

84. Council Decision 406/2009, supra note 6, art. 1.
85. See id. pmbl., ¶%6.
86. Id. art. 3(4).
87. Id. art. 3(3).
88. Id. art. 5.
89. Id. art. 14.
90. Council Directive 2009/28, supra note 30, art. 1.
91. Id.
92. Id. art. 3.
93. Id. art. 4.
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>exibility can help to address the public opposition to large-
scale renewable-energy projects, thereby easing the task for 
member states. Second, member states are free to decide 
which mechanisms they prefer for supporting renewable 
energy. "e RES Directive requires member states to develop 
national renewable-energy action plans; although the Com-
mission reviews these plans, it can only o=er recommenda-
tions on their content.94 If a member state’s measures are 
inadequate, however, the Commission has the authority to 
propose corrective action.95

"e RES Directive also allows member states to engage 
in public–private cooperation, similar to the >exible mech-
anisms established under the Kyoto Protocol.96 "e RES 
Directive further creates an optional “guarantee of origin,” 
which speci$es, for example, the source and type of energy, 
and information on the particular installation from which 
the energy was produced.97 "e RES Directive also estab-
lishes sustainability criteria for biofuels, requiring that mate-
rials with high value in biodiversity not be used in their 
production.98 In an increasingly integrated energy market, 
decisions taken by one EU member state inevitably impact 
others. As such, ensuring e=ective coordination should be 
done at a higher regulatory level: the EU level.

D. EU Legislation Promoting Energy Efficiency 

"e European Commission’s Energy E!ciency Plan 201199 
and Roadmap to a Resource E!cient Europe100 have placed 
energy e#ciency at the core of EU energy and climate-change 
policy. Energy e#ciency is among the most cost-e=ective 
ways to increase energy security, promote competitiveness, 
and reduce overall GHG emissions to mitigate climate 
change.101 Given this potential, the length of time it has 
taken to outline speci$c measures could appear puzzling at 
$rst sight.

"e 2006 Energy Services Directive sought to “enhance 
the cost-e=ective improvement of energy end-use e#ciency” 
by member states by removing market barriers and promot-
ing further development in the market for energy services.102 
Member states had discretion over the measures to be imple-
mented103 and were required to publish national energy-e#-
ciency action plans (“EEAPs” or “NEEAPs”) explaining their 
strategies, which were subject to the Commission’s review.104 
In its 2008 evaluation of EEAPs, the Commission concluded 
that although some member states had put in place com-

94. Id. art. 4.
95. Id. art. 23; see E0.'1/2- W5-4 E-/.)* A77’-, T,/ R/-/:29(/ E-/.)* D5-

./&35?/—A C('7/-U1 1 (2008), available at http://www.ewea.org/$leadmin/
ewea_documents/documents/press_releases/2008/RES/RES_Directive_spe-
cial.pdf.

96. See Council Directive 2009/28, supra note 30, arts. 7(1), 9(1) (joint projects 
between member states, and between member states and third countries).

97. Id. art. 15.
98. Id. art. 17.
99. Energy E!ciency Plan 2011, COM (2011) 109 $nal (Mar. 8, 2011).
100. Roadmap to a Resource E!cient Europe, supra note 2.
101. See Energy E!ciency Plan 2011, supra note 99, at 2.
102. Council Directive 2006/32, art. 1, 2006 O.J. (114) 64, 67 (EC).
103. Id. art. 4.
104. Id. art. 14.

prehensive strategies to comply with or exceed their targets, 
other member states had strategies whose e=ectiveness was 
uncertain or had not even put together EEAPs.105

Energy markets are demand-driven, yet the vague wording 
and soft obligations in existing legislation106 have not strongly 
encouraged public demand for a full->edged EU market for 
clean and green energy services and technologies.107 Energy 
E!ciency Plan 2011 therefore sought to address this chal-
lenge by performing a comprehensive e=ort to identify the 
remaining market barriers and propose measures to over-
come them.108 "e plan found that the $rst step of any strat-
egy was to create a demand for energy e#ciency, which could 
be done $rst of all by introducing legally binding targets on 
energy e#ciency,109 which could then be achieved through 
a variety of measures, including requirements in public pro-
curement, renovation rates on public buildings, and energy 
performance contracting.110 In addition, energy consumers 
need to be empowered through better quality and more fre-
quent information on their consumption of energy through 
such means as smart meters.111 Further, market and regula-
tory barriers such as “split incentives” between owners and 
renters, wherein each party is reluctant to pay for energy e#-
ciency upgrades, should be addressed through regulation.112 
Additionally, use of district heating in urban planning should 
be promoted to minimize heating costs,113 and ecodesign 
requirements should apply to industrial equipment.114

Member states resisted requiring energy retailers and dis-
tributors to produce energy savings as a percentage of their 
energy sales and successfully lobbied for greater >exibility in 
reducing energy consumption.115 "us, the European Com-
mission’s proposed directive on energy e#ciency suggests a 
two-stage approach whereby the Commission will monitor 
developments and might propose a legally binding target if 
the target is unlikely to be achieved.116 "e proposed direc-
tive also proposes to make legally binding a number of key 

105. See Synthesis of the Complete Assessment of All 27 National Energy E!ciency Ac-
tion Plans as Required by Directive 2006/32/EC on Energy End-Use E!ciency 
and Energy Services, SEC (2009) 889 $nal (June 23, 2009).

106. See, e.g., Impact Assessment Accompanying the Document Directive of the Euro-
pean Parliament and of the Council on Energy E!ciency and Repealing Directives 
2004/8/EC and 2006/32/EC, at 12–13, SEC (2011) 779 $nal (June 22, 2011); 
see also Press Release, European Comm’n, "e Commission’s New Energy Ef-
$ciency Plan (Mar. 8, 2011), http://europa.eu/rapid/pressReleasesAction.do?r
eference=MEMO/11/149&format=HTML&aged=1&language=EN&guiLan
guage=en.

107. See Anatole Boute & Anne De Geeter, Directive 2006/32/EC on Energy End-
Use E!ciency and Energy Services: Realising the Transition to Sustainable Energy 
Markets?, 3 J. 6'. E0.. E-?3(. + P(2-. L. 414 (2006).

108. Energy E!ciency Plan 2011, supra note 99, at 15.
109. Id. at 3.
110. Id. at 4–5, 8–11.
111. Id. at 12.
112. Id. at 7.
113. Id. at 6.
114. Id. at 10.
115. See Sonja van Renssen, A Di#erent Approach to Delivering Power, E0.. V'5&/ 

(June 30, 2011), http://www.europeanvoice.com/article/imported/a-di=erent-
approach-to-delivering-power/71499.aspx.

116. Proposal for a Directive of the European Parliament and of the Council on Energy 
E!ciency and Repealing Directives 2004/8/EC and 2006/32/EC, at 10, COM 
(2011) 370 $nal (June 22, 2011).
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measures, while leaving much freedom to member states to 
choose how to comply with their targets.117

At the same time, there are several weaknesses in the pro-
posed directive on energy e#ciency. First, although it tackles 
energy consumption in buildings, it focuses only on public 
buildings.118 Moreover, it has many loopholes: Only buildings 
with a total useful >oor area over 250 square meters are cov-
ered, many historical buildings will be excluded by national 
laws, and the directive only demands that renovation make 
buildings meet at least the minimum energy-performance 
requirements of the proposed directive.119 Furthermore, 
while Energy E!ciency Plan 2011 acknowledged that regula-
tory and nonregulatory barriers to energy e#ciency are of 
paramount importance (including “split incentives”), the 
proposed directive on energy e#ciency only asks member 
states to evaluate and take appropriate measures to remove 
those barriers.120 By 2018, the Commission must assess prog-
ress on this front and, in light of the evidence, may decide to 
put forward a legislative proposal to address those barriers.121

In sum, promoting energy e#ciency is much more com-
plex than it seems; it demands new policy instruments and 
changes in technology, investment, and incentives related 
to such varied areas as public and private buildings, trans-
port, industry, and appliances.122 It moreover has a very 
broad remit—both the supply and demand sides of energy 
systems123—and therefore touches upon many areas that fall 
largely under national sovereignty (e.g., land planning, taxa-
tion, the structure and design of energy markets, and prop-
erty law). While promoting energy e#ciency has the potential 
to generate substantial bene$ts,124 it will do so by creating a 
few well-identi$ed losers, including potentially poorer house-
holds that cannot a=ord e#cient upgrades, energy companies 
that cannot adapt as fast as others to a new business culture, 
and powerful players in the construction sector. In contrast, 
potential winners are much more dispersed: all households 
that could bene$t from some savings in their energy bills, 
young generations that could bene$t from job opportunities 
in a new sector of the economy, and the environment. It is 
not easy to see how these asymmetries can be overcome with-
out resort to legally binding obligations.

IV. The Climate Dimension of EU Energy 
Law

Energy law has internalized climate change in ways that sug-
gest a fundamental transformation from within. "e funda-
mental basis for EU energy law has been, for many years, 

117. Id. at 15.
118. Energy E!ciency Plan 2011, supra note 99, at 5–6. "e Commission, however, 

“invites Member States to establish promotion systems for private sector build-
ings.” Id. at 6.

119. Proposal for a Directive of the European Parliament and of the Council on Energy 
E!ciency and Repealing Directives 2004/8/EC and 2006/32/EC, supra note 116, 
art. 4(1).

120. Id. art. 15(1).
121. Id. art. 19(9).
122. See Energy E!ciency Plan 2011, supra note 99, at 2–15.
123. Id. at 8–9, 12–13.
124. See, e.g., id. at 2.

e=orts to create and complete a single market for energy.125 
"e EU’s strategies to reach this goal include (1) the adop-
tion of liberalization packages to increase competition in the 
generation, transport, and retail of electricity and gas; (2) the 
use of competition law to complement energy regulations; 
and (3) guidelines on developing key infrastructure projects 
to increase cross-border cooperation.126

"is view of a liberalized European energy market has 
changed as attention to climate change has increased. "e 
Commission’s 2050 low-carbon and energy roadmaps both 
o=er evidence of this view.127 In particular, Energy Roadmap 
2050 argues that member states can achieve the 2050 tar-
gets through a mix of di=erent sources of energy.128 Although 
member states can decide which alternative energies to pur-
sue, Energy Roadmap 2050 seems to suggest that the EU 
must be able to impose some centralized obligations.129 
Employing renewable energies throughout the EU requires 
“more market integration and as a consequence .%.%. a more 
European approach.”130 Further, the EU will have to encour-
age communication and cooperation among member states 
and between the EU and neighboring countries through 
appropriate regulations.131

"e Commission has explored ways to establish a pan-
European smart energy grid to enable consumers to take 
more control over their energy consumption.132 Such e=orts 
require setting up new pan-European bodies such as the 
Agency for the Cooperation of Energy Regulators, charged 
with “ensur[ing] that the regulatory framework stimulates 
market integration, that enough capacity and $exibility are 
incentivized, and that the market arrangements are ready for 
the challenges decarbonisation will bring.”133

Furthermore, signi$cantly increasing use of renewable 
energy will likely threaten markets for conventional fossil-
fuel sources. Because conventional sources of electricity are 
key to ensuring reliability and stability in the pan-European 
energy market, new market arrangements may be required 
at the EU level to guarantee that investors in conventional 
electricity sources can recover capital and $xed operating 
costs.134

125. See A-4'0.2 /3 2(., supra note 44, at 17–26.
126. See id. at 28–37.
127. Energy Roadmap 2050, supra note 28; A Roadmap for Moving to a Competitive 

Low Carbon Economy in 2050, supra note 56.
128. See Energy Roadmap 2050, supra note 28, at 10–13.
129. See, e.g., id. at 14 (“It is however important to ensure that [energy] policy devel-

opments in Member States do not create new barriers to electricity—or gas—mar-
ket integration. Whether it concerns energy mix, market arrangements, long 
term contracts, support for low-carbon generation, carbon >oor prices etc, the 
impacts on the internal market, on which all increasingly depend, need to 
be considered. Now more than ever, coordination is required. Energy policy 
developments need to take full account of how each national electricity system 
is a=ected by decisions in neighbouring countries. Working together will keep 
cost down and ensure security of supply.” (footnote omitted)).

130. Id. at 10.
131. See Proposal for a Regulation of the European Parliament and of the Council on 

Guidelines for Trans-European Energy Infrastructure and Repealing Decision No 
1364/2006/EC, supra note 34.

132. See Smart Grids: From Innovation to Deployment, at 2–4, COM (2011) 202 
$nal (April 12, 2011).

133. Energy Roadmap 2050, supra note 28, at 14–15. 
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R/80-/.235'- M/&,2-5787 N//4/4 3' E-70./ G/-/.235'- A4/E02&*A 



Summer 2012 ACHIEVING DEEP INTEGRATION 247

"e twin challenges of climate change and energy secu-
rity suggest that centralizing the European energy commu-
nity is unavoidable, and some have suggested formalizing it 
through a treaty.135 "e energy community should include 
the necessary legal powers and instruments to achieve the 
following goals: (1) a well-functioning energy market; (2) 
an integrated and smart network; (3) price-stabilization 
measures to promote crucial investments and protect vul-
nerable consumers; (4) a diversi$ed European energy port-
folio; (5) the power to raise levies and allocate Europe’s 
own resources; (6) adequate crisis management and strate-
gic reserves for the bene$t of all Europeans; and (7) exter-
nal powers allowing Europe to protect and secure its goals 
on the international scene.136 While this is an ambitious 
agenda aimed at long-term results, confronting these issues 
is necessary to achieve a deep integration between climate 
and energy law and policy.

V. Conclusions

"e regulation of climate change at the EU level, often 
described as “combat” against a dangerous enemy, is driving 
a very deep level of integration between energy and environ-
mental policy within the EU. Of all the architectural ele-
ments of climate-change policy, probably the most crucial 
one is the political commitment to reduce GHG emissions 

4, 10, 17–18, 22 (2011), available at http://www.eurelectric.org/CatPub/Doc-
ument.aspx?FolderID=1507&DocumentID=30399.

135. See, e.g., A-4'0.2 /3 2(., supra note 44, at 97–106.
136. See id. at 117.

by up to 95% below 1990 levels by 2050.137 "ough not 
legally binding, the EU has invested so much political capi-
tal on it that it is di#cult to conceive that it will withdraw 
from it. And achieving this target requires substantial decar-
bonization of the European energy system, which in turn 
requires comprehensive changes in policy, investment, and 
technology.138

"e transformation of EU energy policy is a testament 
to the power of a single idea as the main driver for regula-
tory change. It is remarkable that in the EU, climate gov-
ernance—with its long-term, highly explorative and loosely 
coordinated agenda—in>uences energy policy, which has 
traditionally been a core area of national sovereignty based 
on short-term and very powerful national interests.139 "is 
“deep integration” has only been possible through the com-
bination of three key architectural elements: (1) a long-term 
approach to legal obligations; (2) redistribution of authority 
from member states to the EU; and (3) a high level of cen-
tralization and harmonization, with the EU playing a key 
role. "ese three elements, combined with a heightened sense 
of urgency, are essential to successfully combating climate 
change. Whether others will adopt the EU model remains 
to be seen, but it constitutes a remarkable example of how 
the agendas of climate change and energy security can be 
brought together by reframing the principle of sovereignty at 
a regional level rather than at a national one.

137. See Energy Roadmap 2050, supra note 28, at 2.
138. See id. at 3–12.
139. See, e.g., Aleh Cherp et al., Governing Global Energy: Systems, Transitions, Com-

plexity, 2 G('92( P'(’* 75, 76–78 (2011).


