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Sustainable Solutions: An Integrated 
Approach to REDD Project Planning

Sarah McKim*

Introduction

Deforestation and forest degradation are among the most 
environmentally harmful activities today . The forestry indus-
try accounts for over seventeen percent of all Greenhouse 
Gas (“GHG”) emissions, the vast majority of which take 
place in developing countries . The Reduced Emissions from 
Deforestation and forest Degradation (“REDD”) initiative 
addresses this phenomenon and is a significant part of the 
ongoing international climate change discussion . Implement-
ing REDD would create financial value for carbon stored in 
trees and forests in developing countries, providing develop-
ing countries with monetary incentives to reduce their GHG 
emissions by reducing deforestation and forest degradation .1 
The financing would flow primarily from developed coun-
tries to developing countries . The developed countries could 
then apply these GHG emissions reductions toward their 
own reduced emissions requirements under an international 
climate change agreement .2 

Because of REDD’s broad support and the promise it 
holds for many people with varied interests, there is a risk 
that program planners will rush to implement REDD pro-
grams .3 In their haste, there is a concern that program plan-

1 . Robert O’Sullivan & Rick Saines, International Market Solutions to Protect 
Tropical Rainforests, in Legal Aspects of Carbon Trading 583, 585 (David 
Freestone ed ., 2009); see also About REDD+, UN-REDD Programme, http://
www .un-redd .org/AboutREDD/tabid/582/language/en-US/Default .aspx (last 
visited Nov . 29, 2010) . Most current discussions refer to REDD-plus, mean-
ing REDD as traditionally understood (i .e . reduction in carbon emissions 
from deforestation and forest degradation) as well as restocking within and 
towards forest . Some definitions of REDD-plus include peatlands in addition 
to forests . This broadening of terminology reflects the desire to include an even 
greater share of land-use activities within REDD programs . ASB P’ship for 
the Tropical Forest Margins, If We Cannot Define It We Cannot Save 
It: Forest Definitions and REDD 3 (2009), available at www .asb .cgiar .org/
pdfwebdocs/ASBPB15 .pdf . For the purposes of this note, the term REDD 
includes both REDD and REDD-plus activities .

2 . REDD: Protecting Climate, Forests and Livelihoods, Int’l Inst . for Env’t and 
Dev ., http://www .iied .org/natural-resources/key-issues/forestry/redd-protect-
ing-climate-forests-and-livelihoods (last visited Nov . 29, 2010); see also U .N . 
Framework Convention on Climate Change Conference of the Parties, Dec . 
7–18, 2009, Copenhagen Accord, ¶¶ 6, 8, U .N . Doc . FCCC/CP/2009/L .7 
(Dec . 18, 2009), available at http://unfccc .int/resource/docs/2009/cop15/
eng/11a01 .pdf .

3 . Iola Leal Riesco & Kyeretwie Opoku, Is REDD Undermining FLEGT? 
2, 4 (2009), available at http://www .fern .org/sites/fern .org/files/FLEGT%20

ners will not fully consider the danger that REDD programs 
can pose to indigenous communities, jeopardizing the sus-
tainability of GHG emissions reductions .4

This Note argues that REDD should include a proce-
dural planning requirement—the REDD Program Plan—
to ensure that countries and programs integrate the needs 
and interests of indigenous and local communities before 
implementing the program . Part I presents the significance 
of REDD programs to international climate change dis-
cussions . Part II provides an overview of international cli-
mate change negotiations as well as REDD’s place within 
them . Part III examines some of the challenges involved in 
implementing REDD and potential negative consequences 
that ill-considered REDD programs might have on indig-
enous communities in developing countries . Part IV argues 
that a future international climate change agreement should 
include a procedural requirement whereby the parties evalu-
ate and mitigate foreseeable negative impacts of REDD pro-
grams on local communities before moving forward . Part V 
examines anticipated concerns and counter-arguments . 

I. The Significance of REDD

As the science of climate change becomes better understood, 
the problem of deforestation and forest degradation5 is rising 
to the forefront of international concern . REDD is integral 
to an international solution to climate change for several rea-
sons . First, the United Nations and other authorities estimate 
that nearly twenty percent of global carbon dioxide (“CO2”) 
emissions arise from deforestation and forest degradation in 
developing countries .6 Developing countries are very inter-

and%20REDD .pdf .
4 . Lorenzo Cotula & James Mayers, Int’l Inst . for Env’t and Dev ., Tenure 

in REDD – Start-point or Afterthought? 5 (2009), available at http://
www .iied .org/pubs/pdfs/13554IIED .pdf; id.

5 . In the context of REDD, deforestation has been defined as a “measurable sus-
tained decrease in crown cover” from above a ten to thirty percent threshold 
to below that level . Forest degradation is defined as a “measurable sustained 
decrease in crown cover” with the crown cover remaining greater than ten to 
thirty percent . See U .N . Framework Convention on Climate Change Secre-
tariat, Background Paper for the Workshop on Reducing Emissions from Deforesta-
tion in Developing Countries, pt . 1, at 3 (Aug . 17, 2006), http://unfccc .int/files/
methods_and_science/lulucf/application/pdf/part_i_scientific_issues .pdf .

6 . U .N . Framework Convention on Climate Change, Subsidiary Body for Scien-
tific and Technological Advice, Submissions from Parties for 27th Sess ., Dec . 
3–11, 2007, Views on Issues Related to Further Steps Under the Convention Relat-
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ested in REDD7 in part because funding for REDD pro-
grams is estimated to reach up to $30 billion per year .8 By 
2007, thirteen different international funds provided finan-
cial support for REDD programs, and that number is likely 
higher today .9

REDD appears to be “low-hanging fruit” in the difficult 
realm of international climate change negotiations10 given 
the broad support REDD elicits from developed and devel-
oping countries, as well as non-governmental organizations 
(“NGO”) with varied interests . Furthermore, many believe 
that forest-based emissions reductions are quickly achievable, 
giving countries a longer window of opportunity to pursue 
alternative energy technology and other means to mitigate 
climate change in the longer term .11 This implies that, if 
an international agreement is to be successful in reducing 
global carbon emissions, it should include a program to 
address deforestation in developing countries . Indeed, some 
have argued that REDD is an essential element to achieving 
global climate change goals .12

Perhaps because the benefits of REDD programs are tan-
talizing, REDD projects are being implemented at alarm-
ing rates throughout the developing world even without an 
international legal framework in place . For example, The 
Walt Disney Company announced in November 2009 that 
it would invest $7 million in forest restoration and avoided 
deforestation, of which $4 million would contribute to proj-

ed to Reducing Emissions from Deforestation in Developing Countries: Approaches 
to Stimulate Action, at 4, U .N . Doc . FCCC/SBSTA/2007/MISC .14 (Sept . 10, 
2007) .

7 . Although the geographical scope of REDD programs is not well-defined, the 
greatest focus has been on developing countries with significant carbon emis-
sions resulting from land use change . An estimated seventy percent of land 
use change emissions arise from the following eight countries: Bolivia, Brazil, 
Cameroon, Democratic Republic of Congo, Ghana, Indonesia, Malaysia, and 
Papua New Guinea . O’Sullivan & Saines, supra note 1, at 595, 597 .

8 . The Copenhagen Accord included a $30 billion commitment to developing 
countries between 2010-2012 . Copenhagen Accord, supra note 2, ¶ 8; see also 
About REDD+, supra note 1 .

9 . Rights & Res . Initiative, Seeing People through the Trees: Scaling Up 
Efforts to Advance Rights and Address Poverty, Conflict & Climate 
Change 29 (2008) [hereinafter Seeing People through the Trees], avail-
able at http://www .rightsandresources .org/documents/index .php?pubID=737 . 

10 . Rights and Res . Initiative, The End of the Hinterland: Forests, 
Conflict and Climate Change 11–12 (2009) [hereinafter Hinter-
land], available at http://www .rightsandresources .org/documents/index .
php?pubID=1400; see also Envtl . Defense Fund, A Day in the Life of a 
Carbon Credit for Reduced Deforestation (2009), available at http://
www .edf .org/documents/10436_A_day_in_the_life_of_a_REDD_credit .pdf . 
REDD was initially proposed by developing countries at the eleventh session 
of the Conference of the Parties (“COP”) to the U .N . Framework Convention 
on Climate Change (“UNFCCC”) in Montreal in 2005 . See U .N . Framework 
Convention on Climate Change, Submissions from Parties for 11th Sess ., Nov . 
28–Dec . 9, 2005, Reducing Emissions from Deforestation in Developing Coun-
tries: Approaches to Stimulate Action, U .N . Doc . FCCC/CP/2005/MISC .1 
(Nov . 11, 2005) .

11 . Sir Nicholas Stern, The Stern Review on the Economics of Climate 
Change 603 (2006), available at http://www .hm-treasury .gov .uk/stern_re-
view_report .htm (“Curbing deforestation is a highly cost-effective way of 
reducing greenhouse gas emissions and has the potential to offer significant 
reductions fairly quickly .”); see also Gia Schneider et al ., Banking on the En-
vironment: Profiting from Investment in REDD, 24 Nat . Res . & Env’t . 14, 14 
(2009) .

12 . Schneider, supra note 11, at 14 . (“We will not achieve our goals of stabilizing 
climate change  .  .  . without acknowledging and capitalizing on the promise of 
REDD .”) . 

ects in the Democratic Republic of Congo and Peru .13 Prior to 
that, in March 2008, Merrill Lynch, Carbon Conservation, 
and Fauna & Flora International announced their REDD 
project in Ulu Masen, Aceh, Indonesia .14 This project relies 
on forest management and restoration to avoid the emission 
of 100 million tons of CO2 emissions over the thirty-year 
life of the project .15 Madagascar has also made similar efforts 
on a national scale by working with international NGOs 
to reduce deforestation nationally by an estimated thirty-
six percent between 2000 and 2005 and thereby avoid over 
thirty million tons of CO2 emissions .16 More recently, a 
March 2010 conference in Paris brought together sixty coun-
tries and added an additional $1 billion in national funding 
pledges for REDD programs .17

Beyond their carbon-capture potential, forests comprise 
more than thirty percent of the earth’s surface, and they are 
an essential resource for approximately 240 million people 
in developing countries .18 Forests provide both timber and 
non-timber products including fruits and vegetables, bio-
mass fuels, wild meat, medicinal plants, and construction 
materials .19 In 2000, an estimated 2 .4 billion people used 
biomass fuels, and thirteen million people worked in the 
fuel-wood and charcoal production industries .20 Wild meat 
or fish constituted twenty percent of the protein consumed in 
sixty-two countries .21 Because forests play such an essential 
role in the livelihoods of so many people, REDD programs 
have the potential to significantly impact millions of lives 
around the world .

13 . Press Release, Walt Disney World Public Affairs, The Walt Disney Company 
Makes Significant Commitment to Protect Threatened Forests in the Amazon, 
Congo and United States (Nov . 3, 2009) (on file with author), available at 
http://corporate .disney .go .com/news/corporate/2009/2009_1103_protect_
forest .html .

14 . Dana Mattioli, Merrill Lynch: Turning Trees into Money, Post on Environmen-
tal Capital, WSJ Blogs (Mar . 11, 2008, 11:32 AM), http://blogs .wsj .com/
environmentalcapital/2008/03/11/merrill-lynch-turning-trees-into-money/ . 
Since Bank of America acquired Merrill Lynch in January 2009, Merrill Lynch 
is no longer a partner in this project .  Press Release, Bank of America, Bank 
of America Completes Merrill Lynch Purchase (Jan . 1, 2009) (on file with 
author), available at http://mediaroom .bankofamerica .com/phoenix .zhtml?c= 
234503&p=irol-newsArticle&ID=1390188&highlight= . For information re-
garding the current partners in this project, see Aceh Green: Ulu Masen Com-
munity Climate Biodiverse Voluntary Carbon Credits, Carbon Conservation, 
http://www .carbonconservation .com/#whatsnew (last visited Nov . 29, 2010) .

15 . Carbon Conservation, supra note 14 .
16 . Schneider, supra note 11, at 15–16 .
17 . Elaine Ganley, Meeting on Deforestation Boosts Morale, Budget, Associated 

Press, Mar . 11, 2010, available at http://abcnews .go .com/Technology/
wireStory?id=10069609 .

18 . Rights and Res . Initiative, Climate Change and Governance in the 
Forest Sector 7 (2008), available at http://www .rightsandresources .org/
documents/index .php?pubID=857 .

19 . Id.
20 . Id.
21 . Id.
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II. Deforestation in the Kyoto Protocol and 
Beyond

To know where you are going, you have to know where you are. 
And to know where you are, you have to know where you have 
come from.22

A. U.N. Framework Convention on Climate Change 
and the Kyoto Protocol

The U .N . Framework Convention on Climate Change 
(“UNFCCC”), an international treaty that came into force 
in 1994 was the first major effort to combat global climate 
change .23 One hundred and ninety-four parties, including 
the United States, are members of the UNFCCC .24 The 
stated objective of the UNFCCC is to achieve “stabilization 
of greenhouse gas concentrations in the atmosphere at a level 
that would prevent dangerous anthropogenic interference 
with the climate system .”25

The first GHG emissions reduction commitments accom-
panied the Kyoto Protocol to the UNFCCC (“Kyoto Proto-
col” or “Protocol”), which was adopted in December 1997 
and entered into force in February 2005 .26 The Protocol 
set binding targets for reducing GHG emissions in thirty-
seven industrialized countries and the European community 
(“Annex I” countries) .27 

Annex I countries28 may fulfill their emissions reduction 
targets through domestic emissions reductions and enhanced 
carbon removal methods such as reforestation projects .29 To 
allow for increased flexibility, the Kyoto Protocol also created 
the Clean Development Mechanism (“CDM”),30 which is the 
only Kyoto-created mechanism that incorporates developing 
countries into an emissions reductions scheme .31 Under the 
CDM, Annex I countries receive emissions credits, known 
as Certified Emissions Reductions (“CER”), by investing in 
GHG emissions-reducing projects in developing countries .32 

22 . Marcus Colchester, Rights and Res . Initiative, Beyond Tenure: 
Rights-Based Approaches to Peoples and Forests 15 (2008), available at 
http://www .rightsandresources .org/documents/index .php?pubID=825 .

23 . Status of Ratification of the Convention, U .N . Framework Convention on 
Climate Change, http://unfccc .int/essential_background/convention/sta-
tus_of_ratification/items/2631 .php (last visited Nov . 29, 2010) .

24 . Id .
25 . U .N . Framework Convention on Climate Change art . 2, May 9, 1992, 1771 

U .N .T .S . 107 (entered into force Mar . 21, 1994) [hereinafter UNFCCC], 
available at http://unfccc .int/resource/docs/convkp/conveng .pdf .

26 . Kyoto Protocol, U .N . Framework Convention on Climate Change, http://
unfccc .int/kyoto_protocol/items/2830 .php (last visited Nov . 29, 2010) .

27 . Id.
28 . See Status of Ratification of the Kyoto Protocol, United Nations Framework 

Convention on Climate Change, http://unfccc .int/kyoto_protocol/status_
of_ratification/items/2613 .php (last visited Sept . 12, 2010) (asterisk placed 
next to Annex I Parties) .

29 . See Kyoto Protocol to the United Nations Framework Convention on Climate
Change art . 6, opened for signature Mar . 16, 1998, 2303 U .N .T .S . 162 (entered 
into force Feb . 16, 2005) [hereinafter Kyoto Protocol] .

30 . See Andrew Schatz, Note, Discounting the Clean Development Mechanism, 20 
Geo . Int’l Envtl . L . Rev . 703, 707 (2008) .

31 . Id. at 709 .
32 . Id.

Annex I countries may then credit the CERs toward their 
own emissions targets .33

Although the Kyoto Protocol represents a significant 
milestone in international climate change negotiations, 
some have criticized signatory states for failing to achieve 
the agreed-upon targets .34 The Protocol is also limited by the 
absence of some of the world’s largest GHG emitters, notably 
the United States, which did not ratify the Protocol .35 The 
binding commitments of the Kyoto Protocol are limited to 
the industrialized Annex I countries and do not extend to 
developing countries, not even to significant GHG emitters 
such as India and China .36 

Another limitation is that the Kyoto Protocol does not 
address deforestation and forest degradation in developing 
countries .37 This is because CDM does not allow for CERs 
to be issued for land use, land use-change, and forestry proj-
ects that reduce deforestation or forest degradation .38 As the 
Kyoto Protocol is set to expire in 2012, and international and 
scientific consensus continues to emerge regarding the dan-
gers of climate change, the international community is in the 
process of negotiating a new agreement that improves upon 
the Kyoto Protocol by including, among other things, the 
REDD program .39

B. Bali Action Plan

The thirteenth Conference of the Parties in Bali placed the 
issue of REDD at the forefront of international climate 

33 . Id.
34 . U .N . Framework Convention on Climate Change, Subsidiary Body for Imple-

mentation, National greenhouse gas inventory data for the period 1990–2007, at 
16–17, U .N . Doc . FCCC/SBI/2009/12 (Oct . 21, 2009); see also Alister Doyle 
& Gerard Wynn, Greece Suspended from U.N. Kyoto Carbon Trading, Reuters 
UK, Apr . 22, 2008, available at http://uk .reuters .com/article/idUKL22242
79620080422?pageNumber=1&virtualBrandChannel=0 (explaining U .N . 
action against Greece for failure to meet obligations under Kyoto Protocol); 
Press Release, Ecojustice, Canada Facing Legal Challenge for Breaking Federal 
Global Warming Law (on file with author), available at http://www .ecojustice .
ca/media-centre/press-releases/canada-facing-legal-challenge-canada-facing-
legal-challenge (describing domestic legal battles against Canadian government 
over failure to meet agreed-to emissions reduction targets) .

35 . Status of the Ratification of the Convention, supra note 23 . For a discussion of the 
relative GHG emissions of these three countries, see Int’l Energy Agency, World 
Energy Outlook 2007 (2007), available at http://www .iea .org/textbase/nppdf/
free/2007/weo_2007 .pdf .

36 . Kyoto Protocol, supra note 29 .
37 . O’Sullivan & Saines, supra note 1, at 587 .
38 . U .N . Framework Convention on Climate Change, Conference of the Parties, 

7th Sess ., Oct . 9–Nov . 10, 2001, Report of the Conference of the Parties on Its 
Seventh Session, Held at Marrakesh from 29 October to 10 November 2001, pt . 
2, at 22, ¶ 7(a), U .N . Doc . FCCC/CP/2001/13/Add .2 (Jan . 21, 2002), avail-
able at http://unfccc .int/resource/docs/cop7/13a02 .pdf (“[T]he eligibility of 
land use, land-use change and forestry project activities under the clean de-
velopment mechanism is limited to afforestation and reforestation .”) . CDM 
was limited in this way in part because of concerns over leakage, permanence, 
additionality, and measurement/monitoring . For a discussion of these issues, 
see Randall S . Abate & Todd A . Wright, A Green Solution to Climate Change: 
The Hybrid Approach to Crediting Reductions in Tropical Deforestation, 20 Duke 
Envtl . L . & Pol’y F . 87, 102-05 (2010); see also Charlotte Streck et al ., 
Key Technical Issues Relevant to CDM Forestry Projects (2006), avail-
able at http://www .climatefocus .com/downloads/publications/CDM_forest-
ry_projects .pdf . With increased technologies and policy tools addressing these 
concerns, many feel that a deforestation program should now be included in an 
international climate change agreement . See, e.g., Abate & Wright, supra note 
38, at 115–21 .

39 . Abate & Wright, supra note 38, at 97–100 .
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change negotiations .40 The resultant Bali Action Plan com-
mitted the parties, including the United States and develop-
ing countries, to a timeframe for negotiating a post-Kyoto 
agreement with “[m]easurable, reportable and verifiable 
nationally appropriate mitigation commitments or actions .”41

The Plan included as an item, “[p]olicy approaches and 
positive incentives on issues relating to reducing emissions 
from deforestation and forest degradation in developing 
countries; and the role of conservation, sustainable manage-
ment of forests and enhancement of forest carbon stocks in 
developing countries .”42 Following this Action Plan, and 
in anticipation of a final negotiated agreement, numerous 
REDD-type projects were announced, such as the one by 
Merrill Lynch and Carbon Conservation mentioned above .43

C. Copenhagen Accord

The non-binding Copenhagen Accord adopted at the fif-
teenth Conference of the Parties in December 2009 addresses 
REDD in paragraph 8, which states,

Scaled up, new and additional, predictable and adequate 
funding as well as improved access shall be provided to 
developing countries  .  .  . including substantial finance to 
reduce emissions from deforestation and forest degradation 
(REDD-plus)  .   .   .   .  The collective commitment by devel-
oped countries is to provide new and additional resources, 
including forestry and investments through international 
institutions, approaching USD 30 billion for the period 
2010—2012 with balanced allocation between adaptation 
and mitigation .44

While this statement is broad and non-binding, its inclu-
sion in the Copenhagen Accord indicates the importance of 
REDD in the eyes of the international community, as well 
as the anticipation that such a mechanism will be included 
in a future international climate change agreement, even per-
haps arising out of the sixteenth Conference of the Parties 
in Mexico City in late 2010 .45 Indeed, some commentators 
view this as “[o]ne of the most important accomplishments 
of th[is] Conference [of the Parties] .”46

D. Current REDD Projects

The international community is increasingly supportive of 
deforestation and reduced forest degradation projects, even 
without their formal inclusion in an international climate 
change agreement . In response, the World Bank Group’s 

40 . U .N . Framework Convention on Climate Change, Conference of the Parties, 
13th Sess ., Bali, Indon ., Dec . 3-15, 2007, Bali Action Plan, U .N . Doc . FCCC/
CP/2007/6/Add .1, Decision 1 (Mar . 14, 2008) .

41 . Id .
42 . Id. at 3, ¶ 1(b)(iii) .
43 . Mattioli, supra note   14 .
44 . Copenhagen Accord, supra note 2, at ¶ 8 .
45 . U .N . Framework Convention on Climate Change, Conference of the Parties, 

15th Sess ., Copenhagen, Den ., Dec . 7-19, 2009, Dates and Venues of Future 
Sessions, ¶ 1, U .N . Doc . FCCC/CP/2009/11/Add .1, Decision 13 (Mar . 30, 
2010) .

46 . Richard L . Ottinger, Copenhagen Climate Conference – Success or Failure?, 27 
Pace Envtl . L . Rev . 411, 417 (2010) .

Forest Carbon Partnership Facility (“FCPF”) is helping to 
prepare developing countries for REDD programs . The 
FCPF provides funding for developing countries to prepare 
for REDD programs by “establishing emissions reference 
levels, adopting REDD strategies, and designing monitoring 
systems .”47 The FCPF was announced at the thirteenth Con-
ference of the Parties in Bali in 2007, and became operational 
in June 2008 .48 As of June 2009, thirty-seven countries from 
Asia, Latin and Central America, and Africa are participants 
in the FCPF and ten donor participants have committed 
$110 million to the Readiness Fund .”49 The FCPF recom-
mends that national REDD “readiness plans” include the 
following six components: 

(1) a land-use and forest policy assessment; (2) aspects related 
to the management structures, REDD design strategies, 
and implementation plans; (3) ways to maximize social and 
environmental co-benefits; (4) sufficient capacity-building 
elements; (5) a credible reference emission level based on sci-
entific information; and (6) a strong monitoring, reporting, 
and verification methodology .50

There is every indication that REDD will become a sig-
nificant part of a post-Kyoto climate change agreement .51 
In addition, REDD programs are being implemented with 
increasing momentum even without a binding international 
framework in place .52 Consequently, it is important to look 
critically at the impact that REDD programs have on recipi-
ent countries and communities in order to ensure that current 
and future REDD programs are designed and implemented 
in the most effective way possible .

III. The Challenges Facing REDD

The potential benefits of REDD are numerous and well-
articulated . REDD results in GHG reductions in a manner 
that simultaneously benefits developing countries .53 REDD 
can also have significant biodiversity benefits through bet-
ter forest (including rainforest) conservation efforts .54 On the 

47 . Press Release, The World Bank, First Countries Named to Benefit from Forest 
Carbon Partnership Facility (July 21, 2008) (on file with author), available at 
http://go .worldbank .org/8Q0XFN4PM0 .

48 . Forest Carbon P’ship Facility, FY2009 Annual Report, at iv (2009), 
available at http://www .forestcarbonpartnership .org/fcp/sites/forestcarbon-
partnership .org/files/Documents/PDF/Dec2009/FCPF_FY09_Annual_Re-
port_12-08-09 .pdf .

49 . Id. at 2–4, 15, 17 . 
50 . Schneider et al ., supra note 11, at 15 .
51 . See Copenhagen Accord, supra note 2, at ¶¶ 6, 8 .
52 . See U.N. scheme provides $18 million to five countries to slash emissions, cre-

ate jobs, U .N . News Centre (Mar . 18, 2009), http://www .un .org/apps/news/
story .asp?NewsID=30221&Cr=deforestation&Cr1= .

53 . See Erin C . Myers Madeira, Res . for the Future, Policies to Reduce 
Emissions from Deforestation and Degradation (REDD) in Develop-
ing Countries 8 (2008), available at http://www .rff .org/RFF/Documents/
RFF-Rpt-REDD_final .2 .20 .09 .pdf, citing G .J . Nabuurs et al ., Forestry, in 
Climate Change 2007: Mitigation of Climate Change (M . Apps & E . 
Calvo eds ., 2007) .

54 . Katia Karousakis, Promoting Biodiversity Co-Benefits in REDD 3 (OECD 
Env’t Working Paper No . 11, 2009), available at http://www .oecd .org/datao-
ecd/33/42/44164572 .pdf (“Overall, a well-designed REDD mechanism is 
likely to deliver substantial biodiversity co-benefits since avoided deforestation 
and degradation implies a decline in habitat destruction and thus in biodiver-
sity loss .”) .
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surface, REDD seems to satisfy many interests involved, and 
it is tempting to push forward wholeheartedly with a REDD 
program given the broad support from governments55 and 
NGOs .56 The problem of global warming is an exceedingly 
difficult one, however, and it is imperative to avoid falling for 
a specious solution that contributes to greater harm in the 
long-term .

Michael Vandenbergh, Brooke Ackerly, and Fred Forster 
of Vanderbilt University made a similar point at Harvard 
Environmental Law Review’s 2009 Symposium: “As any pro-
fessor knows, when confronted with a hard problem, the first 
tendency of many students is to make assumptions that cause 
the problem to disappear .”57 Vandenbergh, Ackerly, and For-
ster note that “[t]oo many modern approaches to climate jus-
tice take this approach  .  .  .  . By avoiding the hard truth about 
the depth of the problem, these approaches delay develop-
ment of the deep structural changes necessary to reduce the 
risk of catastrophic climate change .”58 This observation is 
particularly poignant in the case of REDD . After a closer 
look, it is apparent that REDD programs are vulnerable to a 
number of figurative land mines that can quickly undermine 
the effectiveness and viability of the programs as a whole, and 
may result in long-term damage to the vulnerable communi-
ties most affected by the programs .59

This Note addresses the challenges of implementing a 
REDD program in three parts . First, it discusses the difficul-
ties of implementing REDD from a land tenure perspective . 
Then it addresses the challenges presented by weak gover-
nance in REDD target countries . Lastly, the Note examines 
the tension between climate change goals and human rights 
concerns, particularly with respect to indigenous people in 
developing countries .

A. Land Tenure Challenges

It’s nearly impossible to work legally in a region where the 
majority of land has no clear owner. The guy who doesn’t have 
any title to the land just cuts it all down because the land doesn’t 
even belong to him, and so there’s nobody to fine.60

—Flavio Sufredi, Sawmill Owner,  
Tailandia, State of Pará, Brazil 

55 . See Copenhagen Accord, supra note 2, at pmbl ., ¶¶ 6, 8 .
56 . See Get the Facts: Forests and Climate Change, The Nature Conservancy, 

http://www .nature .org/initiatives/climatechange/strategies/art22146 .html 
(last visited Nov . 29, 2010) (REDD “is not only a powerful tool against cli-
mate change, it’s also critical to supporting communities and biodiversity 
around the world”); Envtl . Defense Fund, supra note 10, at 1 (discussing 
effective implementation of a future REDD program) . 

57 . Michael P . Vandenbergh et al ., Micro-Offsets and Macro-Transformation: an In-
convenient View of Climate Change Justice, 33 Harv . Envtl . L . Rev . 303, 303 
(2009) .

58 . Id .
59 . Seeing People through the Trees, supra note 9, at 30 (“Mired in issues of 

national sovereignty, most proposed schemes for emission reduction from for-
est areas overlook questions of equity, ownership, benefit sharing, and develop-
ment outcomes .”) . 

60 . Id. at 4 .

As of July 2008, land claim disputes are at least partially 
responsible for two-thirds of the world’s violent conflicts .61 
By adding value to forests, which are already highly prized, 
REDD programs will increase the demand for these lands 
even further, creating the potential for increased conflict .62 
In this environment, it is imperative that REDD programs 
consider and delineate customary and statutory rights to 
affected lands so that REDD programs are able to achieve 
sustained reductions in carbon emissions .

Two primary land tenure schemes are present in different 
degrees in REDD target countries .63 The first, state owner-
ship based on national legislation, is the dominant scheme 
for forests in Cameroon, the Democratic Republic of Congo, 
Indonesia, and Malaysia .64 Up to 2 billion people live on and 
use lands officially owned by the state .65 Developing country 
governments often view these resources as “too valuable  .  .  . 
to allow ordinary citizens to own .”66 Challenges for REDD 
under a state-owned land system include corruption, limits 
in enforcement capacity, and some restrictions on commer-
cial use .67

Other countries follow a second land tenure scheme—cus-
tomary systems of land tenure, which can include a complex 
system of resource rights, including those of clans and fami-
lies .68 In countries where the government has a weak hold on 
forests and indigenous areas, the land tenure system often 
involves various overlapping rights and blends of individual 
and collective use rights .69 To a lesser extent, private own-
ership, local government ownership, and community-based 
organization management are also present in some REDD 
target countries .70 

A clear system of land tenure and user rights is essential 
to the success of REDD programs for several reasons . First, 
the lack of a clear land tenure system makes allocating the 
benefits from carbon emissions reductions equitably among 
various land users challenging .71 Second, positive land man-
agement practices are more sustainable and result in more 
long-term carbon emission reductions when ownership, or 
at least use rights, are clearly established .72 Conversely, when 

61 . Liz Alden Wily, Rights and Res . Initiative, Whose Land Is It? Commons 
and Conflict States 4 (2008), available at http://www .rightsandresources .
org/documents/index .php?pubID=853 .

62 . See Hinterland, supra note 10, at 4–5; see also Cotula & Mayers, supra note 
4, at 9 .

63 . See Cotula & Mayers, supra note 4, at 11, 15 .
64 . See id. at 11 . 
65 . Wily, supra note 61, at 3–4 . For a legal analysis of the evolution of the state as 

property-owner both during colonial times and in the modern nation-state era, 
see id. at 2–3 .

66 . Id. at 4 .
67 . Cotula & Mayers, supra note 4, at 7 .
68 . Id. at 8 . These systems are common throughout rural Africa (Cameroon and 

the Democratic Republic of Congo) and Southeast Asia (Indonesia, Malaysia, 
Papua New Guinea), as well as areas in Latin America occupied by indigenous 
peoples (including Brazil and Guyana) .

69 . Id. at 6–7 .
70 . Id. at 7–8 .
71 . See Jeffrey Sayer et al ., Rights and Res . Initiative, Local Rights and 

Tenure for Forests: Opportunity or Threat for Conservation? 7 
(2008), available at http://www .rightsandresources .org/documents/index .
php?pubID=849 (“In most cases it will only be possible to draw up the terms 
of the necessary contractual arrangements and eventually make such incentive 
payments if local rights and ownership are clear and legally recognized .”) .

72 . Seeing People through the Trees, supra note 9, at 29 .
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indigenous residents do not have legally protected rights to 
their land, they have little incentive to conserve the land or 
to engage in sustainable development .73 

Some indigenous communities fear that REDD pro-
grams will encourage “land grabs” by the central govern-
ment or corporations seeking to gain financially from forest 
preservation,74 thereby depriving local land users of a key 
source of income and livelihood .75 These fears are perhaps 
greatest in developing countries such as the Democratic 
Republic of Congo and Guyana, which have weak land ten-
ure laws in place .76 Although other countries such as Cam-
eroon and Papua New Guinea have relatively strong land 
tenure laws on the books, in practice the land tenure laws 
are difficult to enforce .77 In some instances, land-use laws 
even contain perverse incentives, which might actually hin-
der REDD efforts . For example, some francophone African 
countries have “mise en valeur” laws requiring indigenous 
residents to use the land if they wish to keep rights to it, 
which may encourage forest clearing .78 Tom Griffiths of the 
NGO Forest Peoples Programme notes that some govern-
ments, such as in Suriname and Indonesia, are “trying to 
claim ownership of both forests and the carbon rights poten-
tially associated with them, while in places like the Colom-
bian Amazon, the so-called ‘carbon cowboys’ are rushing to 
sign fraudulent REDD contracts with forest dwellers in an 
effort to benefit from future programs .”79 

There are two primary approaches to reconciling the 
needs of local communities with the desire to conserve 
the land and benefit from its carbon capture .80 The first 
approach is to establish protected areas outside the control 
of the indigenous communities, but allow the communities 
to use the land in ways consistent with its conservation .81 
Alternatively, the government can recognize ownership or 
use rights, but place or negotiate limitations on these rights 
to avoid uses that would be detrimental to the conservation 
goals .82

There is some evidence that land tenure reform is possible 
in a way that would allow for reduced deforestation and forest 
degradation .83 Recent studies show that communities either 
own or administer twenty-two percent of the forestlands in 
developing countries, a figure that has doubled since 1985 
and continues to rise .84 Since 2000, twelve of the thirty most 
forested countries have passed legislation that strengthens 
community rights to forestlands .85 In Australia, for example, 
the government has leased aboriginal pastoral land for con-

73 . Cotula & Mayers, supra note 4, at 6 .
74 . Hinterland, supra note 10, at 15 .
75 . For one example of a “land grab,” see infra text accompanying notes 141–147 . 
76 . Cotula & Mayers, supra note 4, at vi, 24 .
77 . Id. 
78 . Id. at 14 .
79 . Laurie Goering, Copenhagen Accord Could Boost Forest Protection Efforts, Though 

Details Unclear, Reuters AlertNet (Jan . 25, 2010), http://www .alertnet .org/
db/an_art/60714/2010/00/25-174244-1 .htm .

80 . See Sayer et al ., supra note 71, at 8 . 
81 . See id.
82 . See id. at 8 .
83 . For examples of such land reforms, see Wily, supra note 61, at 3 .
84 . Seeing People through the Trees, supra note 9, at 20–21 .
85 . Id. at 21 .

servation, negotiating payments with the indigenous peoples 
that match the minimal financial revenue that the commu-
nities would receive by farming the land .86 Such schemes are 
part of the second tenure reform approach described above, 
and they work best when the commercial value of the land is 
minimal .87 It may not always be financially feasible, however, 
to negotiate leases in areas with a much higher potential for 
commercial timber rents, or after the conservation value of 
the REDD program has been factored into the value of the 
land .88

A third option in land tenure reform is to separate 
rights in land from rights in the trees, or even the carbon 
in the trees . This would allow for clear definition of legal 
rights for REDD purposes without disturbing the tradi-
tional land ownership scheme in the country . Both Cam-
eroon and Niger have followed this approach with modest 
success .89

In Niger, the state traditionally owned both land and 
trees, so farmers had little incentive to use good management 
practices .90 “Trees were chopped for firewood or construc-
tion without regard to the environmental costs . Govern-
ment foresters were supposed to make sure the trees were 
properly managed, but there were not enough of them to 
police a country nearly twice the size of Texas .”91 Recently 
however, the government has started to allow individuals to 
own trees .92 “Farmers make money from the trees by selling 
branches, pods, fruit and bark . Because those sales are more 
lucrative over time than simply chopping down the tree for 
firewood, the farmers preserve them  .   .   .   . The regrowth of 
trees increases the income of rural farmers, cushioning the 
boom and bust cycle of farming and herding .”93 These exam-
ples illustrate the land-use benefits that can result from land 
tenure reform .

B. Governance Challenges

Tackling land tenure issues, however, is only one piece of the 
puzzle .94 Even with secure tenure, states and other land users 
are under other pressures to clear or degrade forests, includ-
ing efforts to reduce poverty through agricultural conversion 
of forests, raise revenues, or even lower the national debt .95 

86 . Sayer et al ., supra note 71, at 8; see also Scott Heckbert et al ., CSIRO Sus-
tainable Ecosystems, Land Management for Emissions Offsets on Indig-
enous Lands 10 (2008), available at http://www .csiro .au/files/files/pnpo .pdf .

87 . Sayer et al ., supra note 71, at 8 .
88 . See id.
89 . For a discussion of the Cameroon Forest Act 1994 in Cameroon, see Cotula 

& Mayers, supra note 4, at 22-24 . For Niger, see Lydia Polgreen, In Niger, Trees 
and Crops Turn Back the Desert, N .Y . Times, Feb . 11, 2007, at A1 .

90 . Polgreen, supra note 89 .
91 . Id.
92 . Id.
93 . Id.
94 . Cotula & Mayers, supra note 4, at 5 (“Tenure relies on, and is conditioned by, 

governance . Effective tenure is both impossible to achieve without supportive 
policy and institutional systems, and rather useless without broader institu-
tional capacity to do something with it . For example, rights without effective 
sanctions against their transgression are insufficient, while institutional effort 
in support of wise forest management in the absence of clear forest use rights is 
likely to be wasted .”) .

95 . Id. at 6 .
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Land users may also take advantage of weak local govern-
ment and rule of law for their own profit .96 “To create effec-
tive incentives for protecting forests, action to strengthen 
resource tenure must be combined with policy interventions 
to address these forces .”97

Governance is broadly defined as “the traditions and insti-
tutions by which authority in a country is exercised,” which 
includes “the process by which governments are selected, 
monitored and replaced; the capacity of the government to 
effectively formulate and implement sound policies; and the 
respect of citizens and the state for the institutions that gov-
ern economic and social interactions among them .”98 This 
is understood to include the following factors: (1) voice and 
accountability, including freedom of expression, freedom 
of association and a free media; (2) political stability and 
absence of violence; (3) government effectiveness including 
perceptions of the quality of public services and the quality 
of the civil service; (4) regulatory quality, which measures 
perceptions of the ability of the government to formulate and 
implement sound policies and regulations that promote pri-
vate sector development; (5) rule of law; and (6) control of 
corruption .99

A certain level of good governance is required for a suc-
cessful and sustainable REDD program .100 In addition, 
private sector investors have indicated a reluctance to invest 
in REDD programs when the central government lacks suf-
ficient governance and capacity to demonstrate a reduction 
in emissions, even where those governments were heavily 
involved in implementing the REDD program .101 Luiz 
Joels, director of Brazil’s forest service, argues that “[mak-
ing] REDD work effectively will require stronger efforts 
at improving governance in countries that sign deals .”102 
There is some hope for this . In the Brazilian western Ama-
zon Acre province, active government involvement and an 
active civil society movement, have contributed to a signifi-
cant decrease in deforestation .103 By contrast, the eastern 
Amazon Maranhao province suffers from much higher lev-
els of deforestation “largely as a result of a ‘very, very low 
level’ of government commitment to solving the problem,” 
Joels says .104

Good governance is important for the sustained success 
of REDD initiatives .105 This is especially true for REDD 
programs that include benefit sharing of any financial 

96 . Id.
97 . Id.
98 . Robert O’Sullivan et al ., Institutional and Policy Enabling Environment for 

REDD in Guyana, in Biodiversity Mainstreaming through Avoided De-
forestation Guyana Case Study 173, 198 (Conservation Int’l, ed ., 2008) .

99 . For definitions and a discussion of these factors, see id. at 198–99 .
100 . Id. at 198 (“[T]ackling systematic poor governance is a prerequisite for achiev-

ing investment in long-term forest management or any broader environment 
or development aims for the sector .”) (quoting Jade Saunders, and Ruth Nuss-
baum, Forest Governance and Reduced Emissions from Deforestation and Degra-
dation (REDD) 3 (Chatham House Briefing Paper, EEDP LOG BP 08/01, 
2008) .

101 . Id. at 199 .
102 . Goering, supra note 79 .
103 . Id .
104 . Id.
105 . O’Sullivan & Saines, supra note 1, at 598 .

incentives received from implementing the REDD pro-
gram and reducing carbon emissions .106 Political stability, 
regulatory quality, and rule of law are perhaps the most 
important factors for successful REDD programs, but 
“government failure in any one of these indicators could 
undermine socially and environmentally effective REDD 
implementation .”107

Because REDD programs will invariably affect the rights 
of citizens and the government to use and enjoy their lands, 
it is axiomatic that a strong rule of law must exist in order to 
both prevent abuses and provide a means of redress for vic-
tims of abuses .108 This includes, among other things:

an awareness of rights by potential plaintiffs; access to legal 
counsel; active, unbiased policing; formal establishment 
of judicial, administrative, and other remedies; access to 
courts; an independent judiciary; just enforcement of pen-
alties; and, not least, protection of plaintiffs and witnesses 
and of court officials, judges, and other state officials from 
intimidation and violence .109 

Countries without effective rule of law face challenges 
when attempting to implement reforms in the forest sector .110 
Some developing countries’ governments have been reluc-
tant to discuss governance reforms in the context of REDD, 
arguing that these would infringe on their sovereignty and 
distract from the international climate change objectives .111 
However, strong governance is essential to implementing the 
national level REDD programs that many of these countries 
favor .112 Most of the eight countries responsible for seventy 
percent of the total land use change emissions have strug-
gling governance systems .113 Table 1 (see page 94) shows 
a country’s rank for each of the six governance indicators 
against other countries around the world . The percentile 
rank represents the percentage of countries ranking below 
the particular country .

It is evident from Table 1 that some countries, such as the 
Democratic Republic of Congo, struggle in all aspects of gov-
ernance . On average, these eight countries critical for REDD 
programs rank near the bottom third of all governments in 
this area . Although there is hope that REDD programs will 
provide some momentum for governance reforms,114 many 
governance reforms may take generations to achieve . 

106 . Id.
107 . Id.
108 . Colchester, supra note 22, at 24 .
109 . Id.
110 . See id. (discussing the effect of a lack of rule of law in Indonesia on reform in 

the forest sector of that country).
111 . O’Sullivan & Saines, supra note 1, at 595 .
112 . Id.
113 . See infra Table 1, adopted in part from id. at 597 .
114 . Seeing People Through the Trees, supra note 9, at 36 (“Windows for po-

litical reform can open quickly and just as quickly close . It is in moments of 
openness that the international community should immediately engage—to 
help governments and their civil societies rethink and reform tenure and gov-
ernance in forest areas .”) .
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In September 2007, the U .N . General Assembly adopted 
the U .N . Declaration on the Rights of Indigenous Peoples 
following more than twenty years of negotiation .120 Endorsed 
by 147 states, the Declaration addresses indigenous peoples’ 
right to freely use their lands, and declares that states have a 
duty to respect that right .121 

Three articles are of particular relevance to the discussion 
of REDD projects . First, Article 10 states that relocation of 
indigenous peoples from their lands may occur only with 
the peoples’ “free, prior and informed consent” and with 
“just and fair compensation .”122 Article 27 requires states to 
implement a fair process for recognizing and adjudicating 
the rights of indigenous peoples with respect to their lands, 
including lands that were traditionally owned or otherwise 
used .123 Article 32 requires that states “consult and cooperate 
in good faith” with indigenous peoples prior to implement-
ing any project affecting their lands or other resources .124 

enforcement, governance, and trade, as well as at the Convention on Biologi-
cal Diversity and with the Global Environment Facility .”) (citations omitted) .

120 . Declaration on the Rights of Indigenous Peoples, Int’l Work Grp . for Indig-
enous Affairs, http://www .iwgia .org/sw248 .asp (last visited Nov . 29, 2010) .

121 . Declaration on the Rights of Indigenous Peoples, G .A . Res . 61/295, Annex, 
art . 26, U .N . Doc . A/RES/61/295 (Oct . 2, 2007) . When the Declaration was 
adopted in 2007, only four countries—Australia, Canada, New Zealand and 
the United States—voted against it . United Nations Declaration on the Rights of 
Indigenous Peoples, U .N . Permanent Forum on Indigenous Issues, http://
www .un .org/esa/socdev/unpfii/en/declaration .html (last visited Nov . 29, 
2010) . Australia has since reversed its position and endorsed the Declaration . 
Id.

122 . Declaration on the Rights of Indigenous Peoples, G .A . Res . 61/295, art . 10, 
U .N . Doc . A/RES/61/295 (Oct . 2, 2007) .

123 . Id. art . 27 .
124 . Id. art . 32 .

C. Human Rights Challenges

A closely related and equally complex relationship exists 
between climate change goals and the human rights of 
indigenous peoples . This relationship was formally recog-
nized for the first time by the U .N . Human Rights Coun-
cil in Resolution 7/23,115 which acknowledged that climate 
change “has implications for the full enjoyment of human 
rights .”116 Some argue that one reason many land reform pro-
grams have failed to produce sustainable improvements in 
well-being is because they have not been sufficiently focused 
on human rights .117

Human rights in this context refers to the right of indige-
nous peoples to “own, control, use and peacefully enjoy their 
lands, territories, and other resources and to be secure in 
their means of subsistence .”118 Indigenous groups and NGOs 
have been arguing for greater consideration of human rights 
in forest conservation projects for decades .119

115 . U .N . Human Rights Council Res . 7/23, Human Rights and Climate Change, 
7th Sess ., Mar . 3–28, 2008, U .N . Doc . A/HRC/RES/7/23 (March 28, 2008) .

116 . Id.; see also Marc Limon, Human Rights and Climate Change: Constructing a 
Case for Political Action, 33 Harv . Envtl . L . Rev . 439, 439 (emphasizing the 
broad-based support for the resolution by noting its eighty co-sponsors and the 
fact that it had been drafted by consensus) .

117 . Colchester, supra note 22, at 1 .
118 . Id. at 2 .
119 . See id. at 29 (“The initiative commenced with the International Tropical Tim-

ber Organization, and it was then pursued at the U .N . Conference on Envi-
ronment and Development, the U .N . Commission on Sustainable Develop-
ment, the Intergovernmental Panel on Forests, the Intergovernmental Forum 
on Forests, and the U .N . Forum on Forests . The same issues have been re-
peatedly raised through the various international forums promoting forest law 

Table 1: Governance indicators and trends in the eight countries 
responsible for 70% of emissions from land use change

Governance 
Indicators Year Bolivia Brazil Cameroon Congo DR Ghana Indonesia Malaysia PNG Avg.

Voice and 
Accountability

2007 49.5 59.1 21.2 8.7 62.0 42.8 31.3 51.9 40.8
2003 47.1 62.5 16.8 5.8 53.4 38.5 38.0 45.7 38.5
2000 51.9 53.4 16.3 1.9 47.6 36.5 40.4 48.6 37.1

Political Stability

2007 18.3 36.5 31.3 2.4 53.4 14.9 52.4 22.6 29.0
2003 26.9 47.6 28.4 1.9 46.6 3.4 55.8 25.0 29.5
2000 35.6 50.0 28.4 0.5 37.5 7.7 55.3 31.3 30.8

Government 
Effectiveness

2007 19.9 52.6 17.1 1.4 55.0 41.7 82.9 25.1 37.0
2003 41.2 61.1 28.0 3.3 47.4 33.2 78.2 26.5 39.9
2000 47.9 58.8 23.7 2.4 57.8 35.5 78.7 34.1 42.4

Regulatory 
Quality

2007 11.7 53.4 24.3 8.3 53.9 43.7 67.0 30.1 36.6
2003 51.7 62.9 19.5 3.9 41.5 26.3 70.2 24.9 37.6
2000 56.1 62.9 31.2 1.5 51.7 36.6 64.9 30.7 42.0

Rule of Law

2007 17.6 43.3 12.9 1.4 52.4 27.1 65.2 21.0 30.1
2003 39.5 44.8 16.2 0.5 47.1 18.6 63.3 15.2 30.7
2000 41.9 45.2 11.0 1.4 51.9 24.8 61.9 23.3 32.7

Control of 
Corruption

2007 38.6 52.2 15.9 3.9 56.0 27.1 62.3 9.2 33.2
2003 24.3 56.3 25.2 2.4 48.1 14.1 62.6 18.9 31.5
2000 36.4 58.7 9.2 2.4 48.5 13.6 66.0 24.8 32.5

Source: Adopted in part from Robert O’Sullivan & Rick Saines, International Market Solutions to Protect Tropical Rainforests, in Legal Aspects of 
Carbon Trading 583, 597 (David Freestone ed ., 2009) .
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It requires states to take appropriate measures to “mitigate 
adverse environmental, economic, social, cultural or spiritual 
impacts” of such projects .125 

Various international groups acknowledge these rights, 
including the right to free, prior, and informed consent .126 
Both international courts and the U .N . Committee on 
the Elimination of Racial Discrimination have upheld the 
importance of these rights in international disputes .127 For 
example, an independent World Bank Group review of the 
extractive industries sector concluded that it should recog-
nize the doctrine of free, prior, and informed consent in its 
own policies .128 The report also described the doctrine not as 
a veto power for indigenous groups, but rather as a “process 
by which indigenous peoples, local communities, govern-
ment, and companies may come to mutual agreements in 
a forum that gives affected communities enough leverage to 
negotiate conditions under which they may proceed and an 
outcome leaving the community clearly better off .”129

The potential benefits that a discussion of human rights 
can bring to the climate change debate are many, and 
include: “drawing attention and giving voice to the concerns 
and opinions of vulnerable and marginalized social groups; 
enhancing equity in international decision-making; [and] 
encouraging more effective, fairer, and more sustainable 
policy outcomes through the promotion of accountability 
concepts and of participatory and democratic principles in 
decision-making .”130 These benefits would doubtless allow 
for a richer and more robust climate change agreement, 
but pursuing human rights concerns within the context of 
REDD is no simple task . 

Because REDD issues are generally negotiated and imple-
mented at the national level, some indigenous groups fear 
that human rights violations will result from governments’ 
failure to allow them to fully participate in developing 
REDD policy .131 Responding to a survey of leaders of for-
est peoples in Africa, Asia, and Central and South America 
regarding the World Bank Group’s forest conservation activi-
ties, one Argentine respondent pointed out:

The risk is that any [World] Bank [Group] initiative on for-
ests would be overly influenced by powerful vested interests 
of large companies, [S]tates and rich international conserva-
tion NGOs  .   .   .   . [T]he World Bank [Group] really works 
for these interests  .  .  . their interest is profit, trade, making 
money or improving their public image . Many of these pow-
erful groups actively oppose indigenous demands and seek 
to weaken their position .132 

125 . Id.
126 . See Colchester, supra note 22, at 13–14 .
127 . For an example of a court holding, see id. at 26–27 . For examples of findings by 

the United Nations Committee on the Elimination of Racial Discrimination, 
see id. at 22–23 .

128 . See id. at 13 .
129 . Id.
130 . Limon, supra note 116, at 450 .
131 . Donald M . Goldberg & Tracy Badua, Do People Have Standing? Indigenous 

Peoples, Global Warming, and Human Rights, 11 Barry L . Rev . 59, 61 (2008) .
132 . Forest Peoples Programme (FPP), Some Views of Indigenous Peoples 

and Forest-Related Organisations on the World Bank’s ‘Forest Car-
bon Partnership Facility’ and Proposals for a ‘Global Forest Partner-

This opinion, among others provided in the survey, illus-
trates how indigenous peoples can become victims of well-
intentioned but ultimately harmful policies implemented 
without their input or consent .133 Although these quotes are 
referring specifically to World Bank Group forest reform ini-
tiatives, there is no reason to suspect that opinions will be 
any different for other REDD programs .

The concerns of indigenous peoples are not without merit . 
For example, although the rights of indigenous peoples to 
participate in policy debates have expanded on paper, in 
actuality, evidence indicates that government commitments 
to full participation have weakened .134 This is troublesome in 
the context of REDD . The significant funding available for 
REDD projects will increase the pressure for governments 
and developers to allocate traditionally-owned and occupied 
lands to these projects irrespective of any traditional claims 
to these lands by indigenous peoples .135

Indeed, in some instances, indigenous peoples lack any 
formal recognition by the state . This is true for the 700,000 
members of the “hill tribes” in Thailand and up to four mil-
lion so-called Pygmy peoples in Central Africa, who lack cit-
izenship papers .136 In Cameroon, while some villages in the 
forest zone have legal rights to their land, other settlements of 
forest peoples are not formally recognized and are therefore 
excluded from landscape zoning exercises that would pro-
vide them customary use rights to their traditional lands .137 
In Guyana, studies show that indigenous groups are often 
not consulted prior to mining projects and their rights are 
frequently violated in favor of mining interests .138 This has 
also been true with the establishment of national parks and 
even with certain development agency projects .139 In some 
cases this dispossession is supported by national law, which 
allows for land use rights to be superseded by national inter-
ests without compensation .140 

REDD programs that do not fully address the rights of 
indigenous communities can have disastrous consequences 
for them, and may also cause public relations problems for 
the donor countries and organizations . In 2007, journalist 
Stephan Faris recounted one such example involving the 
failure of the Dutch Electricity Generating Board’s Forests 
Absorbing Carbon dioxide Emissions Foundation (“FACE 
Foundation”) to adequately consult with the Mount Elgon 
tribes in Uganda before establishing a “reforestation” project 

ship’ (2008), available at http://www .forestpeoples .org/documents/forest_is-
sues/fcpf_ip_survey_feb08_eng .pdf .

133 . See Goldberg & Badua, supra note 131, at 62 .
134 . Colchester, supra note 22, at 29 .
135 . Id. (“Studies by FPP highlight the risks of new carbon-funded forestry schemes 

being pushed through without the rights and interests of forest peoples being 
at the forefront of developers’ considerations . At the same time, new markets 
in biofuels  .  .  . have driven up the prices of food staples and edible oils and 
have encouraged local planners to allocate additional lands of forest peoples to 
estates, thereby causing escalating human rights abuses .”) .

136 . Id. at 3 .
137 . For additional examples of non-recognition of indigenous peoples affecting 

their ability to control land they have traditionally owned, see id. at 3–4 .
138 . Id. at 11–12 .
139 . Id.
140 . Id.
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to offset its carbon emissions .141 The purpose of the FACE 
Foundation’s project was to plant trees in Mount Elgon 
National Park, an area where many indigenous residents lived 
and worked and which provided traditional food sources 
for the residents .142 After the Ugandan government forcibly 
evicted the park’s residents without compensation, cutting 
them off from their traditional lands and food sources, the 
FACE Foundation used this newly “cleared” land for part of 
its tree-planting project .143

The FACE Foundation established another reforesta-
tion project in the Ecuadorian Andes, with equally dam-
aging impacts on the rights of indigenous communities .144 
In this project, the FACE Foundation established contracts 
for fifteen to thirty years with indigenous communities to 
help maintain the tree plantations and resultant timber har-
vesting and sale .145 The FACE Foundation, however, alleg-
edly imposed unequal contractual conditions through its 
contracts, such as reserving all of the rights in the absorbed 
carbon while requiring the communities to take full respon-
sibility for the maintenance of the project .146 Another con-
tract clause imposed severe penalties in the event of a breach, 
which some have argued results in a coercive contract that 
subjects the communities disproportionately to the compa-
ny’s interests .147

While these two FACE Foundation programs were not 
specifically REDD programs (they addressed re-forestation 
rather than deforestation), they illustrate the immense chal-
lenges at the intersection of carbon emissions reduction and 
indigenous human rights .148 REDD donor countries and 
organizations must consider complex human rights con-
cerns before implementing REDD programs, even if only 
to avoid the damaging negative press suffered by the FACE 
Foundation . One solution to these problems in the context of 
REDD is to condition REDD funding on the recognition of 
human rights .149 Although incorporating human rights con-
cerns into forest conservation initiatives has proved elusive in 
many cases, bad publicity directed at irresponsible organiza-
tions suggests that future programs will be more successful 
in this respect .150

141 . Stephan Faris, The Other Side of Carbon Trading, Fortune, Aug . 30, 2007, 
http://money .cnn .com/2007/08/27/news/international/uganda_carbon_trad-
ing .fortune/ .

142 . For more information regarding this project and its aftermath, see Goldberg & 
Badua, supra note 131, at 67–68 .

143 . Id.
144 . Id. at 68 .
145 . Patricia Granda, Acción Ecológica, Carbon Sink Plantations in the 

Ecuadorian Andes: Impacts of the Dutch FACE-PROFAFOR Monocul-
ture Tree Plantations’ Project on Indigenous and Peasant Communi-
ties 60 (2005), available at http://www .wrm .org .uy/countries/Ecuador/face .
pdf . 

146 . Id. at 43 .
147 . Id. at 42 .
148 . See generally Colchester, supra note 22, at 16–17 (cataloguing many exam-

ples of communities placed in an unequal relationship with a company to the 
point of being compared to a modern form of slavery) .

149 . See Seeing People through the Trees, supra note 9, at 39 (“Respecting and 
responding to these rights should be the starting point for all conservation 
initiatives and private investments in forest areas .”) .

150 . See Colchester, supra note 22, at 7 (listing examples of forest conservation 
programs that incorporate human rights concerns) .

IV. The REDD Program Plan: A Path 
Forward

Despite the tension between REDD climate goals and justice 
considerations, “just achieving the climate goal alone cannot 
occur without progress toward global justice .”151 For REDD 
programs to be effective, sustainable, and to not contribute 
to conflicts in developing countries, they should address 
insecure land tenure and weak governance as well as human 
rights concerns for the affected communities .152 Alongside 
these challenges, however, is enormous opportunity for 
meaningful reform .153 This section presents one solution that 
will allow the REDD initiative as a whole to move forward 
while also taking into consideration the unique interests of 
each REDD program .

A. The REDD Program Plan

The most effective and politically feasible approach to the 
multiple challenges of REDD is the addition of a proce-
dural requirement into the planning stages of all proposed 
REDD programs to ensure that all foreseeable effects on 
local communities are adequately considered . This plan-
ning requirement would be incorporated into a post-Kyoto 
Protocol international climate change agreement . Before 
implementing any REDD program, the program plan-
ners would be required to undertake an evaluation of vari-
ous land tenure, governance, and human rights factors in 
the target REDD area, ensuring that sufficient resources 
are available to properly implement the program . A draft 
REDD Program Plan would be made public to solicit com-
ments from the international community . The final Pro-
gram Plan, addressing public comments, would then also 
be made public .

Such a procedural requirement would have many ben-
efits . First, it would allow REDD to move forward and be 
incorporated into an international climate change agree-
ment without needing to resolve specifics of implementa-
tion at the outset . At the same time, it would ensure that 
each of the above concerns are fully addressed before a 
particular REDD program moves forward . Because these 
issues are exceedingly complex and site-specific, the REDD 
Program Plan would allow each program to be individu-
ally tailored to the needs of the affected communities .154 

151 . Vandenbergh et al ., supra note 57, at 307 .
152 . See Seeing People Through The Trees, supra note 9, at 37 (“[Climate-relat-

ed projects in or near forest areas] will only be effective and long-lasting, and 
will only avoid contributing to resentment and conflict, if they help repair the 
system of governance and restore rights to forest communities .”) .

153 . Id. at 41 (“[T]he potential value of investment in REDD is enormous . Cli-
mate change mitigation and the urgency of adaptation measures provide 
governments with political momentum for addressing rights and governance, 
rethinking policy and legal frameworks and public sector roles and responsi-
bilities, and mobilizing additional funds for this purpose . As well as facilitating 
investments in REDD, such responses will help reduce violent conflict, in-
crease capacity for adapting to and mitigating climate change, generate returns 
from new productive activities, and assist the delivery of multiple ecosystem 
services from forest areas .”) .

154 . Sayer et al ., supra note 71, at 13 (“There is no panacea . Every situation is dif-
ferent and persons or organizations engaging with processes of land rights and 
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In countries such as Indonesia where weak rule of law hin-
ders the enforcement of property rights and land use law, 
this procedural requirement would allow program imple-
menters to be sure that their programs respect the rights of 
indigenous peoples even when the legal system cannot be 
relied upon to do so .155

The REDD Program Plan concept will also be politi-
cally feasible in the difficult international negotiation arena 
because it requires only agreement upon a process, rather 
than agreement upon specifics of REDD program imple-
mentation . Additionally, because the Program Plan would 
require only publication of the individual REDD project and 
any comments received (rather than approval from various 
parties), it will not be unduly burdensome or time-consum-
ing for the project planners .

tenure reform in forest areas of high conservation value must have an in-depth 
understanding of local issues and a broad knowledge of how these issues have 
been addressed elsewhere .”) .

155 . For a discussion of the rule of law in Indonesia, see Colchester, supra note 
22, at 24–25 .

The requirement to publicize and solicit feedback on the 
program plans will encourage information exchanges and 
help spur momentum for reform .156 Governments interested 
in engaging in reform can learn about other ongoing reform 
processes in other countries .157 The positive publicity that 
accompanies the plans may even encourage other govern-
ments toward meaningful reforms .

A final advantage to this proposal is that several tools and 
standards are currently being developed, both to prepare 
developing countries for REDD programs and to provide 
certification of these programs . Two examples are the World 
Bank Group’s FCPF program and the Climate, Community 
and Biodiversity Alliance (“CCB”) standards .158 REDD pro-
gram planners will be able to employ these existing standards 
and best practices without having to spend resources devel-
oping their own assessment tools .

In order to mitigate the challenges set forth above, each 
REDD Program Plan will be required to address each of the 
following elements listed in Table 2 below:159 

156 . See Seeing People through the Trees, supra note 9, at 40 .
157 . See id.
158 . See Climate Change—The Forest Carbon Partnership Facility, The Nature 

Conservancy, http://www .nature .org/initiatives/climatechange/features/
art23321 .html (last visited Nov . 29, 2010); see also Climate, Cmty . & Biodi-
versity Alliance (CCBA), Climate, Community & Biodiversity Project 
Design Standards 4 (CCBA, 2d ed . 2008), available at http://www .climate-
standards .org/standards/pdf/ccb_standards_second_edition_december_2008 .
pdf (“The CCB Standards have become the most widely used and respected in-
ternational standard for the multiple-benefits of land-based carbon projects .”) .

159 . See Climate, Cmty . & Biodiversity Alliance (CCBA) & CARE Int’l, 
Draft REDD+ Social & Environmental Standards, at 2–5, 8–9 (2010), 
[hereinafter CCBA & Care Int’l], available at http://www .climate-standards .
org/REDD+/docs/REDD+SE_Standards_draft_01-15-10 .pdf.

Table 2
Element REDD Program Plan Requirements

1 
La

nd
 

Te
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re

1.1 The REDD Program Plan must identify all relevant rights holders (both statutory and customary) through a participatory 
process, and the REDD program must respect the rights of indigenous peoples.
1.2 REDD program must promote securing statutory rights to lands, territories and/or resources which indigenous peoples 
have traditionally owned or occupied.

2 
G

ov
er

na
nc

e

2.1 The REDD program must include measures to improve the long-term livelihood, security, and well-being of indigenous 
peoples.
2.2 If the current legal system is unable to effectively provide redress for alleged violations of indigenous peoples’ rights, the 
REDD program must establish an effective and efficient dispute resolution process regarding lands affected by the REDD 
program.
2.3 The REDD program must ensure that indigenous peoples have access to sufficient legal and financial resources necessary 
for full participation in the established dispute resolution process.

3 
H

um
an

 
R

ig
ht

s

3.1 The REDD program must be consistent with principles of free, prior, and informed consent of the rights holders.
3.2 The REDD program must include activities that will educate indigenous communities regarding their rights relevant to the 
lands affected by the REDD program.
3.3 The REDD program must incorporate the principle of adaptive management to mitigate negative, and enhance positive, 
long-term livelihood security and well-being impacts on indigenous peoples and local communities.
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Each aspect of the REDD Program Plan is briefly 
addressed below, including some benefits they will provide 
for countries implementing REDD programs .

B. Land Tenure

i. Identify All Relevant Rights Holders Through a 
Participatory Process and Respect the Rights 
of Indigenous Peoples

REDD Program Plans must first identify all relevant rights 
holders, both statutory and customary, through a participa-
tory process . This is important in order to lay the ground-
work for determining the most effective ways to incentivize 
better land use practices160 and also for determining how to 
equitably allocate the financial benefits accruing from the 
REDD project .161 

The effort required will vary depending on the extent 
of information already available (either through the gov-
ernment or as a result of REDD planning programs such 
as the FCPF), the capacity of the government to facilitate 
the process, and the complexity of the customary and statu-
tory tenure system in the country . In some cases, however, 
this process may require considerable financial resources, 
for example in providing cadastral services if the country’s 
institutional capacity is not capable of providing current and 
accurate information regarding the various land users in an 
area .162 REDD Program Planners might be able to share 
these costs with the recipient government, NGOs, and multi-
lateral organizations, to the extent that each has an interest in 
obtaining a clear definition of the land tenure system in that 
particular country .

To provide for successful and sustainable results, every 
REDD program must be structured in such a way as to 
respect the customary and statutory rights of indigenous 
peoples and local communities . This will include consider-
ation of the dominant land tenure scheme in the area . It will 
also require an examination of both the laws on paper and 
the laws as implemented in the country in order to deter-
mine how best to reinforce those rights through the REDD 
program .

ii. Promote Securing Statutory Rights to 
Lands That Indigenous Peoples or Local 
Communities Have Traditionally Owned, 
Occupied or Otherwise Used or Acquired

A strong land tenure system would clearly define the rights 
and responsibilities of REDD implementing parties, and 
would also allow for easier monitoring of GHG reductions . If 

160 . See Seeing People through the Trees, supra note 9, at 39 (“Local people 
are experimenting continually with a diverse range of land uses, livelihood and 
income strategies, and institutions  .  .  .  . The degree to which local people, via 
their local organizations and governments, begin to drive rather than respond 
to development initiatives should be a key indicator of success .”) .

161 . See CCBA & Care Int’l, supra note 159, at 3–4 . 
162 . Sayer et al ., supra note 71, at 13 .

land users have clear legal rights to the land, they are incen-
tivized to manage the land in a manner that will comple-
ment any REDD program in the area . On the other hand,“[i]
nsecure or contested resource rights may  .  .  . increase risk[s] 
for investors—reputational risk, for example, in relation to 
possible tensions with local groups .”163

Land tenure reform can be exceedingly difficult to 
achieve, so a strong land tenure system should not be a 
necessary precondition for REDD programs altogether, or 
else this would eliminate many potentially valuable REDD 
programs . Nevertheless, REDD planners could use the pro-
grams as an opportunity to advocate for land tenure reform 
in a particular country and to consider whether such reforms 
would help to make the REDD program more sustainable . 
Windows for political reform are rare and often fleeting, and 
“it is in moments of openness that the international com-
munity should immediately engage—to help governments 
and their civil societies rethink and reform tenure and gover-
nance in forest areas .”164 As an incentive to adopt land tenure 
reform, REDD program planners could consider promising 
additional funding to countries that institute certain lasting 
land tenure reforms .

C. Governance

REDD Program Plans should also be used as an opportu-
nity to encourage better governance . As noted above, good 
governance is crucial to success of REDD programs . REDD 
program planners could incentivize good governance by 
promising more funding if the government makes efforts 
to enforce the laws on its books . Many governments may 
be willing to take this opportunity to enact legal and politi-
cal reforms, because such reforms would likely draw greater 
investment into the recipient countries even beyond the 
scope of REDD programs .

i. Include Measures To Improve the Long-
Term Livelihood, Security, and Well-Being of 
Indigenous Peoples and Local Communities

Developed countries cannot stand idly by while indigenous 
forest communities, some of whom have lived and worked in 
the forest for generations, are forcibly displaced from their 
lands through REDD programs .165 REDD Program Plans 
must address this problem . One option might be to employ 
members of the indigenous communities as forest monitors 
and managers under fair and equitable employment con-
tracts . Alternatively, leasing arrangements might be negoti-
ated, modeled on the Australian land conservation programs 
mentioned above .166 Employing indigenous community 
members in the REDD program as well as negotiating leases 

163 . Cotula & Mayers, supra note 4, at v .
164 . Seeing People Through the Trees, supra note 9, at 36 .
165 . Id. at 37 (“The development record clearly shows that riding roughshod over 

local rights and local initiatives creates disparities in wealth that cannot be 
reconciled by further growth and investment, and a discontent that cannot be 
controlled by security forces .”) . 

166 . Sayer et al ., supra note 71, at 8; see also Heckbert et al ., supra note 86, at 10 .
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and providing indigenous communities with compensation 
for the loss of land use rights will need to be factored into the 
overall REDD program costs .

Where indigenous communities have a sense of ownership 
and financial stake in the project, they are more likely to use 
the land in ways that will help the project to succeed . There-
fore, ensuring community involvement in this manner will 
lead to more sustainable GHG emissions reductions .

ii. Ensure the Availability of an Effective and 
Efficient Dispute Resolution Process Regarding 
Rights to Lands Affected by the REDD 
Program

Depending on the REDD recipient country’s ability to 
enforce its laws, the legal or administrative dispute resolution 
systems might provide sufficient adjudicatory procedures for 
land disputes . In the event that the country’s rule of law is 
inadequate, the REDD program should ensure that an effec-
tive and efficient dispute resolution process is established . 
Greater indigenous participation in the planning and edu-
cational components of the REDD Program Plan will likely 
result in fewer land claims brought to a dispute resolution 
forum . Nevertheless, a certain number of land disputes is 
inevitable given the scope of the REDD program .

One advantage to funding REDD programs through 
sources outside the recipient country is the ability to estab-
lish an ad hoc dispute resolution process governed by a neu-
tral third party . If funding becomes an obstacle for a given 
REDD program, mediation or arbitration might be prefera-
ble to adjudication . As another way to reduce program costs, 
REDD programs within a certain region may pool their 
resources and establish one body to adjudicate any REDD 
land disputes in a large geographic area .

iii. Ensure Access of Indigenous Peoples to 
Adequate Legal and Financial Resources for 
Full Participation in the Dispute Resolution 
Process 

Indigenous peoples are historically among the world’s most 
vulnerable due to a lack of education, political representation, 
and, at times, racial discrimination .167 Ensuring the fairness 
of a dispute resolution process requires allowing indigenous 
peoples access to sufficient legal and financial resources so 
that they may participate fully . 

Many indigenous communities are establishing local orga-
nizations to advance their interests in REDD negotiations . In 
some cases, these organizations may already have sufficient 
resources to advocate for those whom they represent . Other 
indigenous peoples with fewer resources may require access 
to legal assistance and financial resources through NGOs or 

167 . UNESCO and Indigenous Peoples: Partnership for Cultural Diversity, UNES-
CO, http://portal .unesco .org/culture/en/ev .php-URL_ID=35393&URL_
DO=DO_PRINTPAGE&URL_SECTION=201 .html (last visited Nov . 29, 
2010); Colchester, supra note 22, at 22–23 .

funding for the REDD program itself in order to allow for 
full participation in the dispute resolution process . 

D. Human Rights

i. Be Consistent with Principles of Free, Prior, 
and Informed Consent of the Rights Holders 
for Any Activities 

The North America Indigenous Peoples Regional Caucus 
suggested that the UNFCCC create formal structures for the 
“‘full, direct and active participation’ of indigenous peoples 
in UNFCCC climate talks .”168 According to the U .N . Per-
manent Forum on Indigenous Issues, “incorporating indig-
enous knowledge into climate change policies can lead to the 
development of effective adaptation strategies that are cost-
effective, participatory and sustainable .”169 Essentially, this 
will encourage companies and donor countries to make the 
REDD project attractive enough that host communities give 
the company approval, a “social license” to move forward 
with the project .170 

Indigenous peoples should have sufficient leverage to nego-
tiate aspects of the program that leave the community better 
off .171 As noted above, however, this process does not need to 
provide any one person or group with strict veto power, but 
rather can be a collaborative process by which mutual agree-
ments might be reached .

ii. Educate Indigenous Communities Regarding 
Their Rights to the Lands Affected by the 
REDD Program

REDD Program Plans must engage and educate the indig-
enous peoples that will be affected by the proposed proj-
ect . This is an important aspect of REDD implementation 
because it will help to ensure that the efforts in defining and, 
in some cases, re-distributing the rights to affected lands is 
not merely academic, but results in meaningful and equitable 
distribution of land use rights .

This could be accomplished by providing a small team 
out of REDD program funds to hold “town hall” or similar 
meetings with indigenous leaders . If the literacy rate in the 
area is high enough, the REDD program planners could also 
disseminate written information regarding the program in 
the local language .

168 . Rep . of the N . Am . Region Preparatory Meeting for the U .N . Permanent Fo-
rum on Indigenous Issues, 7th Sess ., Feb . 22–23, 2008, para . 18(b), U .N . Doc . 
E/C .19/2008/CRP .4 (Mar . 10, 2008) . 

169 . Id. at 73 .
170 . See Colchester, supra note 22, at 13 .
171 . Id.
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iii. Incorporate the Principle of Adaptive 
Management to Mitigate Negative, and Enhance 
Positive, Long-Term Livelihood Security and 
Well-Being Impacts on Indigenous Peoples and 
Local Communities

The need for developing countries and indigenous commu-
nities to develop their land in environmentally sound ways 
must be balanced with the need to ensure long-term carbon 
emissions reductions . For example, a REDD project requir-
ing a forest to be untouched for fifty years or more might be 
effective from a carbon emissions reduction standpoint . If 
the forest is in a strategic location, however, a prohibition on 
the use and development of that land for such a significant 
period of time might be unrealistic and therefore unsustain-
able from a development standpoint .

Allowing for adaptive management will address the desire 
for both permanent carbon emissions reductions and flex-
ibility for communities and developing countries .172 REDD 
Program Plans should create a mechanism to allow the Plan 
to be revisited from time to time as the needs of the donor 
country, the recipient country, and the indigenous commu-
nities evolve . In order to ensure fairness, the terms of any 
changes in the program will need to be agreed-upon up-front .

V. Further Considerations and 
Counterarguments

A. Would the REDD Program Plan Result in 
Unacceptable Delays in Carbon Emissions 
Reductions?

One of the attractive aspects of REDD is its potential to 
achieve carbon emissions reductions quickly .173 Because the 
REDD Program Plan would add an additional layer to the 
planning process, some might argue that this would defeat 
REDD’s ability to produce quick carbon emissions reduc-
tions . Several factors will mitigate this risk, however .

First, the kind of planning recommended in this Note is 
already occurring, so the REDD Program Plans would not 
add too much time to the process . Third-party standards 
already exist to assess carbon credit projects .174 The many 
developing countries participating in the World Bank 
Group’s FCPF Readiness program are already conduct-
ing land-use and forest policy assessments, evaluating 
ways to maximize social and environmental co-ben-
efits, and assessing capacity-building elements .175 The 
CCB evaluates and certifies projects based on land ten-
ure, governance, and the rights of indigenous peoples, 
among others .176 The popularity of these programs and 

172 . See Cotula & Mayers, supra note 4, at 26 .
173 . Stern, supra note 11, at 603 .
174 . Carbon Offset Standards, CarbonFund .org, http://www .carbonfund .org/site/

pages/our_projects/category/Verification (last visited Nov . 29, 2010) .
175 . See Schneider et al ., supra note 11, at 15 .
176 . Climate Cmty . & Biodiversity Alliance, CCB Standards (2010), available 

at https://s3 .amazonaws .com/CCBA/CCBStandards_FactSheet .pdf .

assessment standards is evidence of a broad consensus 
that such careful planning is a necessary aspect of any 
REDD program . These ongoing processes are laying the 
groundwork for future REDD projects . REDD Program 
Plans would also be able to build on earlier plans to the extent 
that the countries and programs are similar . For example, 
education programs or dispute resolution forums might be 
adapted to a similar country setting without too much time 
or effort on the part of the program planners .

The second reason why the REDD Program Plan will not 
unnecessarily delay desired carbon emission reductions is 
that the procedural requirement is merely to encourage care-
ful project planning and to make project information avail-
able to the public . Even the requirement for free, prior, and 
informed consent would not give any indigenous community 
an automatic veto power over projects, but is a requirement 
to engage in fair and good faith negotiations during the plan-
ning process .177 Because no party would have a veto power in 
a strict sense, the REDD Project Plan scheme relies on the 
availability of public information regarding this project to 
censor harmful REDD practices .

This integrated planning process may in fact delay REDD 
projects in the short-term because these situations are exceed-
ingly complex, and understanding the effects of a given 
REDD program will take time .178 A careful planning process, 
however, will likely produce projects that are more effective 
and sustainable in the longer-term . In addition, because the 
issues presented in this Note have the potential to critically 
affect the livelihoods of the vulnerable people most affected 
by these programs, it is essential to properly consider all 
REDD program impacts prior to implementation .

B. What If a Post-Kyoto Climate Change Accord Is 
Not Reached?

The importance of the issues this Note addresses and the 
anticipated participation of many states in the international 
community strongly suggests that an integrated and public 
planning process should be a treaty requirement . In addi-
tion, the likelihood of concluding an international agreement 
on REDD is very good, given the increased momentum and 
funding commitment post-Copenhagen .179 

However, this planning process does not have to be 
included in a multi-lateral treaty to be beneficial to REDD 
program planners . It could be incorporated into climate 
change legislation by the United States or other countries 
that provide funding for REDD projects . It could also be 

177 . Emil Salim, Striking a Better Balance: The World Bank Group 
and Extractive Industries: The Final Report of the Extractive In-
dustries Review 65 (2003), available at http://irispublic .worldbank .
org/85257559006C22E9/All+Documents/85257559006C22E985256FF60
06843AB/$File/volume1english .pdf .

178 . Sayer et al ., supra note 71, at 11–12 (“External players need to be careful not 
to further exacerbate tensions with well-intentioned interventions that try to 
find quick fix resolutions to age old problems . Optimal solutions will be com-
plex and tailored to local conditions, and they will require strong institutional 
capacity to enforce agreements . In many forest frontier areas none of these 
preconditions are met .”) .

179 . See Ganley, supra note 17 .
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adopted in a U .N . Declaration . Given that many compa-
nies voluntarily have their projects certified and understand 
the public relations risks involved in implementing a poorly 
planned project, it is likely that this planning process will be 
implemented on a voluntary basis in an increasing number 
of REDD projects .

Conclusion

REDD is designed to address the environmentally harmful 
activities of deforestation and forest degradation by creating 
financial value in carbon stored in trees and forests in devel-
oping countries . Financing would flow primarily to develop-
ing countries from developed countries, which could then 
apply the resulting GHG emissions reductions toward their 
own reduced emissions goals under an international climate 
change agreement .

REDD’s climate goals are necessarily interconnected 
with land tenure, governance, and human rights concerns 
for indigenous peoples . If REDD programs are to succeed in 
sustainably reducing GHG emissions, they must provide for 
an integrated approach that considers the impacts of REDD 
projects on those people closest to the land . “These groups 
hold the long-term solution to reversing the deforestation 
and degradation trend, and history has shown that with ade-
quate financial support, alternate livelihoods, and monitor-
ing, these stakeholders will steward the forest in an effective 
and efficient manner .”180

The most effective and politically feasible approach to the 
challenges of REDD is to incorporate a procedural require-
ment into the planning stages of all proposed REDD pro-
grams . The REDD Program Plan would ensure adequate 
and holistic consideration of the impacts of each REDD 
program prior to implementation . This would ensure that all 
foreseeable effects on the local communities affected by the 
program receive adequate consideration and enable REDD 
programs to move forward in environmentally effective and 
sustainable ways .

180 . Schneider et al ., supra note 11, at 15 .




