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n March 31, 2010, President Barack Obama
announced an offshore drilling plan that would
open up the Atlantic coast, the eastern Gulf of Mexico (“the Gulf”), and the Arctic coast of Alaska to oil and
gas drilling.1 Less than one month later, British Petroleum’s
(“BP”) Deepwater Horizon drilling platform exploded over
the Macondo well in the Gulf of Mexico, killing eleven rig
workers and causing nearly five million barrels of oil to be
released into the Gulf.2
The disaster captivated the public for weeks as oil continued to gush into the Gulf.3 Some members of the press
speculated that this might put the President’s expansion of
offshore drilling on hold.4 Yet, even as the disaster continued,
administration officials continued to emphasize their views
that additional offshore drilling was necessary to reduce the
United States’ dependence on foreign energy resources.5 The
* G. Alexander Robertson received his J.D. from the George Washington
University Law School in 2013 and graduated from Dartmouth
College in 2008 with an A.B. in Environmental Studies. He will be
the law clerk for the trial judges of Franklin and Grand Isle Counties
in Vermont for 2013–14.

1.
2.

3.
4.
5.

John M. Broder, Obama to Open Offshore Areas to Drilling for the First Time,
N.Y. Times, Mar. 31, 2010, at A1, A14, available at http://www.nytimes.
com/2010/03/31/science/earth/31energy.html.
U.S. Dep’t of the Interior, Bureau of Ocean Energy Mgmt., Regulation and Enforcement, Report Regarding the Causes of the April 20,
2010 Macondo Well Blowout 1 (Sept. 14, 2011), available at http://www.
bsee.gov/BSEE-Newsroom/Publications-Library/Joint-Investigation-TeamReport.aspx [hereinafter U.S. Dep’t of the Interior, Report Regarding
Macondo Well Blowout ].
See Tim Dickinson, The Spill, The Scandal, and the President, Rolling Stone
(June 8, 2010), http://www.rollingstone.com/politics/news/the-spill-the-scandal-and-the-president-20100608 (describing events in wake of the spill).
Kristi Keck, Could Oil Sap Appetite for Obama’s Offshore Drilling Plans?,
CNN (May 3, 2010), http://articles.cnn.com/2010-05-03/politics/obama.oil.
strategy_1_drilling-moratorium-oil-spill-energy-resources?_s=PM:POLITICS.
See id. Despite these statements, the administration did scrap its plans for allowing drilling off the Atlantic coast. Olga Belogolova, Interior Plan Includes More
Gulf, Alaska Leases, Nat’l J. (Nov. 8, 2011), http://www.nationaljournal.com/
domesticpolicy/interior-plan-includes-more-gulf-alaska-leases-20111108.
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administration lifted the deepwater drilling moratorium
imposed after Deepwater Horizon by October, one month
earlier than planned.6
Just as the Deepwater Horizon spill seemed to have little
effect on the administration’s overall offshore drilling policy,
the spill also did not deter the Obama administration from
expanding another potentially dangerous form of drilling:
offshore drilling in the Arctic. On August 4, 2011, less than
one and a half years after the Deepwater Horizon disaster, the
Department of Interior’s Bureau of Ocean Energy Management, Regulation and Enforcement (“BOEMRE”)7 conditionally approved Shell Offshore Inc.’s (“Shell”) plan to drill
four exploratory wells in the Beaufort Sea off the Arctic coast
of Alaska in the summer of 2012.8 Its successor agency, the
Bureau of Ocean Energy Management (“BOEM”), approved
Shell’s similar exploration plans for the neighboring Chukchi Sea on December 16, 2011.9 The Bureau of Safety and
Environmental Enforcement (“BSEE”) approved the oil spill
response plans of both drilling operations, and each of the
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Ben Geman, Ban on Deepwater Drilling Lifted, E2 Wire: The Hill’s Energy
& Environment Blog (Oct. 12, 2010), http://thehill.com/blogs/e2-wire/
e2-wire/123839-white-house-lifts-deepwater-drilling-freeze.
BOEMRE was the temporary successor to the former Minerals Management
Service (“MMS”), and it is now split into the Bureau of Ocean Energy Management (“BOEM”), tasked with environmental and economic planning of
offshore energy activities, and the Bureau of Safety and Environmental Enforcement (“BSEE”), tasked with enforcement of safety and environmental
regulation of offshore energy activities. The Reorganization of the Former MMS,
Bureau of Ocean Energy Mgmt., http://www.boem.gov/About.BOEM/Reorganization/Reorganization.aspx (last visited May 19, 2013).
Bureau of Ocean Energy Mgmt., Regulation and Enforcement, BOEMRE Issues Conditional Approval for Shell Exploration Plan for
Beaufort Sea (Aug. 4, 2011), available at http://www.boem.gov/BOEMNewsroom/Press-Releases/2011/Press_Release_Catalog_2011.aspx .
Bureau of Ocean Energy Mgmt., BOEM Issues Conditional Approval
for Shell 2012 Chukchi Sea Exploration Plan (Dec. 16, 2011), available
at http://boem.gov/BOEM-Newsroom/Press-Releases/2011/press12162011.
aspx.
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exploration plans survived judicial review after environmental groups sued BOEM to challenge them.10
Ultimately, Shell was unable to proceed with any drilling in the summer of 2012 because its oil spill containment
system, which was required by BOEM, was crushed in a
test in Seattle.11 The company will hold off on Arctic drilling through 2013 as well, but it is “committed to drill there
again in the future.”12 In addition, the administration has
scheduled new lease sales for the Beaufort and Chukchi Seas
in its five-year offshore drilling plan for 2012–2017.13
Environmentalists have expressed dismay that the President would allow offshore drilling off the Arctic coast of
Alaska.14 Although Shell will not be drilling deepwater wells
like BP’s Deepwater Horizon rig,15 offshore conditions in the
Arctic make drilling there a risky proposition nonetheless.16
Efforts to cap a blowout and clean up the resulting spill could
only continue for a few months before the nearly year-round
ice returned.17 Arctic conditions complicate the mechanical
recovery of oil,18 and microbes that eat spilled oil in other climates are less prevalent in freezing waters.19 With the nearest
Coast Guard station located at least 1,000 miles away, few
public or private resources would be nearby to assist Shell
should the well slip from their control.20
Proponents of expanded offshore drilling often respond
by pointing out21 that more domestic drilling reduces oil
10. See Native Vill. of Point Hope v. Salazar, 680 F.3d 1123, 1124 (9th Cir. 2012)
(upholding BOEM approval of Beaufort exploration plan ); Native Vill. of
Point Hope v. Salazar, 378 Fed. Appx. 747, 748 (9th Cir. May 25, 2012)
(similarly upholding approval of Chukchi exploration plan).
11. John Ryan, Sea Trial Leaves Shell’s Arctic Oil-Spill Gear “Crushed Like a Beer
Can,” KUOW.org (Nov. 30, 2012), http://www.kuow.org/post/sea-trialleaves-shells-arctic-oil-spill-gear-crushed-beer-can; see also Royal Dutch Shell
Alaska Drilling Update, Royal Dutch Shell (Sept. 17, 2012), http://www.
shell.com/global/aboutshell/media/news-and-media-releases/2012/alaskadrilling-update-17092012.html.
12. Shell Announces Pause in Alaska Drilling Programme, Royal Dutch Shell
(Feb. 28, 2013), http://www.shell.com/global/aboutshell/media/news-andmedia-releases/2013/shell-announces-pause-in-alaska-drilling-programme.
html.
13. U.S. Dep’t of the Interior, Interior Finalizes Plan to Make All Highest-Resource Areas in the U.S. Offshore Available for Oil and Gas
Leasing (June 28, 2012), available at http://www.doi.gov/news/pressreleases/
Interior-Finalizes-Plan-to-Make-All-Highest-Resource-Areas-in-the-US-Offshore-Available-for-Oil-and-Gas-Leasing.cfm.
14. See, e.g., Agency Continues to Rubber-Stamp Dangerous Offshore Drilling, Ctr.
for Biological Diversity (Aug. 4, 2011), http://www.biologicaldiversity.
org/news/press_releases/2011/arctic-drilling-08-04-2011.html (expressing reaction of broad coalition of environmental groups).
15. Meghan Gordon, U.S. Not Ready to Respond to Arctic Oil Spills: Coast Guard
Chief, Platts (July 27, 2010), http://www.platts.com/RSSFeedDetailedNews/
RSSFeed/Oil/6320097.
16. See Steven Mufson, Pondering Impact of Drilling off Remote Northwest Alaska,
Wash. Post (Aug. 16, 2011), http://www.washingtonpost.com/business/economy/pondering-impact-of-drilling-off-remote-northwest-alaska/2011/07/21/
gIQAvup6JJ_story.html.
17. See id.
18. See Dennis Takaheshi Kelso, Nat’l Comm’n on the BP Deepwater Horizon Oil Spill and Offshore Drilling: Written Testimony 4 (Sept.
22, 2010), available at http://act.oceanconservancy.org/site/DocServer/
Delete.100927_Dennis_Kelso_Nat_l_Oil_Spill_Comm_Written_Testimo.
pdf%20?docID=6421.
19. See Mufson, supra note 16.
20. Tim Dickinson, BP’s Next Disaster, Rolling Stone, July 8, 2010, at 64, available
at http://www.rollingstone.com/politics/news/bps-next-disaster-20100622.
21. See, e.g., Obama Calls for U.S. to Reduce Oil Imports, Defends Domestic Policy,
FOXNEWS (Mar. 30, 2012), http://www.foxnews.com/politics/2011/03/30/
obama-energy-security-strategy/.
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imports.22 The Obama administration, however, has already
implemented mileage requirements that raise the standard
for new cars and light trucks to 54.5 miles per gallon by
2025, almost double the current level.23 This standard alone
is projected to reduce oil consumption by an amount equivalent to one-quarter of current imports,24 significantly undercutting the energy independence argument for expanded
domestic drilling.25 The unique risks that the Arctic seas
present should foreclose drilling there,26 especially given the
more effective policies that are being implemented to reduce
foreign energy dependence.27
Offshore oil drilling in the Arctic is governed by the same
statutes and regulations that governs offshore drilling in
places like the Gulf of Mexico despite its unique risks.28 The
Outer Continental Shelf Lands Act (“OCSLA”)29 determines
the processes that a company must undergo to drill in the
outer continental shelf, from leasing to actual development,30
but it contains little in the way of environmental restrictions.31 However, the National Environmental Policy Act
(“NEPA”)32 requires some level of environmental review
process at each stage.33 This statute forces BOEM to analyze
the environmental impact of allowing a company to drill.34
Under NEPA, however, an agency can arrive at any policy
decision as long as it properly considers environmental factors in the review process.35
Environmental groups have utilized NEPA and OCSLA
to stymie plans to drill in the Arctic on three separate occasions.36 However, this Note will discuss several reasons why
it is likely that BOEM will be able to withstand future legal
challenges to Arctic offshore drilling under NEPA and
OCSLA.
Given the infeasibility of litigation against BOEM, the
current legal framework is insufficient to protect the Arctic
seas from a potential oil spill that could cause tremendous
ecological damage due to the extra difficulty of managing
22. See Elizabeth Shogren, Foreign Oil Imports Drop as U.S. Drilling Ramps
Up, NPR (Jan. 24, 2012), http://www.npr.org/2012/01/24/145719179/
foreign-oil-imports-drop-as-u-s-drilling-ramps-up.
23. Bill Vlasic, U.S. Sets Higher Fuel Efficiency Standards, N.Y. Times, Aug. 28,
2012, at B1, available at http://www.nytimes.com/2012/08/29/business/energy-environment/obama-unveils-tighter-fuel-efficiency-standards.html.
24. Neela Banerjee, U.S. Proposes Standards to Double Average Gas Mileage by
2025, L.A. Times, Nov. 17, 2011, at B2, available at http://articles.latimes.
com/2011/nov/17/business/la-fi-fuel-economy-20111117.
25. See Shogren, supra note 22.
26. See Rocky Kistner, In the Icy North, Risk of an Arctic Oil Disaster Looms, HuffingtonPost (Aug. 21, 2012), www.huffingtonpost.com/rocky-kistner/in-theicy-north-risk-of_b_1818765.html?view=print&comm_ref=false.
27. See, e.g., Vlasic, supra note 23 (describing effect of raising fuel mileage
standards).
28. See, e.g., Outer Continental Shelf Lands Act, 43 U.S.C. §§ 1331–1356 (2006).
29. Id.
30. See Native Vill. of Point Hope v. Salazar, 730 F. Supp. 2d 1009, 1013 (D.
Alaska 2010).
31. See infra Section II–III.A.
32. National Environmental Policy Act of 1969, 42 U.S.C. § 4332 (2006).
33. See Native Vill. of Point Hope, 730 F. Supp. 2d at 1015 (needs explanatory
parenthetical).
34. See id.
35. See Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989).
36. See, e.g., Ctr. for Biological Diversity v. U.S. Dep’t of the Interior, 563 F.3d
466 (D.C. Cir. 2009); Alaska Wilderness League v. Kempthorne, 548 F.3d 815
(9th Cir. 2008); Native Vill. of Point Hope, 730 F. Supp. 2d 1009.
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a spill in Arctic conditions.37 Therefore, Congress should
amend OCSLA to forbid offshore oil drilling in the Chukchi and Beaufort Seas.38 In the alternative, it should amend
OCSLA and the Oil Pollution Act as applied to those waters
(1) to require BSEE to find that a company has extra oil spill
response capacity in place commensurate with the elevated
risk, and (2) to restrict the time period in which drilling can
occur in order to allow time for oil spill response before ice
cover returns. These alternatives might not prevent drilling
in the Arctic, but they would avoid the most dangerous risks
of oil spills and provide environmental groups with greater
ability to subject these projects to judicial oversight.39
This Note begins with Section I, describing in depth the
Arctic marine ecosystem put at risk by Arctic drilling, and
the significant challenges that the Arctic poses in terms of
drilling and cleaning up any potential oil spill. Section II will
analyze the current legal framework that applies to offshore
oil drilling in the Arctic and explain why it does not sufficiently protect against oil-spill risks. Section III will argue
for an outright ban on offshore drilling in the Chukchi and
Beaufort Seas considering its unique risks and the weaknesses of the current legal framework. As an alternative, Section IV will suggest modifications to OCSLA that could be
applied especially to the Arctic seas to require extra precautions should drilling go forward.

I.

Unique Dangers for a Unique and
Remote Ecosystem

A.

Geography and Ecosystem of Beaufort and
Chukchi Seas

The Chukchi and Beaufort Seas are two portions of the Arctic Ocean that hug the north coast of Alaska.40 The Chukchi
Sea lies between the northwest coast of Alaska and Siberia.41
The Beaufort Sea is adjacent to the Chukchi Sea to the east,
running from Barrow, Alaska to the Arctic coast of Canada.42 In addition to the unique safety challenges they present
to drilling,43 these remote areas merit special scrutiny with
respect to potential drilling because their ecosystems are
mostly untrammeled by industrial development44 and contain rich stocks of wildlife.45
Shell’s projects in the Chukchi and Beaufort Seas would
not be the first offshore wells in those areas,46 but they could
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.

See infra Section I.
See infra Section III.A.4.
See infra, Section IV.
See U.S. Dep’t of the Interior, The National Atlas, Reference Map of
Alaska (2004), available at http://nationalatlas.gov/printable/images/pdf/
reference/pagegen_ak.pdf.
See id.
See id.
Agency Continues to Rubber-Stamp Dangerous Offshore Drilling, Center for
Biological Diversity (Aug. 4, 2011), http://www.biologicaldiversity.org/
news/press_releases/2011/arctic-drilling-08-04-2011.html.
See infra notes 47–51 and accompanying text.
See infra notes 52–60 and accompanying text.
See Dep’t of Energy Nat’l Energy Tech. Lab., DOE/NETL-2007/1280,
Alaska North Slope Oil and Gas: A Promising Future or an Area in
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significantly expand offshore drilling in the region.47 On
average, there is just one oil well, active or inactive, per 630
square miles in the Beaufort Sea and per 12,900 square miles
in the Chukchi Sea.48 The outer continental shelf (“OCS”)
of Alaska produced about six million barrels of oil in 2010
from just one facility, as compared to the OCS of the Gulf
of Mexico, which produced more than five hundred sixty-six
million barrels.49 All in all, the Arctic seas remain undeveloped for the most part.50
These remote seas are full of unique marine wildlife that
would be negatively impacted by drilling and especially by
an oil spill.51 The marine mammal populations in the Arctic
seas are “among the most diverse in the World,”52 including
bowhead whale, gray whale, beluga whale, ribbon seal, ringed
seal, bearded seal, spotted seal, Pacific walrus, and polar
bear.53 The bowhead whale has been designated as endangered under the Endangered Species Act,54 and the polar bear
has been designated as threatened.55 Although it is not clear
how much physical damage is caused to marine mammals
by the underwater sound of drilling,56 studies suggest that
drilling sounds cause problematic changes in behavior and
migration patterns, which is unsurprising considering that
the animals live in areas “essentially pristine with limited
anthropogenic sound sources.”57 A great number of bird species, such as colonial and noncolonial seabirds, loons, ducks,
geese, and shorebirds, spend at least part of their year on the
coast of the Beaufort and Chukchi Seas.58 Birds are “highly
vulnerable to oil pollution,” in part because many of them
are present in the Arctic during the summer months when
drilling takes place.59

47.
48.
49.

50.
51.
52.

53.
54.
55.
56.

57.
58.
59.

Decline 2–53 (Apr. 2009), available at http://www.netl.doe.gov/technologies/oil-gas/publications/AEO/ANS_Potential.pdf.
See id. at 2–54.
Id.
See Bureau of Ocean Energy Mgmt., Federal Outer Continental Shelf
Oil & Gas Production (June 2012) (compiling data from Office of Natural
Resources Revenue, dated Apr. 10, 2012), available at http://www.bsee.gov/
BSEE-Newsroom/Offshore-Stats-and-Facts/OCS-Oil-and-Gas-Production.
aspx.
See Dep’t of Energy Nat’l Energy Tech. Lab., supra note 46 at 2–54.
Agency Continues to Rubber-Stamp Dangerous Offshore Drilling, Ctr. for Biological Diversity (Aug. 4, 2011), http://www.biologicaldiversity.org/news/
press_releases/2011/arctic-drilling-08-04-2011.html.
Anthony R. Degange and Lyman Thorsteinson, Ecological and Subsistence Context, in An Evaluation of the Science Needs to Inform Decisions on
Outer Continental Shelf Energy Development in the Chukchi and
Beaufort Seas (U.S. Geological Survey ed., 2011), at 52, available at http://
pubs.usgs.gov/circ/1370/pdf/circ1370.pdf.
See id. at 52–57.
Endangered Species Act of 1973, 16 U.S.C. § 1531–1543 (1973).
See Degange & Thorsteinson, supra note 52.
Compare Winter v. NRDC, 555 U.S. 7, 36–37, 52 (2008) (referring to admissions by the Navy and scientific studies suggesting a link between active sonar
and cetacean strandings), with Deborah R. Hutchinson & Richard C. Ferrero,
Marine Mammals and Anthropogenic Noise, in An Evaluation of the Science Needs to Inform Decisions on Outer Continental Shelf Energy
Development in the Chukchi and Beaufort Seas (U.S. Geological Survey
ed., 2011), at 191 (“Very few of the impacts from anthropogenic sound are
expected to include direct physical injuries to hearing (or other systems) of the
marine mammals.”), available at http://pubs.usgs.gov/circ/1370/pdf/circ1370.
pdf.
Id. at 191.
Id. at 59–66.
Id. at 13, 59.
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Unique Obstacles to Handling an Oil Spill in the
Arctic

The Deepwater Horizon disaster reminded the American
public that offshore drilling presents the risk of large spills that
harm ecosystems and human livelihoods.60 To some extent,
drilling in the Arctic is distinguishable from the deepwater
drilling in the Gulf that BP engaged in: Shell will be drilling at a depth of 120–140 feet below the water’s surface,61
whereas BP was drilling down approximately 5,000 feet.62 A
study found, however, that the risk of a blowout in offshore
drilling does not significantly change based on depth, and
that “most of the blowouts occurred in water depths of less
than 500 ft.”63 Thus, it follows that much of the difference
in risk among different types of drilling depends on the difficulty of handling a blowout, and the Arctic seas are a particularly difficult area for handling a blowout.64
The largest complication of drilling in the Arctic is sea
ice.65 These seas are covered in ice for eight months of the
year, leaving a window from roughly July to October for
drilling activities.66 This imposes temporal restrictions on
handling a blowout that could lead to a worst-case scenario
in which a well blows out near the end of drilling season and
the drilling company is unable to stop the flow prior to the
end of the season.67 A relief well is the ultimate means to seal
a blowout.68 Shell estimates that it would take twenty days to
drill a relief well in the Beaufort Sea if its drill ship remained
undamaged by the blowout and forty-three days if it were
damaged.69 Thus, a blowout occurring even a month before
the end of the drilling season might not be stopped before the
ice makes further activities in the Arctic seas impossible.70
In that case, the well would continue to expel oil into the
ocean during the eight months of ice cover.71 Marine scientist
60. U.S. Dep’t of the Interior, Report Regarding Macondo Well Blowout, supra note 2, at 1.
61. See Gordon, supra note 15.
62. U.S. Dep’t of the Interior, Report Regarding Macondo Well Blowout, supra note 2, at 13.
63. David Izon, E.P. Danenberger, & Melinda Mayes, Absence of Fatalities in
Blowouts Encouraging in MMS Study of OCS Incidents 1992–2006, Drilling
Contractor, July/Aug. 2007, at 86, available at http://drillingcontractor.org/
dcpi/dc-julyaug07/DC_July07_MMSBlowouts.pdf.
64. See Dickinson, supra note 20 (explaining difficulties arising from the remoteness of Arctic drilling sites).
65. Id.
66. Gary D. Clow et al., Climate Change Considerations, in An Evaluation of
the Science Needs to Inform Decisions on Outer Continental Shelf
Energy Development in the Chukchi and Beaufort Seas (U.S. Geological Survey ed., 2011), at 89, available at http://pubs.usgs.gov/circ/1370/pdf/
circ1370.pdf; see Steven Mufson, Proposed Oil Drilling off Alaska Coast Prompts
Studies of Environmental Impact, Wash. Post (Aug. 22, 2011), http://www.
washingtonpost.com/business/economy/proposed-oil-drilling-off-alaskacoast-prompts-studies-of-environmental-impact/2011/08/02/gIQAO6vsWJ_
story.html [hereinafter Mufson, Proposed Oil Drilling].
67. Dickinson, supra note 20.
68. Shell Offshore Inc., Revised Outer Continental Shelf Lease Exploration Plan:
Camden Bay, Beaufort Sea, Alaska, Bureau of Energy Mgmt., 9–4 (May
2011), http://www.boem.gov/uploadedFiles/BOEM/Oil_and_Gas_Energy_
Program/Plans/Regional_Plans/Alaska_Exploration_Plans/2012_Shell_Beaufort_EP/Shell%202012%20Camden%20Bay%20Exploration%20Plan%20
Public%20Copy.pdf.
69. Id. at 2–6.
70. See Dickinson, supra note 20.
71. Id.
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Rick Steiner has raised the specter of a “circumpolar event”
in which spilled oil migrates under the ice to Canada, Russia,
and possibly even Norway and Greenland.72 Shell estimates
that the worst-case scenario resulting from drilling in the
Beaufort Sea is a spill of 480,000 barrels of oil, but that figure
relies on the blowout lasting for only thirty days.73 Assuming
that same rate of 9,468 barrels spilling per day from Shell’s
Beaufort wells,74 an eight-month spill would amount to a
spill of over 2,300,000 barrels.75 Thus, the worst-case scenario would be on the same order of magnitude as the Deepwater Horizon spill, which totaled 4,900,000 barrels of oil.76
A more likely yet still troubling scenario would be a blowout that was contained before the end of the drilling season, but so close to the end that little time would remain
for cleanup efforts.77 The ice cover would prevent Shell and
supporting entities from recovering oil with booms or skimming and burning the spilled oil, and it would significantly
inhibit the deployment of dispersants.78 According to the
Federal Interagency Solutions Group, BP and the federal
government accounted for sixteen percent of the spilled oil in
the Gulf using chemical dispersants, and cleanup efforts are
typically able to physically recover fifteen percent of oil after
an oil spill.79 Cleanup efforts are much more difficult in the
Arctic,80 and the lost time would also increase the amount of
oil that remains to contaminate the area.
Biological and oceanographic characteristics of the Arctic
seas would exacerbate the time constraints in dealing with
a potential oil spill.81 Scientists believe that microbial life
forms play some role in removing spilled oil from the ocean
by biodegrading it.82 The Coast Guard and independent scientists like Steiner have expressed concern that cold waters
of the Arctic do not support the type of microbes that biodegrade oil.83 The Coast Guard is also concerned that dispersants will not function properly in cold water.84 Finally,
ice remains in the water during the drilling season.85 A series
of trials in the Beaufort Sea in 2000 demonstrated that ice
“significantly reduces oil recovery efficiency” using mechanical equipment, especially near the end of the season.86 Consequently, a higher percentage of the oil would remain after
72.
73.
74.
75.
76.
77.

78.
79.
80.
81.
82.
83.
84.
85.
86.

Id.
Shell Offshore Inc., supra note 68, at 8–2.
Id. at 8–3.
Figure arrived at by multiplying spill rate by 365 and 2/3 to arrive at total oil
spilled over eight months.
Jonathan L. Ramseur, Cong. Research Serv. R41531, Deepwater Horizon Spill: The Fate of the Oil 1 (Dec. 16, 2010), available at http://www.
fas.org/sgp/crs/misc/R41531.pdf.
See Leslie Holland-Bartels & Jonathan J. Kolak, Oil-Spill Risk, Response, and
Impact, in An Evaluation of the Science Needs to Inform Decisions on
Outer Continental Shelf Energy Development in the Chukchi and
Beaufort Seas 109, 130–39 (U.S. Geological Survey ed., 2011), available at
http://pubs.usgs.gov/circ/1370/pdf/circ1370.pdf.
See id.
Ramseur, supra note 76, at 8.
See supra notes 64–76 and accompanying text.
See infra, notes 82–87 and accompanying text.
Ramseur, supra note 76, at 15–16.
See Mufson, supra note 16; see also Dickinson, supra note 20.
See Mufson, supra note 16; see also Kelso, supra note 18, at 5.
Kelso, supra note 18, at 3.
Id. at 4.
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remediation efforts to damage the Arctic’s marine life and its
habitat, even assuming an aggressive spill response.87
The remoteness of the location would be a massive obstacle to cleanup efforts.88 The nearest Coast Guard station is
1,000 miles away to the west.89 The nearest cache of oil spill
containment booms is thousands of miles away in Seattle.90
Shell’s exploration plan for the Beaufort Sea promises to have
two oil spill response barges, a vessel of opportunity skimming system (VOSS), and a tanker 24 hours away capable of
holding 513,000 barrels of spilled oil.91 However, attempts to
clean up large spills often rely on government assistance and
other companies’ resources.92 Coast Guard Admiral Robert
Papp testified to Congress that, as opposed to the Gulf of
Mexico where the government had plenty of resources, “if
this were to happen off the North Slope of Alaska, we’d have
nothing.”93 Papp pointed out that the federal government
employed thousands of fishermen for skimming operations.94
The government and BP utilized more than fifty thousand
people in their cleanup operation.95 Shell’s handful of ships
and barges would have very little support in comparison,96
and would be handicapped in moving resources to the site by
the sparse and distant roads, airports, and ports.97
Shell has argued that it has taken sufficient precautions to
mitigate the extra risk of operating in the Arctic.98 It touts
the fact that its well will contain two blind-shear rams to seal
the well in the event of a blowout rather than the customary
single ram.99 Furthermore, it has promised to BOEM that it
will build, and have on site, some sort of well-capping device
in order to stop the flow of oil relatively quickly in the event
of a blowout, much like the one that eventually sealed the
Macondo well in the Gulf.100 BOEMRE and BOEM will
require Shell to have this device ready prior to drilling and to
show that the cap is designed for the worst-case blowout.101
However, even if the capping mechanism works, it is unclear
how long it would take for Shell to put it in place.102 Thus
87. Id. at 1; see Dickinson, supra note 20; Chuck Clusen, Why the Obama Administration Should Cancel the Shell Exploration Work This Summer, NRDC
Switchboard (May 26, 2010), http://switchboard.nrdc.org/blogs/cclusen/
why_the_obama_administration_s.html [hereinafter Clusen, Why the Obama
Administration Should Cancel].
88. See Kelso, supra note 18, at 7–8; Dickinson, supra note 20.
89. Mufson, supra note 16; Kelso, supra note 18, at 8.
90. Dickinson, supra note 20; Clusen, Why the Obama Administration Should Cancel, supra note 87.
91. Shell Offshore, Inc., supra note 68, at 8–1, 8–3.
92. See Gordon, supra note 15.
93. Id.
94. Id.
95. The Shores of Recovery, The Economist (Apr. 20, 2011), http://www.economist.com/node/18587367.
96. See Clusen, supra note 87.
97. Clusen, supra note 87; Kelso, supra note 18, at 7–8.
98. See Mufson, supra note 16.
99. Id.
100. See Shell Offshore Inc., supra, note 68, at 9–4; Mufson, supra note 16.
101. BOEMRE Letter of Conditional Approval to Shell Offshore, Inc. for the Camden Bay, Beaufort Sea, Exploration Plan, Bureau of Ocean Energy Mgmt.,
Regulation and Enforcement 3 (Aug. 4, 2011), http://www.boem.gov/uploadedFiles/BOEM/Oil_and_Gas_Energy_Program/Plans/Regional_Plans/
Alaska_Exploration_Plans/2012_Shell_Beaufort_EP/2011_0804_soi.pdf
[hereinafter BOEM, Letter of Conditional Approval to Shell].
102. See Shell Offshore Inc., supra note 68, at 9–4 (failing to indicate the speed with
which Shell could attach a capping stack in the event of a blowout and the
likelihood of successful capping).
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far, Shell has provided little to substantiate its claim that it
could seal a blowout in less time than it would take to drill
a relief well.103
Drilling in the Arctic is a risky proposition in comparison
to drilling in other parts of the world.104 A blowout of any
severity, even if it were contained relatively quickly, would
be difficult to remediate due to seasonal ice cover, cold water,
and the remoteness of the Beaufort and Chukchi seas.105 The
legal framework for offshore drilling in the Arctic should
take into account these particular problems and dangers.

II.

Legal Framework for Offshore Drilling:
The Outer Continental Shelf Lands and
the National Environmental Policy Acts

Offshore drilling is governed by the same statutory law
regardless of where it occurs in federal waters.106 The Outer
Continental Shelf Lands Act (“OCSLA”) governs both the
process through which oil companies must go in order to
drill in federal waters and the standards by which BOEM
can allow offshore drilling.107 Several other environmental
statutes apply as well,108 but the one that is most determinative of whether a lease sale or drilling activity goes forward
is NEPA.109 This Section will summarize the legal framework that these two statutes create for offshore drilling in the
United States.

A.

The Outer Continental Shelf Lands Act

OCSLA’s stated purpose is to facilitate “expeditious and
orderly development, subject to environmental safeguards, in
a manner which is consistent with the maintenance of competition and other national needs.”110 Although Congress
should be lauded for injecting environmental concerns into
OCSLA, the phrasing of this purpose suggests that environmental concerns are subordinate to resource development;
and the structure of the act supports that proposition.111
The OCSLA process involves four steps: a five-year lease
plan, lease sale, exploration, development, and production.112
The Secretary of the Interior is required to formulate a plan
designating areas for leasing every five years and review that
plan every year.113 The Secretary must consider eight factors
103. See id. (“It is anticipated that surface intervention efforts will successfully stop
the flow from a blowout in less time than is required to drill a relief well.”).
104. See, e.g., Gordon, supra note 15; Dickinson, supra note 20, at 62 (discussing
different difficulties unique to drilling in the Arctic).
105. See, e.g., Mufson, Proposed Oil Drilling, supra note 66; Dickinson, supra note
20, at 62, 64.
106. See generally 43 U.S.C. §§ 1331 et seq. (2006).
107. See 43 U.S.C. § 1331(b) (explaining the applicability of the provisions to the
Secretary of the Interior).
108. See BOEM, Letter of Conditional Approval to Shell, supra note 101, at 1 (referring to requirements under the Clean Air Act, Endangered Species Act, and
Marine Mammal Protection Act).
109. See 42 U.S.C. § 4332 (2006).
110. 43 U.S.C. § 1332(3) (2006).
111. See id.
112. Native Vill. of Point Hope v. Salazar, 730 F. Supp. 2d 1009, 1013 (D. Alaska
2010).
113. 43 U.S.C. § 1344(a), (e).
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in making this plan, including energy markets, the environment, the wishes of states, and oil and gas drilling interests,
but the Secretary is not compelled to lease any lands and
is free to designate areas “as he determines will best meet
national energy needs.”114 Courts have made clear that the
Secretary must actually consider each factor before exercising
this discretion.115
OCSLA authorizes the Secretary to promulgate regulations that are “necessary and proper in order to provide
for the prevention of waste and conservation of the natural
resources of the outer Continental Shelf.”116 This rulemaking power extends broadly to cover “all operations conducted
under a lease issued or maintained under the provisions of
[the Act].”117 This provides the Department of the Interior
with a great deal of latitude in shaping the statutory process.118
The Secretary is empowered, but not required, to cancel
any lease or permit after it has been issued if it is determined
that “continued activity pursuant to such lease or permit
would probably cause serious harm or damage to life . . . or
to the marine, coastal, or human environment.”119 The ability to order a halt to drilling activities is a significant power,
but it is limited to situations in which damage is highly
probable.120 Under most circumstances, drilling would not
fall under this power because a blowout is a “low-probability,
high-impact risk” event, meaning that the chance of a major
blowout at a single well might be low, but the activity presents high risk nonetheless because of the high magnitude of
potential harm.121 One district judge has supported this view
of OCSLA’s cancellation power, opining that “once a lease
has been granted, revocation is unlikely.”122
At the lease sale, BOEM may put conditions on leases.123
The statute states that a lease should contain “such rental
and other provisions as the Secretary may prescribe at the
time of offering the area for lease.”124 Consequently, BOEM
has promulgated regulations requiring it to “develop measures, including lease stipulations and conditions, to mitigate
adverse impacts on the environments.”125 For example, on
Shell’s Beaufort Sea leases the stipulations included bowhead
whale monitoring, avoiding interference with indigenous
subsistence activities, and having spill booms in place during
fuel transfers.126
At the exploratory drilling stage, the Secretary is required
to approve of any plan if it complies with lease stipulations as
well as statutory and regulatory requirements under OCSLA,

and the Secretary can modify a company’s plan to ensure
such compliance.127 The Secretary is only required to reject
an exploration plan if it would “probably cause serious harm
or damage to life.”128 The Department has used its rulemaking power to provide its regional supervisors with the power
to modify an exploration plan if the supervisor “finds that it
is inconsistent with the lease, the Act, the regulations prescribed under the Act, or other Federal laws.”129 An example
of the use of this power is BOEM requiring Shell to cease
drilling thirty-eight days before the end of the Arctic drilling
season on its Chukchi Sea lease, which is neither a statutory
nor a regulatory requirement, and does not seem to be among
the lease stipulations.130 Thus, this model of case-by-case
adjudication provides a great deal of discretion to BOEM in
shaping how oil companies proceed with drilling, but only
requires disapproval under rare circumstances.131
Once a company reaches the actual production and development stage, the statute does not compel approval of a
plan like at the exploration stage.132 Just like at the exploration stage, however, the Department must reject the plan if
it “would probably cause serious harm or damage.”133 The
Department must also reject the plan if the company “fails
to demonstrate that [it] can comply with the requirements
of this [Act] or other applicable Federal law.”134 The statute requires the Secretary to modify a production plan if
the Secretary determines that “the lessee has failed to make
adequate provision in such plan for safe operations on the
lease area or for protection of the human, marine, or coastal
environment.”135 BOEM regulations state that a plan will be
approved if “it complies with all applicable requirements,”136
suggesting that, despite the additional language in this portion of the statute, this is basically the same type of adjudication as required for exploration plans.137
Decisions by BOEM made with respect to five-year lease
programs and the adjudication of exploration and production plans are subject to citizen suits in the U.S. courts of
appeals.138 The Secretary’s findings are deemed conclusive
if “supported by substantial evidence on the record considered as a whole.”139 Outside of five-year programs and drilling plans, the U.S. district courts have jurisdiction over any
challenge or dispute over BOEM action under OCSLA.140
Another law, technically outside of OCSLA but essentially an extension of it, also governs offshore oil drilling. The
Oil Pollution Act of 1990141 requires companies to submit

114. 43 U.S.C. § 1344(a).
115. See Ctr. for Biological Diversity v. U.S. Dep’t of the Interior, 563 F.3d 466,
488 (D.C. Cir. 2009).
116. 43 U.S.C. § 1334(a).
117. Id.
118. See, e.g., Gulf Oil Corp. v. Morton, 493 F.2d 141, 145 (9th Cir. 1973) (discussing Secretary’s broad discretion to suspend all activities for multiple leases
to conserve any natural resource on the OCS, not just oil and gas resources).
119. 43 U.S.C. § 1334(a)(2)(A)(i).
120. See id.
121. Jamison E. Colburn, Necessarily Unpredictable? Oil Spill Risks Beyond the Horizon, 30 Miss. C. L. Rev. 307, 313–16 (2011).
122. N. Slope Borough v. Andrus, 486 F. Supp. 326, 330 (D.D.C. 1979).
123. 43 U.S.C. § 1337(b)(6).
124. Id.
125. 30 C.F.R. § 556.29.
126. See BOEM, Letter of Conditional Approval to Shell, supra note 101, at 1–3.

127. 43 U.S.C. § 1340(c).
128. 43 U.S.C. §1351(h)(1)(D).
129. 30 C.F.R. § 550.233(b)(2).
130. BOEM, Letter of Conditional Approval to Shell, supra note 101, at 1.
131. See id.; see also 30 C.F.R. § 550.233(b)(2).
132. 43 U.S.C. § 1351(h)(1)(D).
133. 43 U.S.C. § 1351(h)(1)(D).
134. 43 U.S.C. § 1351(h)(1)(A).
135. 43 U.S.C. § 1351(h)(1).
136. 30 C.F.R. § 550.270(b)(1).
137. C.f. supra notes 129–30 and accompanying text.
138. 43 U.S.C. § 1349(c).
139. 43 U.S.C. § 1349(c)(6).
140. See 43 U.S.C. § 1349(b); see also, e.g., Native Vill. of Point Hope v. Salazar, 730
F. Supp. 2d 1009, 1012 (D. Alaska 2010).
141. See Oil Pollution Act of 1990, 33 U.S.C. § 1321 (2006); Edwardsen v. U.S.
Dep’t of the Interior, 268 F.3d 781, 783 (9th Cir. 2001).
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oil spill response plans to BSEE.142 The plan must outline
steps to handle a worst-case spill “to the maximum extent
practicable.”143 The Department of the Interior has interpreted this standard to mean “within the limitations of
available technology, as well as the physical limitations of
personnel.”144 Third parties, such as environmental groups,
may challenge these plans, but they must do so in district
court,145 and thus separately from OCSLA challenges to
exploration and development plans.146

B.

The National Environmental Policy Act

NEPA is the other primary statute governing offshore oil
drilling.147 NEPA is an environmental review statute that
seeks “to force agencies to factor environmental considerations into their decisionmaking processes . . . and to disclose
their findings to Congress and the public.”148 It requires that
federal agencies undertake an environmental review process
for every “major Federal action significantly affecting the
quality of the human environment.”149 The agency conducting the review must analyze “the environmental impact of
the proposed action . . . any adverse environmental effects
which cannot be avoided . . . alternatives to the proposed
action . . . long-term productivity, and . . . any irreversible
and irretrievable commitments of resources.”150 The issues
that arise with the statute center on what actions require such
a review and what review is necessary to satisfy NEPA.151
When an agency has to decide whether their action
amounts to a “major Federal action” that necessitates an
Environmental Impact Statement (“EIS”), it performs an
Environmental Assessment (“EA”).152 An EA is a concise document gathering “sufficient evidence” with which the agency
evaluates the environmental effects of the action.153 It results
in either a decision to create an EIS or a “finding of no significant impact” (“FONSI”).154 NEPA regulations list a number
of factors speaking to how significant an action is in terms of
“both context and intensity.”155 The Ninth Circuit, which has
jurisdiction over Arctic drilling, will reject a FONSI if there
are “substantial questions” suggesting the action may have a
significant impact.156
In the offshore-drilling context under OCSLA, each step
of the process is considered an action that requires an EA for
142. See 33 U.S.C. § 1321(c)(3)(B); 30 C.F.R. 254.1(a).
143. 33 U.S.C. § 1321(j)(5)(A)(i).
144. 30 C.F.R. § 254.6 (2012).
145. Edwardsen, 268 F.3d at 790–91 (9th Cir. 2001); 33 U.S.C. § 1321(n).
146. Edwardsen, 268 F.3d at 791 (citing City of Rochester v. Bond, 603 F.2d 927,
935 (D.C. Cir. 1979)).
147. Sandra Zellmer, Joel A. Mintz, & Robert Glicksman, Throwing Precaution to
the Wind: NEPA and the Deepwater Horizon Blowout, Geo. Wash. J. Energy &
Envtl. L. 62, 62–63 (Summer 2011).
148. Id. at 63.
149. 42 U.S.C. § 4332(2)(C) (2006).
150. Id.
151. See 42 U.S.C. § 4332(1).
152. 40 C.F.R. § 1501.4(b) (2012).
153. 40 C.F.R. § 1508.9(a).
154. 40 C.F.R. § 1508.9(a)(1); see 40 C.F.R. § 1508.13 (defining FONSI).
155. 40 C.F.R. § 1508.27.
156. Alaska Wilderness League v. Kempthorne, 548 F.3d 815, 824–25 (9th Cir.
2008).
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NEPA purposes.157 In a multistage process such as offshore
drilling under OCSLA, which progresses from “broader”
scales of action at the national or regional level down to “sitespecific” actions, agencies often utilize a process known as
“tiering.”158 In tiering, an agency “incorporat[es] by reference
the general discussions” from previous broader scale actions
and then “concentrat[es] solely on the issues specific to the
statement subsequently prepared.”159 For its approval of
Shell’s exploratory drilling in both the Beaufort and Chukchi
Seas, BOEM has avoided extensive analysis by tiering to, or
referring to, an EIS at an earlier stage in the process.160
Once it is determined that an EIS must be written, NEPA
regulations outline what the EIS must contain.161 It must
analyze all “reasonable alternatives,” including those outside of the jurisdiction of the agency,162 and it must look at
direct and indirect effects of the desired action and the alternatives.163 Beyond simply analyzing effects, it must take the
full range of statutory factors into account, interpreted by
regulations to include “depletable resource requirements,”
“energy requirements,” “cultural resources,” and “land use
plans, policies, and controls for the area concerned.”164 Furthermore, if there is incomplete information on an environmental effect that is “essential to a reasoned choice among
alternatives,” the agency must either obtain the information,
or state that the information is incomplete and explain why it
is too costly or impractical to obtain it.165 Although the more
extensive EIS is a greater burden for an agency than an EA,
it is important to note that even with an EIS, “NEPA itself
does not mandate particular results, but simply prescribes the
necessary process.”166
Some general standards apply to both EAs and EISs.167
NEPA regulations define environmental “effects” to include
both direct effects and indirect effects that are “reasonably
foreseeable.”168 The Supreme Court has described the test
for indirect effects as akin to the concept of proximate cause
in tort law: a “reasonably close causal relationship.”169 An
agency may analyze alternatives in terms of “mitigation,”
or actions taken to reduce the environmental impact of the
action,170 although it does not have to create a mitigation
157. Native Vill. of Point Hope v. Salazar, 730 F. Supp. 2d 1009, 1013 (D. Alaska
2010).
158. 40 C.F.R. § 1508.28.
159. Id.
160. Bureau of Ocean Energy Mgmt., Environmental Assessment: Shell Revised Chukchi Sea Exploration Plan 3 (2011), available at http://www.
boem.gov/uploadedFiles/2011_1214_FINAL_2012ChukchiSeaEA.PDF;
Bureau of Ocean Energy Management, Regulation and Enforcement,
Environmental Assessment: 2012 Revised Outer Continental Shelf
Lease Exploration Plan, Camden Bay, Beaufort Sea, Alaska 3 (2011),
available at http://boem.gov/uploadedFiles/BOEM/Oil_and_Gas_Energy_
Program/Plans/Regional_Plans/Alaska_Exploration_Plans/2012_Shell_Beaufort_EP/EA_Shell2012CamdenBay.pdf.
161. 40 C.F.R. § 1502 (2012).
162. 40 C.F.R. § 1502.14(c) .
163. 40 C.F.R. § 1502.16 .
164. 40 C.F.R. § 1502.16(c)–(g) .
165. 40 C.F.R. § 1502.22.
166. Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989).
167. See 40 C.F.R. § 1508.1.
168. 40 C.F.R. § 1508.8.
169. U.S. Dep’t of Transp. v. Public Citizen, 541 U.S. 752, 767 (2004).
170. 40 C.F.R. § 1508.20.
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plan or actually implement mitigation.171 Finally, courts are
wary of and often reject statements that are “perfunctory and
conclusory.”172
NEPA does not specify a route for judicial review of agency
compliance with its substantive provisions, but environmental organizations may challenge FONSIs and EISs under the
Administrative Procedure Act.173 Under this regime, courts
can only set aside agency NEPA decisions that are “arbitrary,
capricious, or otherwise not in accordance with law.”174 The
court cannot reverse an agency’s proper reliance on its own
experts in determining environmental effects, but also cannot approve the analysis “without carefully reviewing the
record” to determine that a “reasoned decision” was made.175

III. Too Much Risk and Insufficient Legal
Protection: The Case for a Regional
Offshore Drilling Ban for the Arctic Seas
Offshore drilling in the Arctic is an unacceptable proposition
because unique conditions there create the risk of a major
spill, even a Deepwater Horizon-like disaster.176 The risk of
a blowout is just as high as it is in other locations despite
the Arctic’s shallow waters.177 Furthermore, the Arctic environment causes major problems for handling a blowout.178
First, if a blowout occurs and it is not stopped prior the end
of the brief drilling season, it will continue to release oil for
approximately eight months until the site can be accessed
again.179 If the well is successfully capped or a relief well is
drilled before the end of the season, there may be little time
remaining to remove spilled oil from the ocean.180 Even with
more time for cleanup efforts, a significant percentage of oil
will remain to contaminate the ocean and coast because of
less microbial consumption of the oil, reduced dispersant
effectiveness, difficulties with mechanical oil removal mechanisms when ice is in the water, and the lack of infrastructure
to support cleanup efforts.181 The best policy would be to ban
offshore drilling in the Beaufort and Chukchi Seas because
of this elevated risk to an “essentially pristine” and diverse
ecosystem.182
This section will explain that a statutory regional ban for
the Beaufort and Chukchi Seas is necessary to keep offshore
drilling out of the Arctic because the current framework provided by OCSLA and NEPA is insufficient to accomplish
171. See Methow Valley Citizens Council, 490 U.S. at 357–59.
172. E.g., Ocean Advocates v. U.S. Army Corps of Eng’rs, 402 F.3d 846, 870 (9th
Cir. 2005).
173. See Balt. Gas & Elec. Co. v. Natural Res. Def. Council, 462 U.S. 87, 90 (1983)
(reviewing a FONSI under the Administrative Procedure Act’s arbitrary and
capricious standard).
174. See 5 U.S.C. § 706(2)(A).
175. Marsh v. Or. Nat. Res. Council, 490 U.S. 360, 378 (1989).
176. See supra notes 60–64 and accompanying text.
177. See Gordon, supra note 15 (discussing the Arctic Ocean’s shallow waters); Izon,
et al., supra note 63, at 86 (finding that blowouts are similarly likely at deep
and shallow depths).
178. See supra Part I.B.
179. See supra notes 65–72 and accompanying text.
180. See supra note 66 and accompanying text.
181. See supra 89–91 and accompanying text.
182. See supra notes 51–59 and accompanying text.
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this outcome. For each statute, this Note will analyze situations where agencies applied the framework to decisionmaking processes regarding drilling in the Arctic. These examples
will expose weaknesses in the framework. This Note will
also look at structural trends in the governance of offshore
drilling that demonstrate the clear necessity of congressional
intervention to eliminate executive branch discretion over
drilling in the Arctic.

A.

OCSLA: Inadequate Protection Against Offshore
Drilling in the Arctic

Courts have rejected BOEM plans in response to citizen suits
on OCSLA grounds on two recent occasions: Alaska Wilderness League v. Kempthorne in the Ninth Circuit in 2008,183
and Center for Biological Diversity v. U.S. Department of the
Interior in the D.C. Circuit in 2008.184 Environmentalists’
most recent case under OCSLA, Native Village of Point Hope
v. Salazar, was unsuccessful.185 This subsection will summarize and analyze these three cases with regard to their
application of OCSLA and will conclude by explaining why
OCSLA ultimately will not be an effective deterrent to drilling in the Arctic.

1.

Center for Biological Diversity v. U.S. Department
of the Interior

In Center for Biological Diversity, a coalition of environmental groups sued to challenge the Department of Interior’s
inclusion of lease sales off the Arctic coast of Alaska in its
five-year lease plan for 2007–2012,186 the first stage of the
drilling process under OCSLA.187 The plaintiffs alleged that
the Department’s drilling plan failed to meet OCSLA standards for planning for several reasons: most importantly
because it did not take climate change into consideration as
an environmental impact, and because it relied on an insufficient study in evaluating the “environmental sensitivity” of
the region.188 The court vacated the five-year plan on the narrow grounds of the Department’s failure to properly evaluate
environmental sensitivity of different geographic areas.189
The court rejected the attempt to require consideration
of the climate change impact of the consumption of oil
extracted from offshore areas.190 It focused on language in the
section listing the required factors to consider that refers to
the environmental impact of oil “exploration, development,
and production” and the absence of any language referring to
the impact of the consumption of fuel extracted.191 Although
technically oil production is necessary for oil consumption,
183. Alaska Wilderness League v. Kempthorne, 548 F.3d 815 (9th Cir. 2008).
184. Ctr. for Biological Diversity v. U.S. Dep’t of the Interior, 563 F.3d 466 (D.C.
Cir. 2008).
185. Native Vill. of Point Hope v. Salazar, 680 F.2d 1123, 1126 (9th Cir. 2012).
186. Ctr. for Biological Diversity, 563 F.3d at 471.
187. 43 U.S.C. § 1344 (2012).
188. Ctr. for Biological Diversity, 563 F.3d at 471–72.
189. Id. at 472.
190. Id. at 484.
191. Id. at 473.
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the language suggests that Congress confined the inquiry to
impact “localized areas in and around where the drilling and
extraction occurred.”192
Nonetheless, the groups succeeded on one claim.193 As
discussed in Section II, one of the factors that the Department must consider in creating a five-year plan is “relative
environmental sensitivity” of different offshore areas.194 The
Department attempted to comply by relying on a study
that compared how different areas’ shorelines could cope
with an oil spill.195 The court evaluated the Department’s
compliance on the lenient standard of whether it avoided
being “irrational.”196 Despite the leniency, the Department’s
inquiry was found to be irrational because it solely looked
at the effect on shorelines, not on offshore areas.197 OCSLA
requires the Department to compare environmental sensitivity of “different areas of the Outer Continental Shelf,” which
encompasses much more than just onshore coastline.198 The
court directed the Department to go back and compare different OCS areas beyond just the shoreline and then reconsider whether that analysis “warrants the exclusion of any
proposed area” and “re-assess the timing and location of the
Leasing Program.”199
In essence, the court vacated the five-year lease plan on
procedural grounds. If the Department had taken some kind
of reasonable look at the sensitivity of different areas to drilling, the plan would have met the requirements of OCSLA,
even though it still decided to open up the Beaufort and
Chukchi Seas to further lease sales. Although ensuring that
BOEM considers a wider range of factors in greater depth
may influence its decisionmaking, that outcome is unlikely
because BOEM seems rather intent on allowing drilling
based on its recent decisions.200 The court also made clear in
its treatment of the climate change claim that it will not read
the factors broadly.
Even if this decision made lease sales in the Arctic a significantly less viable prospect going forward, it has no impact on
existing leases. Shell is operating under leases that date back
several years.201 If it transitions into development on those
leases in the next few years, then there would be significant
levels of drilling off the Arctic coast of Alaska regardless of
future leasing decisions.202
192. Id. at 485.
193. See id. at 489
194. 43 U.S.C. § 1344(a)(2)(G).
195. Ctr. for Biological Diversity, 563 F.3d at 487.
196. Id. at 488 (quoting California v. Watt, 712 F.2d 584 (D.C. Cir. 1983)).
197. Id. at 488.
198. Id. at 489.
199. Id. (citing California v. Watt, 668 F.2d 1290 (D.C. Cir. 1981)).
200. See supra note 6–14 and accompanying text.
201. Shell Offshore, Inc., supra note 68, at 1–2; Shell Offshore, Inc., Revised
Outer Continental Shelf Lease Exploration Plan: Chukchi Sea, Alaska, at 1–3
(May 2011), available at http://www.boem.gov/uploadedFiles/BOEM/
Oil_and_Gas_Energy_Program/Plans/Regional_Plans/Alaska_Exploration_
Plans/2012_Shell_Chukchi_EP/CS-EP-Public.pdf [hereinafter Shell Offshore, Inc., Revised Outer Continental Shelf Lease Exploration Plan: Chukchi
Sea].
202. See, e.g., Shell Offshore, Inc., supra note 68, at 1–2 (describing four new possible drilling sites that could begin if transitioned into development); see, e.g.,
Shell Offshore, Inc., Revised Outer Continental Shelf Lease Exploration Plan:
Chukchi Sea, supra note 201 (describing six new possible drilling sites that
could begin if transitioned into development).
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Alaska Wilderness League v. Kempthorne

The Ninth Circuit decided Alaska Wilderness League in the
same year as Center for Biological Diversity.203 This suit was a
challenge to Shell’s Exploration Plan regarding four wells204
that Shell plans to drill in the Beaufort Sea.205 The environmental groups challenged the approval of Shell’s Exploration
Plan under OCSLA and NEPA .206
OCSLA typically leaves the requisite contents of exploration plans up to BOEM, but it does require that the plans
contain “the general location of each well to be drilled.”207 The
court compiled a number of Department regulations stating
that a satisfactory exploration plan must include the location
of each well.208 In this case, the Department approved Shell’s
plan for a three-year span without any information on where
Shell would be drilling in the latter two years.209 Not only
did this lack of information violate the Department’s own
regulations, but it also meant that important information
“critical to the agency’s ability to analyze the project’s environmental effects” was absent from the exploration plan.210
Again, as in Center for Biological Diversity, this decision
had nothing to do with the substantive result, but rather the
agency’s failure to properly follow required procedures.211
Instead of determining that the Department made an arbitrary decision based on the substance of the plan and problems with drilling in Arctic conditions, the court overturned
its action simply because it failed to acquire basic plan information from Shell.212

3.

Native Village of Point Hope v. Salazar (“Native
Village of Point Hope II”)

Environmentalists again sued to challenge Shell’s latest
exploration plan for the same area that Shell was sued for
in Alaska Wilderness League, again in the Ninth Circuit in
2012.213 This time, they eschewed NEPA claims, focusing
solely on OCSLA.214 Unlike most recent cases, they were
unsuccessful in getting the plan vacated.215
As in Alaska Wilderness League, the plaintiffs argued that
the exploration plan violated BOEM regulations for lacking
the appropriate content.216 First, they pointed out that the
exploration plan lacked a reference to an approved oil spill
203. Alaska Wilderness League v. Kempthorne, 548 F.3d 815, 815 (9th Cir. 2008),
vacated, 559 F.3d 916, dismissed, 571 F.3d 859.
204. Alaska Wilderness League, 548 F.3d at 818.
205. See Shell Offshore, Inc., supra note 68.
206. See Alaska Wilderness League, 548 F.3d at 834.
207. 43 U.S.C. § 1340(c)(3)(C).
208. See Alaska Wilderness League, 548 F.3d at 834–35.
209. See id.
210. Id. at 835.
211. See id. at 821.
212. See id. at 833–35.
213. Native Vill. of Point Hope v. Salazar, 680 F.2d 1123, 1126–29 (9th Cir. 2012).
214. Id. at 1128–29.
215. See id. at 1135; but see Alaska Wilderness League, 548 F.3d 815 (9th Cir. 2008)
(rejecting BOEM plans in response to a citizen suit on OCSLA grounds); Ctr.
for Biological Diversity v. U.S. Dep’t of the Interior, 563 F.3d 466 (D.C. Cir.
2008) (same).
216. See Native Vill. of Point Hope, 680 F.2d at 1130–32.
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response plan as BOEM regulations require.217 However, the
court found that this claim was moot because the BSEE had
subsequently approved the spill response plan.218 Second, the
plaintiffs argued that Shell’s description of its capping system was insufficiently detailed for a “new or unusual technology” under 30 C.F.R. § 550.213(d).219 Given that there
were several paragraphs of description, the court deferred to
BOEM’s interpretation of its own regulations because it was
not “plainly erroneous or inconsistent with the regulation,”
and found the description sufficient.220
This time, the environmental groups challenged the
approval itself as arbitrary.221 Shell had previously stated that
a capping system was not feasible, but now was using one
as a central component of its plan without explaining why
it changed its decision.222 The lack of explanation was not
relevant, though, because the government did not “adopt”
the company’s prior statements, so the government did not
need to explain Shell’s change of opinion.223 It was enough
to satisfy the “substantial evidence” standard of 43 U.S.C.
§ 1349(c)(6) that such capping systems had worked before,
especially considering that courts defer to agencies on technical issues.224 Furthermore, the judges questioned whether
an inconsistency in one part of a spill response system was
sufficient to remand the exploration plan considering that
OCSLA requires approving plans unless there would likely
be serious harm to the environment.225
The court in Native Village of Point Hope II also rejected
the argument that BOEM acted arbitrarily by approving a
plan in which the stated time for drilling a relief well was
significantly shorter than the time for drilling a production
well.226 It observed that Shell’s brief explanation of the difference in the plan was enough to constitute substantial evidence that the predicted time for drilling a relief well was
within reason, especially when deferring to BOEM’s technical judgment.227
Native Village of Point Hope II demonstrated that having a
plan approval overturned as arbitrary is difficult because the
government does not have to account for inconsistencies in
the company’s plan and because courts will defer to BOEM’s
technical judgment. Success for plaintiffs becomes even more
difficult when courts refuse to read regulations on plan contents expansively.

217. See id. at 1130–31.
218. Id. at 1131.
219. Id. at 1131–32.
220. Id. at 1132 (quoting Auer v. Robbins, 519 U.S. 452, 461 (1997)).
221. Id. at 1130.
222. Id. at 1133.
223. Id.
224. Id. at 1133–34 (citing Ctr. for Biological Diversity v. Kempthorne, 588 F.3d
701, 707 (9th Cir. 2009)).
225. See id. at 1133.
226. Id. at 1133–34.
227. Id.

4.

Summer 2013

OCSLA Is Not an Effective Obstacle to Drilling
in the Arctic

These cases demonstrate that OCSLA creates standards that
allow environmental groups to stop certain drilling decisions
through citizen suits. However, it would not be difficult
for BOEM to tweak its course of action to avoid having its
decisions overturned again by subsequent judicial review.228
OCSLA provides inadequate protection for the Arctic with
regard to the risk of a major spill because its substantive standards presume in favor of drilling and its process generally
arcs towards drilling once drilling is initially contemplated at
the planning stage.229
OCSLA’s standards are purely procedural at the start of
the drilling process.230 At the planning stage, BOEM must
only consider a list of factors with regard to where to allow
leasing.231 Center for Biological Diversity found that the government had failed to consider the “relative environmental
sensitivity” factor because the government confined its study
of environmental sensitivity to coastline sensitivity alone.232
If BOEM had properly compared regions by their sensitivity in terms of ocean habitats as well as the coast, it is likely
that it would have passed the court’s irrationality test even
if it came to the same decision to allow drilling.233 Thus,
when selecting where to allow lease sales, BOEM must simply ensure that it has delved into each factor significantly to
make some kind of argument for its leasing plans. Thus, leasing plans are effectively limited only by BOEM’s ability to
rationalize them.234
The first substantive standard does not kick in until an oil
company is seeking approval for exploration.235 BOEM only
has to reject the drilling plans if they “would probably cause
serious harm or damage to life.”236 Native Village of Point
Hope II made clear that a plan deficiency must be significant
to rise to that level.237 It is unlikely that any individual well
will blow out unless the company is drilling in an obviously
dangerous way.238 Therefore, this standard does not take into
the account the risk of a spill over cumulative activities,239
nor does this standard factor in the particular difficulties of
the Arctic once a spill has occurred.240

228. See generally supra notes 135, 144 and accompanying text (discussing how
OCSLA requires primarily procedural consideration).
229. See N. Slope Borough v. Andrus, 486 F. Supp. 326, 330 (D.D.C. 1979).
230. See 43 U.S.C. § 1344(a) (2006).
231. Id.
232. Ctr. for Biological Diversity v. U.S. Dep’t of the Interior, 563 F.3d 466, 489
(D.C. Cir. 2008).
233. Id. at 488–89.
234. See id. at 488 (discussing that court will not find Secretary’s decision irrational
as long as it is based on consideration of relevant factors and Secretary made a
good-faith determination based on best available information).
235. See Native Vill. of Point Hope v. Salazar, 680 F.3d 1123, 1127 (9th Cir. 2012)
(discussing OCSLA procedure mentioning that after the first step of winning
bid for lease, the winner should obtain Secretary’s approval on an exploration
plan and permits before conducting exploration activities in leased area).
236. 43 U.S.C. § 1334(a)(2)(A)(i); see also § 1340(c).
237. 680 F.2d at 1133.
238. See Colburn, supra note 121, at 315.
239. See id. at 321–23.
240. See supra Part I.B.
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Environmentalists have succeeded in attacking drilling
plans on the basis of BOEM regulations outlining what
information they should contain.241 Alaska Wilderness League
vacated the approval of an exploration plan because required
information was missing.242 All BOEM had to do to repair
the defect in Shell’s exploration plan, however, was to require
that Shell include the proper information, not change its
approval of the plan to a rejection; unsurprisingly, BOEM
did not change its mind based on the new information.243
Native Village of Point Hope II demonstrated the difficulty
in convincing a court that information that is present in the
plan is insufficient to meet BOEM standards.244 Under Auer
v. Robbins, courts will adopt an agency’s interpretation of
its own regulations unless it is “plainly erroneous or inconsistent with the regulation.”245 Courts also defer to BOEM
on whether a company’s provided information is sufficient
to determine whether drilling “would probably cause serious
harm or damage.”246
Once BOEM considers the various factors of the planning process and presents a rational justification for allowing a lease sale, the lack of meaningful substantive standards
makes drilling practically a foregone conclusion.247 Considering that BOEM under Presidents Bush and Obama has signaled its intent to allow drilling in the Arctic,248 OCSLA will
do little to stop future drilling and lease sales in the Arctic.

B.

The National Environmental Policy Act: Inadequate
Protection Against Offshore Drilling in the Arctic

NEPA governs offshore oil drilling in that it requires either
environmental review at each stage of the process or at least
some determination of why a review is not necessary.249 Just
as with OCSLA, the statute’s requirements have not given
the executive branch much pause in allowing dangerous
offshore drilling in the Arctic.250 It has, however, permitted
courts to reverse Department of Interior decisions to allow
drilling in the Arctic.251 This section will analyze two recent
cases in which this occurred, and then take a skeptical look
at the prospect of NEPA curtailing offshore drilling in the
Arctic as good environmental policy would require.

241. See Alaska Wilderness League v. Kempthorne, 548 F.3d 815, 834–35 (9th Cir.
2008).
242. Id. at 835.
243. See Bureau of Ocean Energy Mgmt., Salazar Conditionally Approves Shell’s Exploration Plan for Certain Chukchi Sea Leases (Dec. 7, 2009), http://www.boem.
gov/BOEM-Newsroom/Press-Releases/2009/Press-Release-Catalog-2009.
aspx.
244. Native Vill. of Point Hope v. Salazar, 680 F.3d 1123, 1133–34 (9th Cir. 2012).
245. Auer v. Robbins, 519 U.S. 452, 461 (1997) (quoting Robertson v. Methow
Valley Citizens Council, 490 U. S. 332, 359 (1989)).
246. Native Vill. of Point Hope, 680 F.3d at 1127.
247. David Pettit & David Newman, Federal Public Law and the Future of Oil and
Gas Drilling on the Outer Continental Shelf, 17 Roger Williams U. L. Rev.
184, 188 (2002).
248. See supra notes 7–9 and accompanying text.
249. See supra Part II.B.
250. See supra notes 7–9 and accompanying text.
251. Alaska Wilderness League v. Kempthorne, 548 F.3d 815 (9th Cir. 2008); Native Vill. of Point Hope v. Salazar, 730 F. Supp. 2d 1009 (D. Alaska 2010).
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Native Village of Point Hope v. Salazar (“Native
Village of Point Hope I”)

In Native Village of Point Hope I, several indigenous polities
and environmental groups challenged the Department of the
Interior at stage two of the drilling process, in which it was
about to make Lease Sale 193 in the Chukchi Sea.252 This is
the same area in which Shell is currently planning to drill in
the Chukchi Sea.253 The plaintiffs challenged the adequacy of
the EIS for the lease sale on several grounds including its consideration of impacts on whales and birds, its analysis of the
effects of potential gas development in addition to oil development, and its treatment of unknown scientific factors.254
BOEM did not engage in an indepth discussion of scientific debates raised by the plaintiffs over the effects of drilling on bowhead whales and spectacled eiders.255 Instead it
devised mitigation measures to reduce whatever effects might
occur, and it promised further analysis at later stages of the
process.256 Without much discussion, the court deferred to
the judgment of the agency and was satisfied with review at
a later stage.257 Earlier in the opinion, the court referred to
Ninth Circuit precedent that Interior does not need to analyze “potential environmental effects on a site-specific level
of detail” until the exploration and development stages of
offshore drilling, and this seems to be the impetus for its
reasoning here.258
The court sided with the plaintiffs, however, with respect
to the EIS’s analysis of lack of scientific information.259 As
discussed in Section II, 40 C.F.R. § 1502.22 requires an
agency to either obtain missing scientific information that
is “essential” to its analysis, or make clear that the data is
missing if the costs of obtaining the data are too high.260 The
plaintiffs pointed to numerous places in the Department’s
EIS in which it “acknowledge[s] missing information about
the Chukchi Sea environment and the potential effects of the
lease sale,” but had not explained whether such information
was relevant and essential.261 The Department claimed that
the burden of that finding was on citizen suit challengers, but
the court interpreted the regulation as requiring the agency
to make that finding while compiling the EIS so that it could
either obtain the information or clearly explain that it was
not available.262
Although this was a procedural defect that did not mandate a different outcome, the missing information was highly
pertinent to the decision.263 Part of the problem with drilling
in the Arctic is that it is not entirely clear what effect a spill
252. Native Vill. of Point Hope, 730 F. Supp. 2d at 1012.
253. See Shell Offshore, Inc., supra note 68.
254. Native Vill. of Point Hope, 730 F. Supp. 2d at 1016–18.
255. Id. at 1016.
256. See id.
257. See id. at 1017.
258. Id. at 1015 (citing Northern Alaska Environmental Center v. Kempthorne,
457 F.3d 969, 977 (9th Cir. 2006)).
259. See id. at 1017–18.
260. Id. at 1017.
261. Id. at 1018.
262. See id.
263. Id.
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would have on that ecosystem because the region’s remoteness has led to a lack of knowledge about it.264 However,
going forward BOEM merely needs to note when scientific
data is not available, decide if it is relevant and essential, and
then probably explain that the cost is unreasonably high to
obtain it because of the difficulty of performing scientific
studies in such remote and challenging conditions.265

2.

Alaska Wilderness League v. Kempthorne

The environmental groups challenging Shell’s exploration plan in Alaska Wilderness League did so on NEPA and
OCSLA grounds.266 The Department of the Interior tiered
from an EIS for multiple sales in the Beaufort Sea, and in its
EA for Shell’s exploration plan the Department decided that
no further EIS was necessary.267 The plaintiffs alleged that
the EA was inadequate in discussing the effects on bowhead
whales, subsistence activities, and the possibility of a spill.268
As a result, the plaintiffs contended that the agency should
have carried out an EIS.269
The court refused to overturn the agency’s decision to rely
on a broad oil spill risk analysis tiered from the multisale
EIS.270 In its EA, BOEM discussed the low risk of a spill,
the effects of a potential spill on subsistence harvesting and
some animal species, and incorporated the multisale EIS’s
discussion of a potential spill.271 The court found, however,
that there was no “special risk” at the exploration stage that
necessitated analysis beyond that in the multistage EIS.272 In
other words, once the spill risk has been considered at the
lease sale stage, it no longer needs to be discussed in depth
at the drilling stages, absent evidence of some special risk.273
The court did find NEPA defects not related to a spill.274
It ruled that BOEM did not adequately explain the noise
impact on bowhead whales from all the various drilling
activities combined.275 In addition, BOEM failed to properly analyze the effect of its activities on Inupiat subsistence
activities.276 In both situations, the court decided that the
agency’s mitigation measures were inadequate to compensate
for its lack of analysis.277
This case demonstrates that NEPA does not force agencies to scrutinize spill risks to a great degree, especially at the
drilling stage.278 That said, it shows that NEPA is a powerful
tool for environmental groups to expose when agencies have
disregarded important environmental effects and suspend
264. See Mufson, Proposed Oil Drilling, supra note 67.
265. Native Vill. of Point Hope, 730 F. Supp. 2d at 1018.
266. Alaska Wilderness League v. Kempthorne, 548 F.3d 815, 817 (9th Cir. 2008),
vacated by 559 F.3d 916, dismissed by 571 F.3d 859.
267. Id. at 818–19.
268. Id. at 817, 825–33.
269. See id.
270. Id. at 832–33.
271. Id. at 832.
272. Id. at 833.
273. Id.
274. See id. at 826–29, 831–32.
275. Id. at 826.
276. Id. at 831–32.
277. Id. at 827–29, 831–32.
278. See supra notes 268–74 and accompanying text.
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projects until they do, even if it does not ultimately compel
BOEM to refuse to allow drilling.279

3.

The National Environmental Policy Act Is
Insufficient to Prevent Drilling in the Arctic

Both of these suits were successful in halting drilling, and
NEPA seems to be forcing BOEM to somewhat change the
conditions under which it will allow drilling.280 Just as with
OCSLA, however, the manner in which they were successful
suggests that NEPA ultimately will not be an insurmountable barrier to risky drilling in the Arctic.281 In the wake of
these successful cases, environmental groups face the obstacles of tiering, deferential review of indirect effects, the lack
of substantive decisionmaking standards, and ultimately, the
accumulation of past success in alerting BOEM to what it
must fix.282
First, tiering causes the same inevitability problem as the
OCSLA framework does.283 The Alaska Wilderness League
case demonstrates, that once BOEM has considered the
spill risk at the lease sale or multi-lease sale stage, it merely
needs to cite that analysis in its EA at the exploration and
development stages.284 According to the Ninth Circuit, an
agency may tier impacts that are not site-specific, but it must
analyze impacts if they may differ from site to site with an
area for which the broader EIS was written.285 Alaska Wilderness League found that there was no “special risk” of a spill
at the exploration stage compared to general drilling across
the lease sale area.286 This is disconcerting considering that
a large and hard-to-handle spill is the principal risk of Arctic drilling,287 but this Note’s analysis of the technical background suggests the risk is uniformly large because the ice
and cleanup issues are uniform throughout the Arctic.288 If
environmental groups fail to convince BOEM to stop at the
lease sale stage, or get courts to reject the broader lease EIS
with respect to spill risks, it will be difficult to do so at later
stages because that analysis can be incorporated through
tiering.289
NEPA is not suited to deal with the kind of risk that
an oil spill in the Arctic presents.290 NEPA regulations
admirably require consideration of indirect effects that
are “reasonably foreseeable.”291 Several Ninth Circuit cases
have required consideration of low-probability, high-risk
279. See supra Part II.B.
280. Native Vill. of Point Hope, 730 F. Supp. 2d at 1010; Alaska Wilderness League,
548 F.3d at 815.
281. Native Vill. of Point Hope, 730 F. Supp. 2d at 1019; Alaska Wilderness League,
548 F.3d at 823–35.
282. See supra Part III.B.
283. Alaska Wilderness League, 548 F.3d at 828; N. Alaska Envtl. Ctr. v. Kempthorne, 457 F.3d 969, 980 (9th Cir. 2006).
284. See Native Vill. of Point Hope, 730 F. Supp. 2d at 1016–17.
285. Alaska Wilderness League, 548 F.3d at 828; N. Alaska Envtl. Ctr. v. Kempthorne, 457 F.3d 969, 980 (9th Cir. 2006).
286. Alaska Wilderness League, 548 F.3d at 833.
287. See supra Part I.B.
288. See supra Part I.B.
289. See supra Part III.B.2.
290. See supra Part I.B.
291. 40 C.F.R. § 1508.8.
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impacts.292 NEPA analyses, however, often rely on historical occurrences to predict risk.293 This is not particularly
helpful when it comes to the consequences of environmental scenarios without precedent, such as a spill in the Arctic
seas, or for that matter, a blowout at a deepwater well like
Deepwater Horizon.294
BOEM has two methods by which it can avoid serious
consideration of such low-probability, high-impact, unprecedented occurrences. It could declare at the regional EIS stage
that the information on such a spill is impossible to learn,
which might be somewhat justified considering that a spill
in that area would be unprecedented.295 Second, it can argue
that safety precautions in the drilling plan are examples of
mitigation that allow the agency to avoid serious discussion
of an issue, especially at the drilling stages to justify performing an EA rather than an EIS.296 Finally, all of this risk consideration is subject to deferential arbitrary and capricious
review by courts, meaning courts will mostly defer to the
agency in its analysis of environmental consequences unless
their reasoning is obviously poor or they failed to consider a
foreseeable consequence.297
Even though it has not forced BOEM to seriously consider the enormous problems that a spill in the Arctic would
present, NEPA has stopped exploratory drilling in the Arctic twice because of BOEM’s failure to consider impacts on
subsistence activities and wildlife.298 Judging from the conditions on BOEM’s approval of Shell’s exploration plans, these
cases have convinced BOEM to require Shell to limit its
activities around bowhead whale migration and to monitor
certain vulnerable species.299 In this sense, NEPA is having
its intended effect, but that is not sufficient to protect the
Arctic seas.300
The biggest problem overall is that, even if NEPA forces
an agency to consider a potential risk, the agency is free to
ignore the risk as long it has considered it in some depth.301
NEPA suits can halt resource-extraction activities several
times based on failure to properly consider risks,302 but ironically those holdings reveal to the agency the shortcomings
that it needs to redress to succeed the next time.303 Unfortunately, BOEM may be learning its lessons, as evidenced by
a brief, unpublished Ninth Circuit opinion in 2010 affirming the government’s decision to approve Shell’s exploration
plans for both the Beaufort and Chukchi seas under NEPA
and OCSLA.304
292. See Alaska Wilderness League, 548 F.3d at 832.
293. Colburn, supra note 121 at 317–19.
294. Id.
295. See Native Vill. of Point Hope, 730 F. Supp. 2d at 1017–18; supra notes 129–33
and accompanying text.
296. See Native Vill. of Point Hope, 730 F. Supp. 2d at 1016-17; supra notes 153–57
and accompanying text.
297. See supra notes 169–73 and accompanying text.
298. See supra Sections III.B.1–2.
299. BOEM, Letter of Conditional Approval to Shell, supra note 101.
300. See supra Section III.B.
301. See 42 U.S.C. § 4334 (2006).
302. See 42 U.S.C. § 4332 (A)–(C).
303. See 42 U.S.C. § 4333.
304. See Native Vill. of Point Hope v. Salazar, 378 Fed. Appx. 747, 2010 WL
1917085 (9th Cir. May 13, 2010).
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A host of law review articles have been written suggesting changes to the NEPA framework to address the deficiencies revealed by the Deepwater Horizon disaster.305 These
changes are crucial to improving the federal government’s
and BOEM’s environmental decisionmaking and to reducing the impact of drilling where it already happens.306 If an
agency is set on allowing an activity, however, then even an
improved NEPA will not likely stop the activity.307 The determination of BOEM, and the executive branch as a whole,
to allow offshore drilling308 means that NEPA is insufficient
protection for uniquely dangerous areas for drilling such as
the Arctic.309

C.

A Drilling Ban and Separation of Powers

The executive branch has too much discretion under the current statutory framework when it comes to drilling in the
Arctic.310 Under NEPA, BOEM simply must consider all
the effects that are reasonably foreseeable.311 Even if it had to
seriously consider the prospect of a spill, the statute is procedural and can never mandate that BOEM take certain steps
to compensate for spill risks.312 OCSLA is similarly procedural at most stages, and when it does impose substantive
requirements, they weigh heavily in favor of drilling.313 In
other words, the policy orientation of the executive branch is
crucial to whether drilling is expanded, because once BOEM
has considered the appropriate factors, it may decide to allow
drilling as it wishes.314
Environmentalists may be able to slow offshore drilling
in the Arctic via citizen suits.315 After all, they have obtained
favorable decisions under OCSLA and NEPA pertaining to
the Arctic on three occasions in the past five years,316 and
another suit challenging Shell’s spill response plan under the
OPA is pending.317 However, this Note has explained how
past victories were based mostly on procedural grounds.318
The environmental community needs to look past the current litigation disputes and recognize that the overall legal
framework of offshore drilling in the Arctic provides too

305. E.g., Zellmer, supra note 147; Colburn, supra note 121; Andrew Hartsig,
Shortcomings and Solutions: Reforming the Outer Continental Shelf Oil and
Gas Framework in the Wake of the Deepwater Horizon Disaster, 16 Ocean &
Coastal L.J. 269, 322–25 (2011) (advocating some NEPA changes with an
eye specifically towards drilling in the Arctic but not calling for greater substantive restrictions).
306. See id.
307. See Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 333 (1989).
308. See BOEM, Letter of Conditional Approval to Shell, supra note 101.
309. See supra notes 40–45 and accompanying text.
310.
311. See supra Section III.B.
312. See id.
313. See supra Section III.A.
314. See Bureau of Ocean Energy Mgmt., supra note 9.
315. Native Vill. of Point Hope v. Salazar, 680 F.3d 1123, 1124, 1128 (9th Cir.
2012).
316. See supra Sections III.A.1–2, III.B.1–2.
317. Shell’s Oil Spill Response Plans, Earthjustice, http://earthjustice.org/
our_work/cases/2012/shell-s-oil-spill-response-plans.
318. Id.
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much leeway to Presidents who seem increasingly pre-disposed towards allowing drilling there.319
A regional ban on offshore drilling in the Arctic seas
would remove this discretion from the executive branch and
prevent an oil spill from occurring there.320 The evidence
is unequivocal that a spill in the Arctic presents major and
unique risks in terms of the region’s limited drilling season
and the probability that any spill would cause disproportionate damage to a pristine ecosystem because of the limitations of cleaning up a spill in cold, icy, and extremely remote
waters.321 The case of the Arctic National Wildlife Refuge
(“ANWR”) demonstrates that this type of statutory ban on
development activities in a geographic area has the ability to
endure despite powerful interests attempting to open them
up.322 Congress barred oil and gas activities in ANWR in
1980323 and it remains protected today despite the bipartisan shift in favor of oil drilling over environmental protection.324 Banning offshore drilling by statute in the Beaufort
and Chukchi seas would not only be good policy, but, as the
country’s ANWR experience suggests, it would also be an
ideal framework for resisting surges of pro-drilling political
sentiment that might be difficult to stop once in motion.

IV.

Possible Alternatives to a Ban to Reduce
Spill Risk

A statutory ban will likely not be politically feasible over the
next few years.325 However, there are steps that Congress
can take short of a ban, which would mitigate the risk of
a large spill with less political controversy.326 The problem
with the current framework is that it mostly requires adherence to decisionmaking procedures rather than application
of substantive standards.327 These proposed steps would rein
in drilling to avoid the worst-possible consequences by mandating application of substantive standards before drilling
eventually goes forward.328 This section will suggest that (1)
BOEM be required to find that companies have spill resources
in place commensurate with the difficulties of cleaning up a
spill in the Arctic, and that (2) oil companies be required to
stop drilling far enough in advance of the ice season to ensure
that a relief well can be drilled before ice cover returns.

319. See, e.g., Dan Eggen & Steven Mufson, Bush Rescinds Father’s Offshore Oil Ban,
Wash. Post (July 15, 2008), http://www.washingtonpost.com/wp-dyn/content/article/2008/07/14/AR2008071401049.html; see also Broder, supra note
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320. See id.
321. M. Lynne Corn, Michael Ratner, & Kristina Alexander, Arctic National Wildlife Refuge (ANWR): A Primer for the 112th Congress, Cong. Resarch Serv.
RL33872, at 1 (2012).
322. Id. at 21.
323. Id. at 4.
324. Id. at 6–8.
325. Id. at 1.
326. Id. at 21.
327. See supra Part III.
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Factual Determination That Company Has
Sufficient Spill Resources in Place

One of the principal risks of drilling in the Arctic is the large
distance between the drilling locations and the Coast Guard
and private sector ships and equipment that could assist in
the event of a spill.329 Currently, BOEM denies exploratory
drilling approval only if the plan “would probably cause
serious harm” to the environment, and modifies the plan as
the regional supervisor sees fit to ensure safety and environmental protection.330 Although BOEM has modified Shell’s
plan, these modifications do not require Shell to significantly
increase the resources that are available to clean up a potential spill.331
Rather than leave what is necessary up to the sole judgment
of the executive branch, OCSLA and OPA should require
BSEE to make a factual determination that a company has
enough resources in place to deal with a spill before BOEM
approves exploration or production-drilling plans for the
Arctic.332 Congress could achieve this protection by inserting this step into the standards for approving exploration
and development,333 respectively, at 43 U.S.C. § 1340(c) and
§ 1351(h), and the standards for oil spill response plans in 33
U.S.C. § 1331.
Generally the proposed standard should require that the
resources in place be commensurate with the added difficulties of cleaning up a spill in the Arctic.334 Congress could
do this by geographic comparison, requiring BSEE to find
that companies have the same capabilities to clean up a spill
that they generally do in ice-free areas close to Coast Guard
and private maritime resources such as the Gulf of Mexico.335
Such a standard would be too difficult for any company to
attain, acting as a de facto ban, which would make its passage politically difficult.336 On the other hand, a standard
merely requiring companies to have a reasonable supply of
extra resources in place might allow BSEE to sign off on
plans with just about anything above and beyond the normal plan for ice-free zones, as it currently does.337 A sufficient
compromise would be to require BSEE to find that companies have the maximum amount of cleanup capacity in place
that is practical given the elevated risks of the Arctic.338 This
standard is similar to the Best Available Technology standard
for setting effluent limits under the Clean Water Act, which
has been suggested by some for offshore drilling technology
generally, except it would be done on a case-by-case basis and
329. See supra notes 92–98 and accompanying text.
330. See supra notes 120, 130–36 and accompanying text.
331. See BOEM, Letter of Conditional Approval to Shell, supra note 101, at 3.
332. See Shell Offshore Inc., supra note 68, at 1-1.
333. See Nicholas Cunningham, Offshore Oil Drilling in the Arctic, The Arctic Institute, Aug. 2012, at 12.
334. See id. at 13.
335. See Ctr. for Biological Diversity, Arctic Ocean Drilling: Risking Oil Spills, Human Life, and Wildlife, available at http://www.biologicaldiversity.org/programs/public_lands/energy/dirty_energy_development/oil_and_gas/arctic/
pdfs/ArcticOilDrillingFactsheet.pdf.
336. See Clusen, supra note 87.
337. BOEM, Letter of Conditional Approval to Shell, supra note 101.
338. See Clusen, supra note 87.
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would not focus only on technology.339 It would allow for
some consideration of cost to make new requirements politically palatable, but would go beyond requiring something
merely better than normal cleanup capacity for drilling, and
benefits of requiring more spill-recovery resources would not
have to exceed costs.340
To ensure that BOEM, BSEE, and the courts do not
underestimate Arctic risks, the statute could require consideration of certain factors that compose the added risk, just
like BOEM must consider various factors in formulating
its five-year plan.341 These factors should include the lack of
backup from other companies and the federal government,
the reduced prevalence of microbes that metabolize spilled
oil in other regions, the short amount of time available to
perform a cleanup before ice returns, and the reduced viability of dispersants in cold waters.342 However, it should be
certain to make this a nonexclusive list so that unforeseen
risks can be taken into account by courts and by BOEM and
BSEE.343
The standard should be inserted into both OPA and
OCSLA for drilling in the Beaufort and Chukchi seas.
Inserting it into OPA would create a stricter standard for oilspill-response plans that expand the focus to response capacity, rather than simply having a good plan.344 It would also
supersede, for the Arctic, BSEE regulations limiting BSEE’s
evaluation of spill-response plans to the limitations of personnel.345 Adding the standard to OCSLA would make it
easier for environmental groups to challenge spill-response
plans because they could seek judicial review for the spillresponse plan and NEPA analyses simultaneously, rather
than challenging the spill-response plan in a district court
and the approval of the exploration plan and NEPA review
in the Ninth Circuit.346
Adding this standard to the approval of exploration and
development plans would allow for greater judicial scrutiny
when environmental groups sue to stop the approval of drilling plans.347 Rather than simply guarantee that an agency
has reasonably considered the factors that it must under
NEPA and some aspects of OCSLA, under this proposal the
court would review whether the agency made the substantively appropriate decision.
Granted, the courts would defer to agency fact findings
that are supported by “substantial evidence,”348 and its application of the standard to those facts would be reviewed as
being “arbitrary and capricious” under the APA.349 On the
one hand, the “arbitrary and capricious” standard is similar
339. Brittan J. Bush, Comment, Addressing the Regulatory Collapse Behind the Deepwater Horizon Oil Spill: Implementing a “Best Available Technology” Regulatory
Regime for Deepwater Oil Exploration Safety and Cleanup Technology, 26 J. Envtl. L. & Litig. 535, 550–51, 568–69 (2011).
340. Id. at 550–51.
341. See 43 U.S.C. § 1344(a)(2).
342. See supra Section II.B.
343. See supra section II.B.
344. See supra notes 139–43 and accompanying text.
345. See 30 C.F.R. 254.6.
346. See supra Section II.A.
347. See supra Section II.
348. 5 U.S.C. § 706(2)(E).
349. 5 U.S.C. § 706(2)(A).
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to the requirements of NEPA and OCSLA in that the court
ensures that the agency based its decision on a “consideration
of the relevant factors.”350 On the other hand, the “arbitrary
and capricious” standard is also used to examine whether an
agency’s decision complies with a substantive standard.351
The reviewing court must examine whether an “explanation for [a] decision runs counter to the evidence before the
agency, or is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise.”352 In
other words, the court not only makes sure that the agency
nominally considered certain issues, but it evaluates whether
those factors were considered in a rational way in reaching a
conclusion.353
While judicial review under this proposed standard might
allow citizen suits to directly overturn BOEM and BSEE
decisions to allow drilling, it would likely have a larger effect
on how the agencies make their decision in the first place.354
In order to avoid judicial reversal, BOEM and BSEE may
feel the need to compel oil companies to have more ships and
recovery equipment in the area that could reduce the impact
of a spill.355 Furthermore, the resulting additional cost of
ships and recovery devices may force companies to scale back
the ambition of their drilling plans.356

B.

Codify Earlier End to Drilling Season

Regardless of what spill-response capacity oil companies have
in place, it is still possible that a blowout occurring at the
end of the drilling season would not be contained before ice
cover returns.357 In that event, the worst-case scenario would
ensue: the blowout continues until the company could bring
resources to bear the following July or until it stopped on its
own.358 Shell has plans to put a capping stack in place to prevent that worst-case scenario, similar to the one used to seal
the Macondo well in the Gulf of Mexico.359 If the capping
stack cannot be put in place quickly, then the company must
rely on drilling a relief well.360 A rule requiring companies
to cease exploration and production activities with enough
time prior to the return of ice cover to drill a relief well would
greatly reduce the risk of this worst-case scenario.361
In its recent approval of Shell’s plan for the Chukchi Sea,
BOEM used its OCSLA authority to require Shell to cease
drilling thirty-eight days prior to the end of the ice-free sea350. Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 416 (1971).
351. Motor Vehicle Mrfs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43
(1983).
352. Id.
353. See id.
354. See Robertson v. Methow Valley Citizens Council, 490 U.S. 347, 348 (1988)
(describing certain requirements as “action forcing procedures”).
355. See BOEM, Letter of Conditional Approval to Shell, supra note 101.
356. See Christoph Seidler, New Estimates for Drilling Costs: The Exorbitant Dream
of Arctic Drilling, Spiegel Online International, http://www.spiegel.de/
international/business/new-estimates-for-drilling-costs-the-exorbitant-dreamof-arctic-oil-a-741820.html (discussing already existing concerns over the financial costs of drilling in the arctic).
357. See generally Shell Offshore, Inc., supra note 68, at 12.
358. See supra discussion Part I.B.
359. See supra notes 100–03 and accompanying text.
360. See supra note 98-103.
361. See generally Shell Offshore, Inc., supra note 68, at 12.

V.

Conclusion

son to allow sufficient time for the drilling of a relief well
in the event of a blowout.362 However, it does not seem to
have made such a requirement for Shell’s Beaufort exploration plan,363 and the plan states that Shell intends to continue
drilling operations up to October 31, depending on ice conditions.364 The seemingly different treatment of the two plans
is concerning, and suggests that BOEM does not have a clear
policy with respect to the length of the drilling season.365
Congress should modify OCSLA to require that oil companies cease drilling activities in the Arctic before ice cover
returns for the amount of time that BOEM determines would
be necessary to drill a relief well.366 The time that it takes to
drill a relief well varies depending on if the primary drill ship
is damaged in the blowout and how far away the alternative
drilling ship is located.367 For its approval of Shell’s Chukchi
plan, BOEM elected the length of time that represents the
worst contingency in which the primary drill ship is damaged and the alternative ship is at the farther away of two
locations.368 Likewise, the statute should require BOEM to
set the amount of time prior to end of the season based on
the worst contingency.369 Even if the Obama administration applies this requirement as a condition on every drilling
plan henceforth, the next administration might put less of a
premium on avoiding the worst-case scenario of a blowout
continuing through the winter.370 To ensure proper precaution against particularly devastating blowouts,371 and to promote consistency, the statute should require BOEM to set
the amount of time prior to end of the season based on the
worst contingency.

Offshore drilling in the Arctic creates the potential for a
blowout event that would be difficult to both cap and cleanup
because of the remoteness of the region and its uniquely
challenging, cold, and icy conditions.372 The current legal
framework governing offshore drilling in the Arctic requires
BOEM to undergo many steps of environmental analysis and
it has allowed environmental groups to delay offshore drilling for several years through successful litigation.373 However, the framework imposes few substantive standards for
whether BOEM should allow drilling or not, and BOEM
has recently seemed intent on allowing Shell to drill in the
Beaufort and Chukchi seas.374 Once the agency deals with
all the gaps in its reasoning that citizen suits have revealed, it
is likely that further judicial review will not prevent drilling
from going ahead.375
Congress should remove the matter from its discretion and
ban offshore drilling off the Arctic coast of Alaska because
BOEM has excessively discounted the risk of a spill in the
Arctic. Should that be too difficult a proposition, Congress
should consider amending OCSLA to create more substantive standards specifically for the Arctic region that would
give citizen suits more leverage. These standards should
include requiring BOEM to find that a company has the
maximum resources in place to deal with a spill in difficult
Arctic conditions and forbidding drilling after the latest time
at which drilling a relief well could begin and succeed before
ice cover returns.376

362. See Bureau of Ocean Energy Mgmt., supra note 9, at 2.
363. See Bureau of Ocean Energy Mgmt., supra note 7.
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365. Compare Shell Offshore, Inc., supra note 68, at 1–4, with Bureau of Ocean
Energy Mgmt., supra note 9, at 2.
366. Bureau of Ocean Energy Mgmt., supra note 9, at 2.
367. Shell Offshore, Inc., supra note 68, at 2–5.
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369. See Bureau of Ocean Energy Mgmt., supra note 9, at 2.
370. See discussion of ideological shifts supra Part III.C.
371. See supra Introduction.
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