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Solar Energy Development on 

Military Withdrawn Lands
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(4) to improve national security by reducing national reliance 
on imported fossil fuels.5 As the largest energy consumer in 
the federal government,6 DoD is poised to create a national 
model for siting, constructing, generating, and distributing 
renewable energy on a massive scale. DoD has a land hold-
ings portfolio of 27.7 million acres,7 and most of it lies in the 
sun-drenched and wind-blown desert southwest,8 so DoD’s 
goal is well within reach.

However, DoD does not have sole authority over every 
piece of land in its vast portfolio. Around 16 million acres, or 
approximately 57%, of land used by DoD is actually leased to 
DoD by the Department of the Interior (“DoI”) through the 
Bureau of Land Management (“BLM”).9 Moreover, roughly 
90% of the land that DoD has identified as suitable for 
utility-scale10 renewable energy development is in this legal 
limbo.11 This process of leasing BLM lands to other agen-
cies or parties is known as “withdrawal” in the Federal Land 
Policy Management Act (“FLPMA”).12 Through different 
legal mechanisms, such as acts of Congress, executive orders, 
and DoI orders and regulations, these 16 million acres are 
“withdrawn” from the operation of the public land laws and 

5. Dowling, supra note 2. Amory and Hunter L. Lovins also noted the relation-
ship between national economic dependence on fossil-fuels and national secu-
rity. Amory Lovins & Hunter L. Lovins, Brittle Power: Energy Strategy 
for National Security (1982).

6. “DoD’s use of energy in FY 2010 accounted for about 80% of the federal 
government’s use of energy.” Cong. Research Serv., R42558, Department 
of Defense Energy Initiatives: Background and Issues for Congress 2 
(Dec. 10, 2012), available at http://www.fas.org/sgp/crs/natsec/R42558.pdf.

7. U.S. Dep’t of Def., Base Structure Report: Fiscal Year 2013 Baseline 
DoD-14 (Sept. 30, 2012), available at http://www.acq.osd.mil/ie/download/
bsr/Base%20Structure%20Report%202013_Baseline%2030%20Sept%20
2012%20Submission.pdf.

8. See generally ICF Int’l, Solar Energy Development on Department of 
Defense Installations in the Mojave and Colorado Deserts (Jan. 
2012), available at http://www.acq.osd.mil/ie/download/Solar_Energy_De-
velopment_on_DoD_Installations_in_the_Mojave_and_Colorado_Deserts.
pdf [hereinafter DoD Solar Study].

9. See Press Release, U.S. Dep’t of the Interior, supra note 3.
10. By “utility-scale” we mean production capacity beyond “distributed genera-

tion.” “Distributed generation” is a small-scale method, such as household so-
lar arrays or parking garage panels, that limits use to a small geographic area.

11. See DoD Solar Study, supra note 8, at 7-12.
12. See 43 U.S.C. § 1714 (2012).

I. Introduction

The U.S. Department of Defense (“DoD”) and its service 
components have embarked on an ambitious plan to gen-
erate 25% of installation energy from renewable sources by 
2025.1 The military branches are also pursuing development 
of renewable liquid fuels for operational purposes, including 
the Navy’s debut of its “Great Green Fleet” in the Pacific 
in 2012.2 The purpose of DoD’s push for renewable energy 
development is four-fold: (1) to mitigate the DoD’s contribu-
tion to climate change, (2) to chip away at the $4 billion in 
energy costs incurred by DoD annually,3 (3) to increase oper-
ational readiness by decreasing reliance on fossil fuels,4 and 

1. National Defense Authorization Act for Fiscal Year 2007, Pub. L. No. 109-364, 
120 Stat. 2083, 2496 (2006) (codified as amended in 10 U.S.C. § 2911(e)(1)
(A) (2012)).

2. Jonathan Dowling, Improving Energy Security With the Great Green Fleet: The 
Case for Transitioning From Ethanol to Drop-In Renewable Fuels, 4 Geo. Wash. 
J. Energy & Envtl. L. 82, 83 (2013).

3. Press Release, U.S. Dep’t of the Interior, Interior and Defense Department 
Join Forces to Promote Renewable Energy on Federal Lands (Aug. 6, 2012), 
available at http://www.doi.gov/news/pressreleases/Interior-and-Defense-De-
partments-Join-Forces-to-Promote-Renewable-Energy-on-Federal-Lands.cfm.

4. U.S. Dep’t of Def., Strategic Sustainability Performance Plan for Fis-
cal Year 2011 (July 11, 2011), available at http://www.acq.osd.mil/ie/down-
load/green_energy/dod_sustainability/DoD%20SSPP%20Public_2011.pdf.
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reserved to DoD for various military purposes.13 However, 
while the legal mechanism granting the withdrawal shifts 
some authority over those lands from DoI to DoD, compet-
ing and overlapping management considerations still remain.

As a result, there is significant debate within and between 
DoD and DoI over whether renewable energy development 
is a legally authorized use by the military of the withdrawn 
lands, and there exists a more general question of who pos-
sesses the authority to declare these uses to be legally autho-
rized ones.14

Three specific questions must be answered to resolve this 
debate and to facilitate renewable energy development on 
withdrawn lands. First, is to determine whether renewable 
energy projects fulfill a military purpose as contemplated 
by the documents governing a particular withdrawal. The 
military land withdrawals have clauses allowing for “other 
defense-related purposes,” but whether renewable energy 
development is an “other” purpose that is permissible is cen-
tral to the debate. Second, is to understand what the respec-
tive roles of DoD and DoI are in resolving any conflicts 
between DoD development of a renewable energy project 
and other public land uses.15 Third, is to determine whether 
the military and renewable energy project developers can 
sell renewable energy generated on DoD facilities off-base to 
non-military customers.

This Article explores DoD’s renewable energy goals, legal 
structures governing the withdrawn lands, legal obstacles 
constraining development of renewables thereon, and solu-
tions which could move BLM and DoD forward on these 
renewable energy projects. Part II examines energy laws and 
policies that rapidly spurred DoD solar development, with 
a focus on the legal and political actions that drive DoD to 
develop solar and other renewables within its installations. 
Part III introduces the law of withdrawals and raises the key 
statutory interpretation question of whether solar develop-
ment is consistent with the purposes of a withdrawal and 
which agency has authority to make that call. Part IV dis-
cusses the former question, explaining that reasonable statu-
tory interpretations could conclude that solar development is 
or is not consistent with “other defense-related purposes.” Part 

13. Id. For a general discussion of withdrawal mechanisms, see generally William 
A. Wilcox & Andrew J. Vliet, Fifty Years of the BLM: The Engle Act and Military 
Land Withdrawals: A Blueprint for Inter-Agency Cooperation, 32 Land & Water 
L. Rev. 461 (1997).

14. Andy Medici, DoD, Interior Inch Closer to Cooperation on Renewable En-
ergy Projects, Fed. Times (July 10, 2013), http://www.federaltimes.com/ar-
ticle/20130710/FACILITIES04/307100008/DoD-Interior-inch-closer- 
cooperation-renewable-energy-projects.

15. Even after DoD entered into a memorandum of understanding with BLM 
through the DoI in 2012, progress on DoD renewable energy projects on with-
drawn lands continues to stall and move forward sluggishly. Id. Two senior DoI 
officials have stated privately to the authors that DoI and DoD are engaged in 
negotiations over this issue and DoD is seeking resolution of it before proceed-
ing with more extensive solar project development. Legal uncertainty about 
DoD’s authority to develop renewable energy projects on withdrawn lands is 
likely to impede development to the extent that private project partners may 
be unable to obtain financing for DoD projects.

V discusses the latter question. Part VI steps back to analyze 
the evolution of military land withdrawals to determine how 
constitutional considerations may influence judicial review 
of any challenges to such renewable energy development. In 
Part VII, this article concludes that solar energy development 
and generation for DoD use could survive a judicial chal-
lenge but that conclusion may depend upon how the execu-
tive branch arrived at its position. However, we also conclude 
that DoD sale of renewable energy off-base may not survive 
such a challenge.

II. DoD Energy Policy and the Race for 
Solar

To understand DoD’s appetite for solar energy and the atten-
dant need to site projects on withdrawn lands, it is critical 
to understand the laws and policies that drive DoD’s green 
energy transformation. This legal and policy discussion will 
help answer our key questions in two ways. First, congressio-
nal directives and intent, as evidenced through green energy 
legislation, inform our conception of what constitutes a per-
missible “defense-related purposes.” Second, that same leg-
islation, coupled with executive policy, provides evidence as 
to which agency is ultimately charged with interpreting the 
“other defense-related purpose” provision.

DoD has long been the largest consumer of energy in the 
federal government. In fiscal year (“FY”) 2010, DoD facilities 
and installations constituted 63% of the federal government’s 
domestic energy consumption.16 While the vast majority of 
energy costs are attributable to operational necessities, 25% 
of DoD energy expenditures are generated by domestic facili-
ties and installations.17 A great number of innovations aim 
to increase renewable energy use in the operational realm,18 
but the most significant and readily exploitable opportunities 
for renewable energy use exist on and for DoD installations.

Congress, the President, and the Secretary of Defense have 
implemented several laws, orders, regulations, and policies to 
achieve the goal of greener DoD installations.19 Beginning 

16. Cong. Research Serv., R40111, Department of Defense Facilities En-
ergy Conservations Policies and Spending 1 (Feb. 19, 2009), available at 
http://www.fas.org/sgp/crs/natsec/R40111.pdf.

17. See Cong. Research Serv., R42558, supra note 6, at 5. Operational energy 
is defined in law as “the energy required for training, moving, and sustaining 
military forces and weapons platforms for military operations.” 10 U.S.C. 
§ 2924(5) (2012). Installation energy is not defined in law, but in practice 
refers to energy used at installations, including non-tactical vehicles, that does 
not fall under the definition of operational energy. See Office of the Dep-
uty Undersecretary of Def. (Installations and Env’t), Department 
of Defense Annual Energy Management Report: Fiscal Year 2010 9 
(2010). Ostensibly, these numbers regarding facilities and installations en-
ergy consumption would be much greater during peacetime, as significant 
amounts of military equipment and personnel are currently concentrated in 
overseas operations.

18. See Jeremy S. Scholtes, On Point for the Army: Army and Renewable Energy, 34 
Energy L.J. 55, 96–98 (2013).

19. For an exhaustive list and discussion of every congressional act, executive order, 
and policy statement driving DoD renewable development, see id. at 61–69.
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in 2005, Congress passed the Energy Policy Act,20 requiring 
all federal agencies, including DoD, to obtain continually 
increasing shares of energy from renewable energy sources.21 
The Act gave agencies eight years, until the end of FY2013, to 
obtain 7.5% of their energy consumption from renewables.22 
In 2007, President George W. Bush added an important 
caveat to the renewable energy use goals of the 2005 Energy 
Policy Act. By promulgating Executive Order No. 13423, 
the President required that the head of every agency shall 
ensure that “(i) at least half of the statutorily required renew-
able energy consumed by the agency in a fiscal year comes 
from new renewable sources, and (ii)  to the extent feasible, 
the agency implements renewable energy generation proj-
ects on agency property for agency use.”23 Further, the order 
required that energy intensity—that is, the energy consumed 
per square foot of building space24—be reduced by 30% of 
FY2003 levels by the end of FY2015.25 The order defined 
“new renewable sources” as “sources of renewable energy 
placed into service after January 1, 1999.”26 This mandate 
to use new renewables and implement renewable projects on 
agency land is the basis for DoD’s rapid expansion of renew-
able energy projects on its facilities.27

Subsequently, a number of enactments, orders, and policy 
decisions gave DoD the legal teeth necessary to implement 
these energy goals. The Energy Independence and Security 
Act of 2007 (“EISA”)28 created additional energy intensity 
reduction goals for federal buildings and vehicles,29 but more 
importantly, it also established a legal mechanism to allow 
a combination of appropriated funds and private financing 
to fund these immense renewable energy projects.30 Coupled 
with DoD’s existing statutory ability to enter into third-party 
power purchase agreements (“PPAs”) on lands within the 
Secretary of Defense’s jurisdiction,31 this provided DoD the 
financing mechanisms needed to begin planning, siting, and 
constructing renewable energy projects on its facilities.

20. Pub. L. No. 109-58, 119 Stat. 594 (2005) (codified as amended at 42 U.S.C. 
§§ 15801–16524 (2012)).

21. Id. at 652.
22. Id.
23. Executive Order No. 13423, §2(b), 72 Fed. Reg. 3919, 3919 (Jan. 24, 2007) 

(emphasis added).
24. Id. § 9(i).
25. Id. § 2(a).
26. Id. § 9(g).
27. As the Secretary of Defense put it, DoD must set the example by “aggres-

sively implementing the guidance in the EO.” Memorandum from Sec’y of 
Def., Strengthening America’s Security and Improving the Environment (Feb. 
16, 2007), available at http://www.denix.osd.mil/sustainability/upload/DSD-
Memorandum-for-Senior-Officials_0.pdf.

28. Pub. L. No. 110-140, 121 Stat. 1492 (2007).
29. Id. at 1518, 1612.
30. The EISA extended the ability of federal agencies to enter into Energy Savings 

Performance Contracts (“ESPCs”) by using appropriated funds in concert with 
private investment. Id. at 1658–59. EPSCs allow federal agencies to “complete 
energy-savings projects without up-front capital costs and special Congressio-
nal appropriations.” Energy Savings Performance Contracts, U.S. Dep’t Energy, 
http://www1.eere.energy.gov/femp/financing/espcs.html (last visited May 29, 
2013).

31. See 10 U.S.C. § 2922(a) (2012). The statute states that the Secretary of De-
fense has the authority to enter third-party PPAs for power generation facilities 
“on real property under the Secretary’s jurisdiction.” Of course, whether lands 
withdrawn for DoD use are “real property under the Secretary’s jurisdiction” is 
a subject of debate and discussion in Parts IV and V.

With tools in place to implement solar energy on a util-
ity scale, concurrent and subsequent actions increased fed-
eral and DoD renewable energy goals. The National Defense 
Authorization Act of 2007 (“2007 NDAA”) dedicated an 
entire section to amending statutes and creating new obli-
gations to enhance energy security and efficiency within 
DoD.32 In perhaps the most sweeping measure, it mandated 
that each military department “produce or procure not less 
than 25% of the total quantity of electric energy it consumes 
within its facilities and in its activities” from renewable energy 
resources by FY2025.33 Further, President Obama issued 
Executive Order No. 13514 in 2009 which, with regard to 
land use and renewable energy concerns, established a pol-
icy of “implementing renewable energy projects on agency 
property.”34 DoD also formally recognized the strategic 
necessity of shifting to renewables in the 2010 Quadrennial 
Defense Review (“QDR”).35

With the mandates mentioned above, DoD faced a con-
flict over what renewable resources to use and where to place 
them. Since the election of President Obama, both wind and 
solar energy have been at the center of the Administration’s 
renewable energy strategy.36 Some experts at the U.S. Depart-
ment of Energy (“DoE”) opined that wind energy could con-
tribute up to 20% of the total electrical supply of the United 
States by 2030.37 However, DoD has been averse to wind 
farms on or near its installations due to marked interference 
by wind turbines with critical radar systems.38

The death of wind power as a viable option near military 
installations means that solar is now at the core of the DoD 
renewable energy program. DoD operates on 27.7 million 
acres of public lands.39 Most of that acreage is located in the 
sunny desert Southwest, so DoD clearly sees the potential 
to create utility-scale solar development on its installations 
there.40 Similar projects are being developed on BLM lands 
throughout the region41: the agency approved twenty-five 

32. Pub. L. No. 109-364, 120 Stat. 2083, 2489–98 (2007).
33. Id. at 2496 (codified in 10 U.S.C. § 2911(e) (2012)) (emphasis added).
34. Executive Order No. 13514, 74 Fed. Reg. 52,117, 52,117–18 (Oct. 5, 2009) 

(emphasis added). This Executive Order also established a number of goals 
relevant to increased use of renewable energy sources, such as establishing 
greenhouse gas emissions reductions targets and establishing “net-zero” en-
ergy buildings.

35. See U.S. Dep’t of Def., Quadrennial Defense Review Report 2010 
84–89 (Feb. 2010), available at http://www.defense.gov/qdr/images/QDR_
as_of_12Feb10_1000.pdf. This is critical to note, as the QDR is DoD’s 
preeminent strategic planning document, and it sets the tone for DoD for 
twenty years into the future. See 10 U.S.C. § 118 (2012) (discussing QDR 
planning horizon).

36. See Donald Zillman et al., The Foulston Siefkin Lecture: More Than Tilting at 
Windmills, 49 Washburn L.J. 1, 4 (2009).

37. U.S. Dep’t of Energy, 20% Wind Energy by 2030: Increasing Wind Ener-
gy’s Contribution to U.S. Electrical Supply 1 (2008), available at http://
www.nrel.gov/docs/fy08osti/41869.pdf.

38. See Zillman et al., supra note 36, at 17–18. DoD had already adopted a blanket 
policy by 2006 opposing privately-developed off-base wind farms within range 
of most radar equipment. Id.

39. U.S. Dep’t of Def., supra note 7.
40. What Is the Price of Energy Security: From Battlefields to Bases: Hearing Before the 

H. Comm. on Armed Servs., Subcomm. on Readiness 4 (Mar. 29, 2012) (state-
ment of Dr. Dorothy Robyn, Deputy Undersecretary of Def. for Installations 
and Env’t) [hereinafter Robyn Testimony], available at http://www.acq.osd.
mil/ie/download/robyn_testimony_hasc%20mar292012.pdf.

41. See generally Siobhan McIntyre & Timothy P. Duane, Water, Work, Wildlife, 
and Wilderness: The Collaborative Federal Public Lands Planning Framework for 
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utility-scale solar energy projects from 2010–2013 with a total 
approved capacity of 8015.5 MW.42 BLM also completed a 
Programmatic Environmental Impact Statement (“PEIS”) in 
2012 for a Western solar plan in the six-state region of Cali-
fornia, Arizona, Nevada, New Mexico, Utah, and Colorado 
that established seventeen Solar Energy Zones on 285,000 
acres.43 DoI then formally withdrew 303,900 acres of public 
land for solar energy development in 2013.44 Over seventy 
additional solar energy project applications were pending 
before BLM in early 2014.45

A year-long solar energy study commissioned by DoD 
determined that, even ruling out 96% of 3.2 million acres 
of land in the Colorado and Mojave Deserts due to various 
factors,46 the remaining 4% of those lands had the capacity 
to generate 7,000 megawatts of energy—equivalent to seven 
nuclear power plants or 87% of the generating capacity of 
the twenty-five utility-scale solar projects approved by BLM 
from 2010–2013.47

However, a significant obstacle exists which could frus-
trate DoD’s pursuit of solar energy: most of the prime des-
ert lands upon which DoD relies are BLM lands withdrawn 
for military purposes.48 The major installations of the desert 
southwest occupy 6.2 million acres, but 5.6 million of those 
acres, a whopping 90%, are withdrawn lands.49 In and of 
itself, this fact creates tension between DoD, the military 
departments, and BLM regarding who ultimately possesses 
the authority to approve purposeful uses and the develop-
ment of solar energy on these lands.50 This issue is further 
complicated when one considers that the land withdraw-
als have been accomplished over decades via various enact-
ments, executive orders, departmental regulations, and other 
mechanisms.51 Further, and perhaps most importantly, each 
separate withdrawal authorized a list of specific purposes for 
which DoD could use the lands.52

Utility-Scale Solar Energy Development in the Desert Southwest, 41 Envtl. L. 
Rev. 1093 (2011) (providing an overview of the Right-of-Way (“ROW”) grant 
application and approval process for utility-scale solar projects on BLM lands 
and an analysis of three specific projects that went through the ROW approval 
process in California, Arizona, and Nevada before the Solar PEIS was adopted 
by the BLM in 2012).

42. Solar Energy, Bureau Land Mgmt., http://www.blm.gov/wo/st/en/prog/en-
ergy/solar_energy.html (last visited Mar. 26, 2014).

43. Bureau of Land Mgmt., Approved Resource Management Plan Amend-
ments/Record of Decision (ROD) for Solar Energy Development in 
Six Southwestern States (Oct. 2012), available at http://solareis.anl.gov/
documents/docs/Solar_PEIS_ROD.pdf.

44. Solar Energy Dev. Programmatic EIS Info. Center, http://solareis.anl.
gov (last visited Mar. 26, 2014); Public Land Order No. 7818; Withdrawal 
of Public Lands for the Protection and Preservation of Solar Energy Zones 
for Future Energy Development; Arizona, California, Colorado, Nevada, New 
Mexico, and Utah, 78 Fed. Reg. 40,499 (July 5, 2013).

45. Solar Energy Dev. Programmatic EIS Info. Center, supra note 44.
46. DoD Solar Study, supra note 8, at xviii, xxii, xxvii, 5-1.
47. See id. at xviii; Solar Energy Dev. Programmatic EIS Info. Center, supra 

note 45.
48. Robyn Testimony, supra note 40, at 5. Two senior DoI officials have also stated 

privately to the authors that DoD’s position on the issue is that solar project 
development is within the authorized purposes for all DoD withdrawals. DoI’s 
position, according to these sources, is that it must be evaluated on a case-by-
case basis.

49. DoD Solar Study, supra note 8, at 7-12.
50. Id. at xxxi; Robyn Testimony, supra note 40.
51. DoD Solar Study, supra note 8, at 7-12–7-14.
52. Id.

Confusion over what qualifies as purposeful—and thus 
lawful—use of withdrawn lands is at the center of the 
debate. The aforementioned legal and policy developments 
explain why DoD seeks to develop solar energy. While they 
certainly strengthen an argument that solar energy develop-
ment is a permissible goal for DoD—and they do inform 
our attempts at statutory construction, infra—they fail to 
address the question of whether this goal is permissible when 
DoD pursues it on withdrawn lands. Likewise, the legal and 
policy developments do not explain which agency deter-
mines whether solar energy is permissible on a given with-
drawal. For this reason, we turn to a short primer on the 
significance of purpose in military land withdrawals, and we 
lay out a legal roadmap to assess whether solar-scale utility 
projects comport with those purposes.

III. Land Withdrawals and the Importance 
of Purpose

Before diving into the details of individual withdrawal enact-
ments, it is critical to understand the importance of purpose 
behind a specific withdrawal, how we might reconcile a given 
activity with that purpose, and which agency gets to decide 
which activities are consistent with that purpose. The legal 
framework surrounding this inquiry will help us answer our 
key questions: (1) whether the development of solar energy 
on military withdrawn lands is consistent with a withdraw-
al’s underlying purposes, and (2) which agency has the power 
to make that call. Each question is analyzed infra, Parts IV 
and V, respectively. For now, we briefly introduce the frame-
work that will guide our subsequent analysis.

We start with the FLPMA, where Congress defined 
withdrawals in detail. The FLPMA constituted a major 
overhaul of the public land and resource management laws, 
shifting the historic federal policy of public land disposi-
tion to one of public land retention and “perpetual own-
ership for most of the remaining federal public lands.”53 
BLM views the FLPMA as its “organic act,” providing the 
overarching policy and legal framework within which more 
specific public land management directives from Congress 
must be considered.54 The FLPMA states that the policy of 
the United States is that

the public lands be managed in a manner that will pro-
tect the quality of scientific, scenic, historical, ecological, 
environmental, air and atmospheric, water resource, and 
archeological values; that, where appropriate, will preserve 
and protect certain public lands in their natural condition; 
that will provide food and habitat for fish and wildlife and 

53. Christine A. Klein et al., Natural Resources Law: A Place-Based Book 
of Problems and Cases (Aspen Publishers, 3d ed.).

54. The Forest Service Organic Act of 1897 (30 Stat. 35 (1897), 16 U.S.C. § 476 
(repealed 1976)) was the model organic act, followed by the National Park 
Service Organic Act of 1916 (16 U.S.C. §§ 1 et seq. (2012). See Robert L. 
Fischman, The National Wildlife Refuge System and the Hallmarks of Modern 
Organic Legislation, 29 Ecology L.Q. 457 (2002), for an excellent overview of 
how the four primary public land and resource management agencies integrate 
broader policy guidance from their organic acts with unit-specific statutory 
directives from Congress.
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domestic animals; and that will provide for outdoor recre-
ation and human occupancy and use . . . .55

In addition to these environmentally-protective conser-
vation values, however, Congress specifically directed BLM 
to manage the public lands to produce resources for human 
use: “the public lands be managed in a manner which rec-
ognizes the Nation’s need for domestic sources of minerals, 
food, timber, and fiber from the public lands . . . .”56 Fossil-
fuel energy resources are included in the term “minerals,” but 
most renewable energy resources are not explicitly included 
as part of “the Nation’s need for domestic sources.”57

The FLPMA’s broad requirement that “the public lands 
be managed in a manner that will protect” the enumerated 
environmental and cultural values, however, is a consider-
ation that DoI is primarily responsible for ensuring on all 
public lands—including those withdrawn for military use. 
In theory, such withdrawals are only temporary, and DoI has 
a responsibility to “help prepare for the day when lands might 
(BRACishly, for example)58 return to the public domain”59 
for non-military purposes.

It is within the context of these broad policy goals that the 
FLPMA offers a statutory basis for defining the purposeful 
uses of a withdrawal. In relevant part, it states:

The term “withdrawal” means withholding an area of Fed-
eral land from settlement, sale, location, or entry, under 
some or all of the general land laws, for the purpose of limit-
ing activities under those laws in order to maintain other 
public values in the area or reserving the area for a particular 
public purpose or program; or transferring jurisdiction over 
an area of Federal land . . . from one department, bureau or 
agency to another . . . .60

This definition highlights the importance of the limiting 
principle behind land withdrawals. Whether military with-
drawn lands “maintain . . . public values,” or are used for 
their “particular public purpose,” when implementing solar 
energy projects is key to determining whether such projects 

55. 43 U.S.C. § 1701(a)(8) (2012).
56. Id. § 1701(a)(12).
57. Geothermal energy resources are classified as “mineral” resources, so the FLP-

MA’s language does encompass geothermal development in accordance with 
the Geothermal Steam Act of 1970, 30 U.S.C. § 1024 (2012). United States v. 
Union Oil Co., 548 F.2d 1271 (9th Cir. 1977) (“All of the elements of a geo-
thermal system magma, porous rock strata, even water itself may be classified 
as ‘minerals.’” (citations omitted regarding classification of water as mineral)).

58. “BRACishly” refers to the Base Realignment and Closure (“BRAC”) process, 
10 U.S.C. § 2687 (2012), that led to the closure of hundreds of military instal-
lations and their transfer either back to the public domain or to other non-mil-
itary uses from 1988-2005. See George Schlossberg, How Congress Cleared the 
Bases: A Legislative History of BRAC, 1 J. Def. Communities 1 (2012), avail-
able at http://www.defensecommunities.org/wp-content/uploads/2012/02/
FINALJournal1.pdf, for a chronology of executive and congressional actions 
in the BRAC process.

59. Interview with Ned Farquhar, former Deputy Assistant Sec’y, Land & Minerals 
Mgmt., U.S. Dep’t of the Interior (May 19, 2014).

60. 43 U.S.C. § 1702(j) (2012). In parsing this definition, one can see three dis-
tinct purposes for “withdrawals”: (1)  “withholding an area . . . in order to 
maintain other public values”; (2) “reserving the area for a particular public 
purpose”; and (3) “transferring jurisdiction.” Because a clause 2 “reservation” 
carries more restrictions in contrast with a clause 1 pure withdrawal, analysis of 
clause 1 withdrawals will cover the bases necessary for this article. See S. Utah 
Wilderness Alliance v. BLM, 425 F.3d 735, 784–85 (2005).

are, in fact, permissible. Additionally, the definition pro-
vides that jurisdiction over federal lands may be transferred 
between agencies.61

While the FLPMA explains the importance of limiting 
a withdrawal to specific purposes, in addition to defining 
an agency’s jurisdictional role, the withdrawal enactments 
themselves detail the specific purposes and jurisdictions to 
which the lands are committed. For example, regarding pur-
poses, Congress may designate withdrawn lands for use as a 
“high-hazard testing area” and for “aerial gunnery . . . and 
tactical maneuvering and air support.”62 By its plain text, the 
withdrawal would permit a battalion of personnel to practice 
ground tactics with weaponry, in concert with aviation fire 
support assets. But the text does not explicitly say whether 
it is permissible to erect infrastructure to house and support 
those troops. Importantly for this Article, the withdrawal 
enactments do not state whether the military could allow 
the construction of solar energy utilities to supply power to 
those and other activities. For these reasons, we must look to 
a provision found within the post-FLPMA withdrawal enact-
ment. This provision, the “other defense-related purposes” 
clause, allows the land to be used for “other defense-related 
purposes, consistent with the purposes specified . . . .”63 Of 
course, this clause raises the questions of when a “purpose” 
is “defense-related,” and when that “purpose” is “consistent” 
with the enumerated purposes.

Every utility-scale solar project approved to date on BLM 
lands has been controversial, and there is little reason to 
believe similar projects on DoD lands will not face potential 
litigation in federal court through claims under the National 
Environmental Policy Act, the Endangered Species Act, or 
the FLPMA. Both project competitors—who may see DoD 
projects as threatening their economic position, if the DoD 
allows off-facility sale of surplus power into the grid—and 
environmental groups are likely to pursue all plausible legal 
theories to challenge DoD solar project development. One 
of those theories is that renewable energy development is not 
one of the purposes authorized for the withdrawal.

While no cases have addressed whether some “other pur-
pose” is “consistent” with the underlying purposes of a mili-
tary withdrawal, one post-FLPMA case is instructive. In New 
Mexico v. Watkins,64 the U.S. Court of Appeals for the D.C. 
Circuit (“D.C. Circuit”) rejected the executive branch’s broad 
reading of a withdrawal’s purpose, instead relying on the 
literal and unambiguous purpose originally set forth. Wat-
kins involved the saga of the Waste Isolation Pilot Program 
(“WIPP”), an effort of DoE to “demonstrate the safe dis-
posal of radioactive waste from defense activities.”65 In 1982, 
the Secretary of the Interior withdrew 9000 acres in New 
Mexico for the project for the stated purpose of validating 

61. As subsequent analysis will discuss, the degree of jurisdiction provided to an 
agency in a withdrawal carries great weight when determining the agency’s 
ultimate authority over those lands. In other words, grants of jurisdiction may 
allow us to determine which agency, DoD or DoI, has the power to decide 
what uses are consistent with a withdrawal’s purposes.

62. See, e.g., Pub. L. No. 99-606, 100 Stat. 3457 (1986).
63. See, e.g., id. § (1)(b)(1)(C).
64. 969 F.2d 1122 (D.C. Cir. 1992).
65. Id. at 1124 (internal citations omitted).
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site location and design and to protect the lands from com-
peting claims under the public land laws66 pending a legisla-
tive withdrawal.67 Pursuant to DoE request, DoI approved a 
subsequent withdrawal in 1983, which authorized the con-
struction of storage facilities in support of the site validation 
process, but explicitly prohibited the storage of waste.68 As 
the site and facilities validation progressed, DoE requested 
that DoI initiate a modification to the original withdrawal 
purpose and allow the storage of defense-related waste for 
testing purposes.69 DoE and DoI reasoned that the 1983 
withdrawal necessarily included “testing and demonstrating 
the feasibility of radioactive waste disposal” at the WIPP.70 
The D.C. Circuit did not agree: it upheld the district court’s 
issuance of a permanent injunction enjoining the storage of 
radioactive waste. Employing the familiar Chevron frame-
work, the D.C Circuit reasoned that the original purpose 
of the withdrawal explicitly prohibited the actual storage of 
defense-related radioactive waste.71 Therefore, DoI had vio-
lated the FLPMA’s requirement that withdrawal extensions 
be authorized only if “the purpose for which the withdrawal 
was first made requires the extension.”72 However, had the 
initial withdrawal not explicitly included the prohibition on 
waste storage, one can imagine a statutory construction by 
the agency—if Chevron applies, which we discuss in detail in 
Part IV—where waste storage might be included in a reason-
able construction of the purpose of site testing and validation.

Likewise, it may be possible that solar energy projects are 
permissible under military land withdrawals and the FLP-
MA’s land management mandates. For that question, we 
now turn to a deeper analysis of the military land withdraw-
als to determine whether such permissible constructions of 
purpose exist.

IV. Applying Chevron

The familiar Chevron two-step guides our analysis of inter-
pretations of law.73 Courts must first determine whether Con-
gress has “directly spoken to the precise question at issue,” 
which requires the court to determine whether Congress’s 
intent is “clear” and “unambiguous.”74 If Congress is clear, 

66. Examples include the Mining Law of 1872 (30 U.S.C. §§ 22 et seq. (2012)) 
and the Taylor Grazing Act of 1934 (42 U.S.C. §§ 315 et seq. (2012)), some 
provisions of which remain in effect despite the dramatic public lands overhaul 
in FLPMA in 1976.

67. Watkins, 969 F.2d at 1125 (citing Public Land Order No. 6232, 47 Fed. Reg. 
13,340 (Mar. 30, 1982)).

68. Id. (citing Public Land Order No. 6403, 48 Fed. Reg. 31,038 (July 6, 1983)).
69. Id. at 1126 (citing Public Land Order No. 6826, 56 Fed. Reg. 3038 (Jan. 28, 

1991)).
70. Id. at 1133.
71. Id. at 1134–35.
72. Id. at 1136 (citing 43 U.S.C. § 1714(f ) (2012)).
73. Chevron U.S.A. v. NRDC, 467 U.S. 837 (1984). Questions of agency author-

ity and jurisdiction, standing alone, do not vitiate the use of a Chevron analysis. 
See City of Arlington v. FCC, 133 S. Ct. 1863 (2013). Despite some com-
mentators’ concerns that applying Chevron to “jurisdictional” interpretations 
“leaves the fox in charge of the henhouse,” Id. at 1874, the Court in City of 
Arlington held that a “jurisdictional” interpretation raises the same questions as 
any other statutory interpretation, rendering a different analysis unnecessary. 
Id. at 1868.

74. Chevron, 467 U.S. at 842–43. Chevron, which states that, “If a court, employ-
ing traditional tools of statutory construction, ascertains that Congress had an 

that is the end of the matter. If Congress is not clear, the 
court must then assess whether the agency’s interpretation of 
law is “permissible” or “reasonable.”75 As the analysis shows 
here, Congress is silent on the issue of solar energy develop-
ment on military withdrawn lands. Congress was therefore 
not clear or unambiguous and has left a “gap” in the statute 
that it has delegated authority to an agency to fill.76 Given the 
ambiguity, we next look at two constructions of the statute: 
that solar energy development either is or is not a permissible 
“defense-related purpose”. We find that both constructions 
are eminently reasonable, which means the answer to our 
second key question of who decides is pivotal to this debate.

A. Background

While the DoD solar study area considered ten installa-
tions in the Colorado and Mojave deserts,77 the major post-
FLPMA withdrawal acts cover only five of those installations: 
the Nellis Air Force Range (“Nellis Range”), the Barry Gold-
water Navy and Air Force Ranges (“Goldwater Ranges”), 
the Navy’s China Lake Naval Weapons Facility (“China 
Lake”), the Marine Corps’ Chocolate Mountain Gunnery 
Range (“Chocolate Mountain”), and the Marine Corps Air 
Ground Combat Center at Twentynine Palms (“Twentynine 
Palms”). These withdrawal acts account for the vast majority 
of land—5,994,342 withdrawn acres—in the area of interest 
for DoD solar development.78 For that reason, we will focus 
on those installations as we maneuver through the military 
withdrawal acts.

Since the passage of the FLPMA, Congress passed four 
major military land withdrawals. Each Act set aside hun-
dreds of thousands—and in some cases, millions—of acres 
for various DoD uses. The Military Lands Withdrawal Act 
of 1986 and the California Military Lands Withdrawal Act 
of 1994 were the first of these enactments. But since Con-
gress typically authorizes a withdrawal for a term of fifteen to 
twenty-five years, withdrawal enactments must be renewed. 
For this reason, Congress subsequently passed the Military 
Lands Withdrawal Acts of 1999 and 2013. These latter enact-
ments govern the vast majority of withdrawn military acre-
age in DoD’s solar study. However, it is necessary to study 

intention on the precise question at issue, that intention is the law and must 
be given effect,” has generated continuing debate among both lower courts 
and legal scholars about how the “traditional tools of statutory construction” 
should be deployed in Step One. The analysis is not limited to the statutory 
text alone but may include legislative history, the structure of the act, and the 
purpose of the act to discern Congress’ intention.

75. Id. at 843.
76. The question of whether Congress has delegated that authority to DoI or DoD 

is critical, of course, to determining whether Chevron deference applies. Chev-
ron deference is appropriate if Congress has delegated authority to an agency 
to act with the force of law, but this issue (often referred to as Chevron “Step 
Zero”) has been a subject of continuing debate on the Court.

77. DoD Solar Study, supra note 8, at 15. The DoD solar study considered 10 
installations occupying these deserts to ascertain the viability for utility scale 
solar power projects at each.

78. The specific accounting of lands withdrawn via the post-FLPMA withdrawal 
acts is as follows: 2,919,890 acres at the Nellis Range, MLWA II § 3011(b)
(4); 1,650,200 at the Goldwater Ranges, MLWA II § 3031(a)(3); 1,045,000 at 
China Lake, MLWA III § 2971(b); 228,324 at Chocolate Mountain, MLWA 
III § 2961(a); and 150,928 at Twentynine Palms, MLWA III § 2941(b).
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and understand the previous withdrawal enactments to shed 
light on our inquiry into the purposeful uses of military 
withdrawn lands. Table 1 shows the chronology of the with-
drawal enactments and when they governed the withdrawals 
in question.

B. The Military Land Withdrawal Acts

The Military Lands Withdrawal Act of 1986 (“MLWA 
I”) was the first major military land withdrawal to occur 
after the passage of the FLPMA, withdrawing over 6 mil-
lion acres of land in the desert southwest for military use.79 
MLWA I executed a number of withdrawals, but for pur-
poses of the DoD solar study, this article is concerned with 
the Nellis Range and the Goldwater Ranges withdrawals. 
MLWA I was an important milestone because it recon-
ciled the requirements of the FLPMA and the Engle Act80 
(passed in 1958 and discussed in Part VI, infra) with respect 
to military withdrawn lands.81 Together, the FLPMA and 
the Engle Act, discussed in greater detail at Part VI.A.2, 
infra, require congressional involvement and approval in the 
land withdrawal process. This involvement curbs previously 
unchecked DoD expansion, by the executive branch, onto 
other non-military federal lands. For that reason, MLWA 
I explicitly laid out the geography of the withdrawn lands 
and the purposes for which the withdrawals may be used. 
For example, the Nellis Range in Nevada is about a 2.95 
million-acre withdrawal for use “as an armament and high-
hazard testing area” and “for training for aerial gunnery, 
rocketry, electronic warfare, and tactical maneuvering and 
air support.”82 The smaller Bravo-20 bombing range is a 
21,576-acre withdrawal intended for Navy “testing and 
training for aerial bombing, missile firing, and tactical 

79. Pub. L. No. 99-606, 100 Stat. 3457–59 (1986). For a complete review of all of 
MLWA’s requirements, see Wilcox & Vliet, supra note 13, at 465–68.

80. The Engle Act of 1958 required congressional approval of withdrawals greater 
than 5000 acres. This was an effort to prevent unchecked executive branch 
withdrawals that were commonplace until that time.

81. Darrin Hostetler, The Wrong War, With the Wrong Enemy, at the Wrong Time: 
The Coming Battle Over the Military Land Withdrawal Act and an Experiment in 
Privatizing the Regulation of Public Lands, 29 Envtl. L. Rev. 303, 312 (1999); 
Wilcox & Vliet, supra note 13, at 467.

82. 100 Stat. at 3457.

maneuvering and air support.”83 The other land withdrawals 
in MLWA contain similar statements of purpose.84

In addition to the explicit purposes, however, every with-
drawal contains a residual provision allowing for “other 
defense-related purposes consistent with the purposes speci-

fied in this withdrawal.”85 Under MLWA I, 
the Secretary of Defense must immediately 
notify the Secretary of the Interior and 
“shall indicate the additional use or uses 
involved, the proposed duration of such 
uses, and the extent to which such addi-
tional military uses of the withdrawn lands 
will require that additional or more strin-
gent conditions or restrictions be imposed 
on otherwise-permitted nonmilitary uses 
of the withdrawn land” before the military 
department concerned can engage in such 
an “other defense-related” purpose.86 With 
that, Congress provided an accountabil-
ity mechanism that would force DoD to 
provide information on evolving land uses, 
giving Congress an opportunity to assert 

its ultimate authority, when necessary. After MLWA I, how-
ever, it is unclear if or how DoI can constrain DoD after the 
Secretary of Defense’s notification to DoI.

This issue—whether DoI can constrain DoD’s declara-
tion and pursuit of “other defense-related purposes”—is the 
heart of the “who decides” question. If DoD’s only restraint 
is notice, it implies that DoD may proceed with the declared 
purpose after notice is given; in other words, DoD is the 
decider and DoI has no authority to constrain DoD’s actions. 
However, this is not necessarily the case, and the issue bears 
mentioning here because it directly affects the Chevron Step 
Zero inquiry. As discussed in Part V, whether an agency pos-
sesses administrative jurisdiction, management jurisdiction, 
or a hybrid of the two, is a key factor in assessing the “who 
decides” question. The jurisdictional authority may confirm 
an agency’s authority to interpret and implement the with-
drawal statute, but it can also detract from it. In other words, 
just because “who decides” is seemingly spoken for in one 
section of the withdrawal, it does not follow that the entirety 
of the withdrawal statute answers the “who decides” ques-
tion in the same way. When the statute presents this level of 
conflict on the issue of authority and how the agency arrived 
at its decision, lesser forms of deference than Chevron may 
be appropriate.

Congress also passed the California Military Lands 
Withdrawal and Overflights Act of 1994 (“California Act”) 

83. Id.
84. Note the subtle distinctions between the purposes for these two specific mili-

tary facilities, however: both include “training for…tactical maneuvering and 
air support,” but Nellis Range includes “testing” as well as “training.” Also, the 
“testing and training” at Nellis Range is for “aerial gunnery,” “rocketry,” and 
“electronic warfare” while the “training” (but not “testing”) at Bravo-20 is for 
“aerial bombing” and “missile firing.” Such distinctions may be important in 
determining whether solar energy development is an allowable purpose for a 
particular military withdrawal.

85. Id. at 3457–59.
86. Id. at 3461.

Table 1 – Withdrawal Enactments Graphic Time Line

Nellis 
Range

Goldwater 
Ranges

China Lake Chocolate 
Mountain

Twentynine 
Palms

1986 MLWA I MLWA I

1994 California 
Act

California 
Act

1999 MLWA II MLWA II

2013 MLWA III MLWA III MLWA III

Present
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in between MLWA I and the Military Lands Withdrawal 
Act of 1999 (“MLWA II”).87 The California Act withdrew 
about 1.3 million acres for use at China Lake and Choco-
late Mountain.88 Like MLWA II, the California Act gener-
ally followed lock-step with MLWA I. However, there is one 
significant deviation in the listed purposes: along with the 
typical cadre of military land uses and the residual “other 
defense-related” purpose, the California Act made explicit 
that the withdrawn lands at China Lake could be used for 
“geothermal leasing and development and related power pro-
duction activities.”89 China Lake is, in fact, home to the first 
geothermal energy production facility in DoD, which began 
producing electricity in 1987—seven years before Congress 
explicitly authorized its development through the Act.90

In this respect, one may think that Congress intended 
DoD to engage in renewable energy development only where 
it was explicitly authorized. However, additional background 
on the China Lake withdrawal shows that explicit authori-
zation was necessary to avoid conflict with respect to geo-
thermal energy law. Under the Geothermal Steam Act of 
1970, DoI is required to establish rules and regulations for 
the leasing of geothermal resources on all lands managed by 
“federal agencies,” including withdrawn lands.91 There is no 
indication that DoD or the Department of the Navy were 
exempted from the definition of “federal agencies,” mean-
ing that DoI also regulates the granting of geothermal leases 
on DoD lands.92 Further, the Geothermal Steam Act is one 
of the many public land laws from which military lands are 
typically withdrawn.93 Therefore, Congress had to give the 
Secretary of the Navy explicit authorization for geothermal 
leasing, development, and power production activities in 
China Lake, lest the Secretary of the Navy overtly violate the 
terms of the withdrawal and flatly ignore DoI’s clear author-
ity over geothermal energy production. Thus, the listing of 
geothermal energy as a specific purpose in the China Lake 
withdrawal was necessary only to avoid conflict with exist-
ing law that was specific to geothermal resources. A similar 
conflict may not exist for solar energy development.

MLWA II operated in identical fashion to MLWA I.94 As 
MLWA I only authorized the withdrawals for fifteen years, 
MLWA II was necessary to extend those withdrawals, and it 
did so for a period of twenty to twenty-five years.95 The general 
purposes behind the withdrawals were altered slightly, but the 
spirit and intent of MLWA II was the same as its predecessor.

87. Pub. L. No. 103-433, §§ 801–812 (1994) [hereinafter California Act].
88. Id. § 803(a)(2), (b)(2).
89. Id. § 803(a)(1)(D).
90. One of the authors, Professor Duane, served as a consultant in 1990 on unre-

lated regulatory policy in California and Nevada to California Energy Com-
pany, which developed the geothermal project at China Lake. He was not yet a 
licensed attorney and provided no legal advice on the matter to either Califor-
nia Energy Company or the Navy.

91. 30 U.S.C. §§ 1001 et seq. (2012). See also Office of the Inspector Gen., 
U.S. Dep’t of the Interior, Bureau of Land Management’s Geothermal 
Resource Management, Report No. CR-EV-BLM-0004-2012 (Mar. 2013).

92. 30 U.S.C. § 1002 (2012).
93. For the major military land withdrawals discussed—MLWA I, MLWA II, and 

the California Act—every land withdrawal, with the exception of China Lake, 
withdraws the land from the operation of “geothermal leasing laws.”

94. Pub. L. No. 106-65, 113 Stat. 885 (1999).
95. Id. at 890, 892.

On December 26, 2013, President Obama signed into 
law the 2014 National Defense Authorization Act (“2014 
NDAA”),96 which included the Military Land Withdraw-
als Act of 2013 (“MLWA III”).97 MLWA III readdresses and 
renews five installations, three of which are located within 
DoD’s solar study area: the China Lake withdrawal,98 a new 
withdrawal for Twentynine Palms,99 and Chocolate Moun-
tain.100 In most respects, the basic withdrawal provisions 
mirror the previously discussed congressional withdrawals: 
the lands in China Lake and Twentynine Palms are with-
drawn and reserved for specific military purposes,101 and 
the departmental secretaries have the power to authorize 
“other defense-related purposes” consistent with the specified 
purposes,102 so long as the Secretary of the Interior receives 
adequate notice.103

C. Permissible Constructions

Though we know DoD would take the position that utility-
scale solar is a permissible use of withdrawn lands, we should 
be cautious about assigning to DoI a position against utility-
scale solar. Given DoI’s Solar PEIS, discussed above, it is not 
inconceivable that DoD and DoI would be on the same page. 
But both agencies have different interests and rationales for 
and against solar development, and it may be that DoI would 
have concerns about development on specific withdrawals.104 
For this reason, the following analysis considers two poten-
tial positions—whether utility scale solar is or is not a permis-
sible use of the withdrawals—without attributing them to a 
specific agency.105

1. Utility-Scale Solar Is a Permissible “Defense-
Related Purpose”

Congress failed to speak with clarity regarding whether 
utility-scale solar electricity properly falls within a “defense-
related purpose.”106 Under Step One of Chevron, in other 

96. Pub. L. No. 113-606, 127 Stat. 672 (2013) [hereinafter MLWA III].
97. Id. §§ 2901–2979.
98. Id. §§ 2971–2979.
99. Id. §§ 2941–2946.
100. Id. §§ 2961–2966.
101. See, e.g., id. §§ 2971(a), 2941(a).
102. See, e.g., id. §§ 2971(c), 2941(c).
103. Id. § 2914.
104. As noted, two senior DoI officials have privately told the authors that the DoI 

position in the negotiations with DoD is that any proposed solar development 
on DoD withdrawn lands must be evaluated on a case-by-case basis. One rea-
son for the DoI position is that the possible impacts of solar development on 
DoD withdrawn lands on other public land uses and values (either on with-
drawn lands or adjacent lands) are likely to vary considerably.

105. Additionally, it is unnecessary to analyze each separate withdrawal. Unlike the 
questions of administration, management, and jurisdiction discussed infra, 
which play to the question of who decides, the statutory provisions stating 
the “other defense-related purposes” clause are drafted quite similarly—almost 
verbatim—for each withdrawal. For that reason, our analysis can focus more 
broadly on the reasons that support a particular construction of the statute.

106. The issue never came up during negotiations over the MLWA III and therefore 
neither congressional staff nor individual congressional members raised it dur-
ing bill mark up, committee hearings, or in the conference committee negotia-
tions that led to the final text of MLWA III. Interview with Amelia Jenkins, 
Deputy Staff Dir., Democratic Staff, U.S. House of Representatives Comm. on 
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words, there is ambiguity in the statute that suggests Con-
gress has left a “gap” for the agency (to which it has del-
egated authority to implement the statute under Step Zero 
of Chevron) to fill. Thus, the question remains under Step 
Two of Chevron whether the decision to build utility-scale 
solar is a reasonable or “permissible construction” of the 
withdrawal statutes.107

Recall that “other defense-related purposes” must main-
tain consistency with “the purposes specified in the with-
drawal.” For that reason, we must keep in mind that the 
purposeful land uses explicitly authorized by the withdrawal 
are operational and training necessities, such as “high-hazard 
testing areas,” “aerial bombing,” “tactical maneuvering and 
support,” and “research, development, test, and evaluation” 
facilities. These land uses cannot occur without supporting 
infrastructure, such as munitions depots, command and 
control centers, airplane hangars, vehicle maintenance bays, 
and the like. But they also imply a number of corresponding 
needs: barracks, emergency services, chow halls, fuel depots, 
security and force protection. These needs are not explicitly 
authorized in the withdrawal statutes, but Congress clearly 
intended—implicitly but not explicitly—for the military 
services to build and maintain the requisite infrastructure 
to support the explicit withdrawal purposes. The question 
is therefore whether the construction of utility-scale solar is 
within the scope of this implied authorization by Congress or 
is so far attenuated from the statutory purposes as to not be 
within a reasonable or permissible construction of the statute.

To that question, Congress has provided its own answer 
by directing DoD to meet a number of renewable energy 
goals and providing financing mechanisms for it. Recall that 
the Energy Policy Act of 2005 required DoD to obtain 7.5% 
of its energy consumption from renewable energy.108 EISA 
provided financing for these renewable energy projects, in 
part, by providing for appropriated funds and private financ-
ing. Furthermore, Congress in the 2007 NDAA amended a 
number of statutes in Title 10 of the U.S. Code, all aimed at 
enhancing energy security and efficiency within the DoD.109

With those congressional mandates and directives in 
hand, and given those mandates alone, it is reasonable to 
believe that utility scale solar energy generation is a per-
missible “defense-related purpose.” Couple those directives 
with the implied necessity of electrical power to support 

Natural Res. (May 16, 2014). It is therefore unsurprising that Congress failed 
to speak with clarity in the text of any of the withdrawal Acts at issue here.

107. Chevron U.S.A. v. NRDC, 467 U.S. 837, 843 (1984).
108. Also recall that, in his implementation of that act, President Bush required that 

half of the goal come from new renewable sources and, when feasible, be imple-
mented on agency property. An executive order is not, of course, evidence of 
congressional intent—but it may be relevant in a court’s inquiry when deploy-
ing the traditional tools of statutory construction to discern Congress’s intent. 
In a case like this, however, where the issue before the court is whether or not 
the Executive has gone beyond the scope of Congress’s intent, it is unlikely to 
weigh heavily.

109. President Obama subsequently reiterated President Bush’s commitment to 
building renewable energy projects on agency property. However, the U.S. 
Supreme Court has (in other contexts) explicitly rejected this logic of sub-
sequent appropriation as an indication of congressional intent to modify the 
constraints of applicable statute. TVA v. Hill, 437 U.S. 153 (1978). The argu-
ment, while supportive of this position, may therefore not be persuasive in a 
federal court.

the explicit withdrawal purposes and backers of this posi-
tion have a strong argument to pass the deferential stan-
dard of Chevron.

While the issue of solar energy generation as an “other 
defense-related purpose” finds a straightforward answer in 
our analysis, the question of solar energy sales to off-base 
(non-DoD) users faces more difficult terrain. To answer this 
question, the withdrawal enactments must be read together 
with other statutes in Title 10 of the U.S. Code. In so doing, 
we find this issue a tougher fight for DoD to win.

The various Services have adopted competing interpreta-
tions in this respect. The Army has interpreted the “other 
defense-related purpose” clause to mean that it can use the 
land for any valuable purposes, “including for use in leasing 
to private solar energy developers for retail electricity genera-
tion to be supplied to the installation or wholesale electricity 
generation to be supplied to the regional grid.”110 However, 
the Air Force and Navy/Marines have interpreted this clause 
more narrowly to mean that the military services have the 
authority to lease the land to private developers for solar 
energy development only so long as the resulting electricity 
generation is sold to the military installation for on-installa-
tion use.111 For the Army, the fact that the original Fort Irwin 
withdrawal was by executive action in 1940 (before either 
the Engle Act or FLPMA) means that there is no explicit 
purpose language from a congressional act that subjects the 
original executive withdrawal to FLPMA.112 The other mili-
tary branches within the DoD solar study, in contrast, are 
primarily operating on lands withdrawn after the Engle Act 
and subject to the specific purpose provisions required under 
FLPMA.

The permissibility of such a DoD use of withdrawn land 
does not hinge entirely on whether such use is a permissible 
purpose of the withdrawal. Chapter 173 of Title 10 of the 
U.S. Code, titled “Energy Security,” provides some insight 
to help answer this question.113 In Title 10, the term “energy 
security” is somewhat telling in and of itself, as the chap-
ter defines “energy security” to mean “access to reliable 
supplies of energy and the ability to protect and deliver suf-
ficient energy to meet mission essential requirements.”114 
Further on, it states that “pursuit of energy security means 
the installation will give favorable consideration to projects 
that provide power directly to a military facility or into the 

110. DoD Solar Study, supra note 8, at 7-13 (citing Alan D. King, Presenta-
tion at the Ass’n of Def. Communities Winter Forum, Developing Renewable 
Energy Projects on DoD Land (Feb. 14-16, 2011), available at http://www.
defensecommunities.org/programs-services/2011-winter-forum/conference- 
presentations/.

111. Id. at 7-13 (citing U.S. Air Force, Final Environmental Assessment: Out-
grant for Construction and Operation of a Solar Photovoltaic Sys-
tem in Area I, Nellis Air Force Base 2-1, 4-7 (Mar. 2011)).

112. See Executive Order No. 8507, 5 Fed. Reg. 2817 (Aug. 13, 1940); Executive 
Order No. 9526, 10 Fed. Reg. 2423 (Mar. 2, 1945); Public Land Order 1750, 
23 Fed. Reg. 8747 (Nov. 5, 1958). A subsequent post-FLPMA withdrawal act 
subjects only about one-fifth of the 754,134-acre Army base to FLPMA and 
our analysis of “other defense-related purposes.” National Defense Authoriza-
tion Act for Fiscal Year 2002, Pub. L. No. 107-107, § 2901–2913 (Fort Irwin 
Military Land Withdrawal Act of 2001).

113. 10 U.S.C. §§ 2911–2925 (2012).
114. Id. § 2924(3)(A).
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installation electrical distribution network.”115 Solar, among 
other resources, is specifically designated as a permissible 
renewable energy project,116 and the study and procurement 
of solar systems is required where feasible.117 However, such 
studies and procurement activities are limited to determining 
which forms of solar energy “may be reliable in supplying the 
energy needs of the Department of Defense.”118

DoD possesses several contractual and procurement tools 
to utilize in the pursuit of energy security through solar 
energy.119 However, the grandest, and most relevant for 
our inquiry here, is DoD’s ability to enter into thirty-year 
PPAs.120 PPAs allow federal agencies, DoD in this case, to 
implement on-site renewable energy projects with no upfront 
capital costs.121 The developer installs a renewable energy sys-
tem on federal land or buildings.122 In exchange, the agency 
agrees to purchase power generated by the system.123 Such 
agreements repay the developer over the term of the contract, 
while the developer actually owns, operates, and maintains 
the system for the life of the contract.124

The statutory underpinnings of PPAs are critical to our 
inquiry. Title 10 requires that PPAs be approved by the Sec-
retary of Defense, and they must be located “on real prop-
erty under the Secretary’s jurisdiction or on private property 
and the purchase of energy produced from such facilities.”125 
With regards to selling electricity produced via those PPAs, 
“[t]he Secretary of a military department may sell, contract to 
sell, or authorize the sale by a contractor to a public or private 
utility company of electrical energy generated from alternate 
energy or cogeneration type production facilities which are 
under the jurisdiction (or produced on land which is under 
the jurisdiction) of the Secretary concerned.” Thus, the code 
appears to limit the establishment of PPAs to only “real prop-
erty,” as opposed to withdrawn land, but at the same time 
allows sale of electricity to public and private utilities from 

115. Id. § 2924(3)(B).
116. Id. § 2924(7)(A).
117. Id. § 2922b(a).
118. Id. § 2922b(b).
119. See id. § 2913 (Energy Savings Contracts); id. § 2914 (Energy Conservation 

Construction Projects); id. § 2915 (solar energy generation for new construc-
tion projects).

120. Id. § 2922a. Note that thirty-year PPAs for projects on land that is only with-
drawn for fifteen to twenty-five years may be insufficient to allow project devel-
opers to acquire project financing on reasonable terms. The withdrawal terms 
may therefore need to be lengthened by Congress in order to allow lower-cost 
project financing for projects on withdrawn land. The House of Representa-
tives passed H.R. 4435, the 2014 NDAA, in May 2014 with provisions in Title 
29 to eliminate the termination dates for all military land withdrawals under 
MLWA II until either (1) the Secretary of Defense states that the lands are no 
longer needed for military purposes or (2) the Secretary of Interior transfers 
administrative jurisdiction to DoD. Interview with Brian Garrett, U.S. House 
of Representatives Armed Servs. Comm. (May 28, 2014). The Senate had not 
yet taken action on the 2014 NDAA as this article went to publication, so we 
do not analyze the provisions of H.R. 4425 here.

121. Scholtes, supra note 18, at 78.
122. Id.
123. Id.
124. Id. at 79. This structure allows project developers to reap the tax benefits associ-

ated with renewable energy development that would otherwise be unavailable 
to public entities. Such structures sometimes involve ownership and operation-
al arrangements that allows the public entity to acquire full ownership interests 
after the PPA.

125. 10 U.S.C. § 2922a(a)(2).

lands simply “under the jurisdiction . . . of the Secretary [of 
the military department] concerned.”

Once again, then, there is conflicting statutory author-
ity on the question of whether DoD can develop renewable 
energy projects that sell power off-base into the grid. For 
practical reasons, however, renewable energy projects must 
be integrated into the grid both to account for their inter-
mittency and to take advantage of the economies of scale 
and scope associated with a diverse portfolio of generating 
resources and demand.126 Therefore, perhaps the proper 
approach is to interpret the conflicting authority as allowing 
renewable energy project sales off-base as long as the proj-
ect itself is designed primarily to meet on-base energy needs. 
Project sizing may therefore be a fact-specific basis for deter-
mining if the off-base sales are permissible under both the 
“other defense-related purposes” language of the withdrawal 
statute and the Title 10 language regarding renewable energy 
project power sales.127

2. Utility-Scale Solar Is Not a Permissible 
“Defense-Related Purpose”

For the same reasons that we moved immediately to Step 
Two of Chevron above, we do the same when analyzing 
whether a decision against utility-scale solar is a permissible 
construction of the statute.128 While there is a level of absur-
dity in holding DoD only to the specific activities mentioned 
in a withdrawal purpose, there must also be a limit to how 
far DoD can run with “other defense-related purposes.” It 
certainly makes sense to establish infrastructure to support 
the people, equipment, and facilities that comprise a mod-
ern military installation. However, there must be some geo-
graphical limit to this infrastructure. It makes little sense to 
site a munitions depot in the middle of an aerial bombard-
ment range; that would deteriorate a primary defense-related 
use by taking up land for the facility itself and requiring a 
standoff area much more expansive than the land it resides 
upon. In the same manner, siting utility-scale solar projects 
on withdrawals—which can occupy thousands of acres and 
require their own supporting infrastructure, roads, and the 
like129—could also deteriorate both the specified defense-
related uses of the land and other public land purposes that 

126. Integration lowers total production costs, so some off-base sales may be nec-
essary to maximize DoD use of renewables. Timothy P. Duane & Kiran H. 
Griffith, Legal, Technical, and Economic Challenges in Integrating Renewable 
Power Generation Into the Electricity Grid, 4 San Diego J. Climate & Energy 
L. 1, 5–6 (Spring 2013).

127. A 500-MW solar project (during peak production) on a base with 450-MW 
of peak demand may be permissible, for example (even if it must sell some 
of its surplus power on peak production days), while the same solar project 
on a base with only 50 MW of peak demand may not a permissible project. 
Determining if a project is designed primarily for DoD use probably requires 
a fact-specific inquiry rather than a bright-line rule.

128. Proponents of this position would argue that the text “other defense-related 
purposes” is not ambiguous under Step One of Chevron, of course, and that 
Congress has left no “gap” to be filled—in order to avoid Step Two of Chevron.

129. The 392-MW Ivanpah project, which is the largest solar project in the region, 
covers 3,400 acres (5.3 square miles). Ivanpah Solar Electric Generating System, 
Docket Nos. 7-AFC-05 and 7-AFC-5C, Cal. Energy Commission, http://
www.energy.ca.gov/sitingcases/ivanpah/ (last visited Apr. 6, 2014).
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Congress may have wanted to protect by limiting the geo-
graphical scale or purposeful scope of the withdrawal.130

Furthermore, for all of the congressional enactments cited 
in support of utility-scale solar projects, not a single one 
directed or otherwise evinced a legislative policy of estab-
lishing renewable energy utilities on withdrawn lands. The 
fact that Congress pushes DoD towards greater and greater 
renewable energy mandates does not then necessarily imply 
that DoD can use withdrawn lands for that purpose. Bear 
in mind that every explicit direction to carry out renewable 
energy projects on agency property came not from congres-
sional enactment, but via executive order. Where Congress 
has authorized DoD to procure electrical generation facilities, 
the authorization permits such projects, in relevant part, “on 
real property under the Secretary’s jurisdiction.”131 A viable 
reading of that statute is that “real property” does not encom-
pass a withdrawal, but rather “real property” held by DoD 
or a specific military department. To say that “real property” 
generally means any property held in fee by the federal gov-
ernment would be to render “real property” superfluous, for 
any federal property, including a withdrawal, could then be 
placed under “the Secretary’s jurisdiction.”132

With these dueling constructions of the statute on a rela-
tively even playing field, the issue of who decides—or which 
agency has authority to construe the statute—is of primary 
importance in the debate. For that reason, we analyze that 
question to determine which agency, if any, has the decision-
making authority.

V. The Decisionmaking Agency

The key conclusion of the preceding section is that military 
land withdrawal statutes generally do not clarify whether 
solar energy development is consistent with the purposes of 
a withdrawal. Those statutes provide support for an agency 
to argue that solar development is consistent, but they also 
provide support—albeit somewhat weaker support, with 
most withdrawals—for an agency to argue that solar energy 
development is not consistent. A reasonable agency, in other 
words, could draw either conclusion. Under standard prin-
ciples of administrative law, that above-described ambiguity 
would confer discretion upon the deciding agency. Here, 
however, it raises a difficult additional question of which 
agency has decisionmaking authority over solar energy 
development on withdrawn lands. The ambiguity also raises 
the question of which agency, either DoD or DoI, should 
receive deference if there is disagreement between the two. 
We conclude that the decisionmaking power most likely 
resides with the military departments.

130. As an illustration, the boundaries for Chocolate Mountain were redrawn in 
the MLWA III in order to ensure that a particular trail remained under BLM 
jurisdiction following the transfer of Chocolate Mountain to DoD. Interview 
with Amelia Jenkins, supra note 106.

131. 10 U.S.C. § 2922a(a)(2) (2012).
132. A decision within the executive branch that the DoI position prevails—and 

that solar projects are not allowed on lands withdrawn for military purposes—
may constitute a decision not to act that cannot then be reviewed under the 
Administrative Procedure Act because it is in the agency’s discretion. Norton v. 
S. Utah Wilderness Alliance, 542 U.S. 55 (2004).

A. The Legal Standard

In order to answer the question of which agency decides, we 
need a set of principles for determining which agency in a 
jurisdictional conflict will receive deference. Some com-
mentators argue that the existence of interagency coordinat-
ing measures elevate agency actions and interpretations to a 
greater level of deference. For instance, interagency coordi-
nation might “earn an agency ‘points’ in favor of deference” 
because the coordination process will improve the quality 
of the resulting decision.133 Courts that are unable to dis-
cern explicit congressional authorization for decisionmaking 
authority may use the existence of interagency coordination 
as evidence that deference to the deciding or acting agency is 
warranted.134 This case for deference is at its strongest when 
the agencies agree.135

However, that still leaves open the question of how to treat 
interagency disputes over competing interpretations. The 
existence of statutory coordination and consultation provi-
sions can provide security for a competing agency’s inter-
pretation, and it may be that courts would defer on these 
issues because such provisions create agency decisions that 
are politically, rather than judicially, reviewable. “Congress 
can oversee decisions about which agency regulates . . . [t]hus 
courts need not withhold deference on questions of which 
agency regulates.”136 This is especially true when Congress 
provides for explicit and implicit ex post monitoring and 
oversight arrangements, lending additional political account-
ability to the agency decision.137 Courts might also consider 
the extent to which an agency’s self-interest is at stake, for 
allowing agencies to decide upon the scope of their own 
authority would undermine political and judicial limitations 
on agency jurisdiction.138 This has particular significance if 
DoD intends to sell solar power from on-base facilities to off-
base customers, which we address in Part VII, infra.

With respect to this last point, questions of agency author-
ity and jurisdiction, standing alone, do not vitiate the use 
of a deferential analysis.139 This is a significant issue for our 
analysis because a large portion of the debate between DoD 
and DoI concerns jurisdictional questions, and arguably, 
each agency could seek to enlarge its own authority over 
withdrawn lands by interpreting grants of jurisdiction quite 
broadly. Despite some commentators’ concerns that applying 
Chevron deference to “jurisdictional” interpretations “leaves 
the fox in charge of the henhouse,”140 the Supreme Court 
has held that a “jurisdictional” interpretation raises the same 

133. Jody Freeman & Jim Rossi, Agency Coordination in Shared Regulatory Space, 
125 Harv. L. Rev. 1131, 1204–05 (2012).

134. Id. at 1206–07. Not only does this inform the question of whether to apply 
the Chevron framework, but it also informs the Step Two inquiry regarding the 
permissibility of the agency’s interpretation. Id. at 1207.

135. Jason Marisam, Duplicative Delegations, 63 Admin. L. Rev. 181, 207 (2011); 
see also Pub. Citizen v. Foreman, 631 F.2d 969, 975–76 (D.C. Cir. 1980); 
Arcadia v. Ohio Power Co., 498 U.S. 73, 80 (1990).

136. Marisam, supra note 135, at 239.
137. Id. at 239–40.
138. Cass R. Sunstein, Chevron Step Zero, 92 Va. L. Rev. 187, 234–35 (2006). See 

City of Arlington v. FCC, 133 S. Ct. 1863 (2013).
139. See id.
140. Id. at 1874.
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the lands for other non-military purposes if the secretary of 
the military department concerned consented to the use.147 
But despite that trump card, it was DoI that was bestowed 
the ultimate authority to formulate the management plans 
for the withdrawn lands, with the military departments 
retaining only a consultative role.148 Implementation of DoI’s 
management plan was a joint endeavor, though, as Congress 
directed DoI and the respective military department to create 
a memorandum of understanding to coordinate implemen-
tation of the management plan.149 Interestingly, despite the 
detailed efforts to delineate the authority of each agency, the 
California Act also gave DoI the option simply to hand over 
management authority for China Lake to the Navy.150 While 
the rationale behind this provision is unclear, especially since 
it does not apply to the other withdrawals, it nonetheless sig-
nals congressional delegation of a greater degree of authority 
and control to DoI, at least with respect to China Lake, in 
that DoI decides independently if and when DoD receives 
greater authority.

MLWA II and III represented a significant shift in man-
agement authority over the Goldwater Ranges and a new 
withdrawal for Twentynine Palms, but at the same time 
maintained the status quo for the Nellis Range and China 
Lake.151 Turning to the Goldwater Ranges and Twenty-
nine Palms, while the previous acts gave clear management 
authority to DoI, Congress unambiguously shifted that 
power to the military departments in subsequent statutes. 
For example, MLWA II provides that “the Secretary of the 
Navy and the Secretary of the Air Force shall manage the 
[Goldwater Ranges] withdrawn and reserved by this sec-
tion for the military purposes specified in this section, and 
in accordance with the integrated natural resource manage-
ment plan.”152 Regarding Twentynine Palms, the MLWA III 
language is slightly different, but with the same effect: “the 
Secretary of the Navy shall manage the land . . . for the pur-
poses described in [section 2941(c)] . . . in accordance with 
[an integrated natural resource management plan and other 
applicable law].”153 There is a layer of complexity to this grant 
of authority, however. Both provisions refer to management 
plans, which Congress required the military departments 
to “jointly prepare”154 or “update and maintain coopera-
tive agreements”155 with DoI. If conflicts arise during joint 
plan development, Congress provided that, regarding the 
Goldwater Ranges, “disagreements . . . shall be resolved by 
[the military secretary concerned],”156 but provided no such 
resolution mechanism regarding Twentynine Palms. Addi-

147. MLWA I § 3(a)(3); California Act § 805(a)(3).
148. MLWA I § 3(c); California Act § 805(c).
149. MLWA I § 3(e)(1); California Act § 805(e)(1).
150. California Act § 805(g)(1).
151. Regarding Twentynine Palms, the withdrawal statute draws a distinction be-

tween withdrawn lands designated for “exclusive military use” and withdrawn 
lands designated for “shared use” with DoI. See MLWA III §  2941(b)–(d) 
(2013). For the same reasons discussed in note 15, this analysis focuses on the 
“exclusive military use” area.

152. MLWA II § 3031(b)(1)(A) (1999).
153. MLWA III § 2942(a)(1).
154. MLWA II § 3031(b)(3)(A).
155. MLWA III § 2977(a).
156. MLWA II § 3031(b)(3)(C).

questions as any other statutory interpretation, rendering a 
different analysis unnecessary.141 However, not every “juris-
dictional” interpretation will receive deference. If a Chevron 
Step Zero analysis finds that the agency failed to act with the 
force of law, or that the agency did not have the authority to 
act with the force of law, then less deference may be appropri-
ate.142 In that instance, the level of deference depends upon 
“the interpretive method and the nature of the question at 
issue,” which is further explored by analyzing “[t]he intersti-
tial nature of the legal question, the related expertise of the 
agency, the importance of the question to administration of 
the statute, the complexity of that administration, and the 
careful consideration the agency has given to the questions 
over a long period of time.”143

B. The Military Land Withdrawal Acts

To start, a comparative assessment of jurisdictional man-
dates between the now-superseded MLWA I and Califor-
nia Act and the currently operative MLWA II and MLWA 
III will provide a clearer lens through which we might 
understand the current authority conferred to DoD and 
DoI. Within the withdrawal acts, there are four basic cat-
egories of statutory information that are instructional in 
this regard: (1)  direct references to assigned management 
authority, (2)  designated authority over resource manage-
ment plans, (3) mandatory interagency coordination mea-
sures, and (4)  options to transfer jurisdictional authority. 
Although MLWA I and the California Act are superseded by 
MLWA II and III for the Nellis Range, Goldwater Ranges, 
China Lake, Chocolate Mountain, and Twentynine Palms, 
it is still important to discuss the statutory information in 
the superseded acts in order to understand the evolution of 
authority over the withdrawals.

MLWA I and the California Act contain statements clearly 
identifying the agency charged with management jurisdic-
tion over the Nellis Range, Goldwater Ranges, China Lake, 
and Chocolate Mountain.144 In those acts, Congress gave the 
Secretary of the Interior clear authority to manage the with-
drawn lands in accordance with the FLPMA and other appli-
cable law.145 While Congress did enumerate specific purposes 
for which the lands “may” be managed, such as grazing, 
wildlife protection, and fire prevention,146 DoI could manage 

141. Id. at 1868.
142. In City of Arlington, Step Zero was not in dispute. See id. at 1874.
143. Id. at 1875 (Breyer, J., concurring) (counseling that these factors, as established 

in Barnhart v. Walton, 535 U.S. 212 (2002), continue to play an important 
role in our assessment of an agency’s jurisdictional interpretations).

144. It is important to note that this analysis focuses on lands withdrawn for mil-
itary purposes. Often, a withdrawal might encompass a national forest or, 
in the case of the Nellis and Goldwater Ranges, the Cabeza Prieta National 
Wildlife Refuge and the Desert National Wildlife Refuge. In these cases, the 
public lands have already been reserved for either National Forest or National 
Wildlife Refuge uses—then a portion of those reserved lands have been with-
drawn for military purposes. Thus, there can be an overlap of reserved lands 
that are then withdrawn. The withdrawal acts separately specify how Interior 
and the military departments are to manage and administer those lands, and 
since they are relatively small compared to the larger withdrawals, they are not 
considered here.

145. MLWA I § 3(a)(1) (1986); California Act § 805(a)(1) (1994).
146. MLWA I § 3(a)(2); California Act § 805(a)(2).
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tionally, the military departments’ management discretion is 
cabined by reference to the military purposes of the reser-
vation, as well as the resultant management plan and other 
applicable laws.157 Lastly, should the military departments 
fail to prevent “significant and verifiable degradation of the 
natural or cultural resources of such lands,” DoI possesses a 
nuclear option of sorts to reassume management jurisdiction 
from the military services.158 So, while nominal management 
authority did shift, there still remains a system of checks 
and balances that prevents either agency from having carte 
blanche management authority.

Neither the statutes nor the legislative history indicate why 
Congress opted not to grant nominal management jurisdic-
tion to the military over China Lake and the Nellis Range. 
The Air Force did gain management jurisdiction over those 
areas inside the withdrawal designated as “impact areas,”159 
but those areas are probably unsuitable for solar arrays, so 
they carry little relevance for our analysis. What is clear is that 
“the Secretary of the Interior shall manage the lands with-
drawn” pursuant to, and in accordance with, the FLPMA 
and other applicable law.160 The provisions regarding mili-
tary “veto” power over DoI’s “non-defense” uses of land still 
remain, albeit with slightly different statutory language,161 as 
do the provisions regarding consultation in the creation and 
implementation of resource management plans.162 And what 
Congress takes away, DoI may give back, at least with respect 
to China Lake: the provision granting DoI the authority to 
pass management jurisdiction to the Navy reappears in simi-
lar form here as it did in the California Act.163 In fact, DoI 
has exercised that option, passing management jurisdiction 
over China Lake to the Navy.164

On that last point, it is important to note that, prior to 
MLWA III, the withdrawal acts never defined what it meant 
for an agency to possess either “management jurisdiction” 
or “administrative jurisdiction,” despite generous use of the 
terms. Yet, these terms are important clues in our effort to 
determine the degree of authority each agency holds over a 
withdrawal. With the definition of “management jurisdic-
tion” in one hand, and clues about the meaning of “admin-
istrative jurisdiction” in the other, MLWA III provides 
additional context—while failing to provide a complete 

157. In particular, DoD obligations under section 7 of the Endangered Species 
Act trigger consultation with DoI through the U.S. Fish and Wildlife Service 
(FWS) that give DoI some authority to constrain DoD activities on such lands.

158. “If the Secretary of the Interior determines that the Secretary of the Navy or 
the Secretary of the Air Force has failed to manage lands withdrawn and re-
served by this section for military purposes in accordance with the integrated 
natural resource management plan for such lands under paragraph (3), and 
that failure to do so is resulting in significant and verifiable degradation of the 
natural or cultural resources of such lands . . . the Secretary of the Interior may 
[after appropriate notice and consultation] . . . transfer management responsi-
bility for the natural and cultural resources of such lands from the Secretary of 
the Navy or the Secretary of the Air Force, as the case may be, to the Secretary 
of the Interior . . . .” MLWA II § 3031(b)(7)(A)(i), (iii).

159. MLWA II § 3011(b)(3).
160. MLWA II § 3014(a)(1); MLWA III § 2974(a).
161. MLWA II § 3014(a)(3); MLWA III § 2972(c), (d).
162. MLWA II § 3014; MLWA III § 2977.
163. MLWA III § 2973.
164. Hearing Before the S. Comm. on Energy and Natural Res., Subcomm. on Pub. 

Lands 5 (July 30, 2013) (statement of Ned Farquhar, Deputy Assistant Sec’y 
for Land and Minerals Mgmt., Dep’t of the Interior).

answer—about the scope of authority Congress intended to 
give DoD and DoI over a particular withdrawal.165

With regard to “management jurisdiction,” MLWA 
III explains that “[t]he terms ‘manage’ and ‘management’ 
include the authority to exercise jurisdiction, custody, and 
control over the land withdrawn and reserved by this title 
. . . [but those terms] do not include authority for disposal of 
the land withdrawn and reserved by this title.”166 However, 
despite frequent use of “administer,” “administration,” and 
“administrative jurisdiction,” those terms are never defined. 
Nonetheless, the provisions transferring Chocolate Moun-
tain from DoI to the Navy are telling of Congress’ intent 
behind use of the terms “the land shall be treated as property 
. . . under the administrative jurisdiction of the Secretary of 
the Navy; and [ ] the Secretary of the Navy shall administer 
the land as the Chocolate Mountain Aerial Gunnery Range, 
California, and continue to authorize use of the land for mil-
itary purposes.”167

With that, one possible view is that “administrative” juris-
diction implies the sort of jurisdictional authority and duties 
associated with “fee”-type ownership.  One could argue that 
having “administrative jurisdiction” implies some modicum 
of greater authority or responsibility than “management” 
authority.  On the other hand, it may be that “adminis-
trative” versus “management” jurisdiction is a distinction 
without a difference. Given the breadth of the definition of 
“management”—“authority to exercise jurisdiction, custody, 
and control”—one could say that possessing “administrative 
jurisdiction” is merely nominally different than “manage-
ment” jurisdiction. Whatever the view, there are potential 
implications for our analysis of purposeful military uses: if 
administrative jurisdiction is a grant of greater authority, 
then agencies with administrative jurisdiction over with-
drawn lands have greater authority to decide what constitutes 
a permissible “defense-related purpose.” However, if admin-
istrative and management jurisdictions are distinctions with-
out a difference, then we must further dissect the statutes in 
order to discern who possesses greater decisional authority.

C. So Who Decides?

Clearly the withdrawal acts fail to give DoD and DoI clear 
exclusive authority to make rules carrying the force of law, or 
to otherwise act with the force of law, with regard to the land 
withdrawals. Thus, it is necessary to see what “other evidence” 
Congress left to help answer the question of administration. 
But, before carrying on, we must take care to understand 
that, at least with respect to the Step Zero question, there is 
no one-size-fits-all analysis for every individual land with-
drawal. Recall that within MLWA II and MLWA III—the 
enactments currently governing the withdrawals concerned 
in the DoD solar study—Congress granted DoD and DoI 
varying levels of authority over each specific withdrawal. 

165. As noted previously, however, Congress apparently never contemplated the is-
sue we address here.

166. MLWA III § 2902(2).
167. Id. § 2962(a) (emphasis added).
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Thus, each withdrawal carries its own nuances requiring 
individual consideration in the Step Zero analysis.168 Instead 
of conducting separate analyses for each withdrawal, this 
portion of the inquiry will analyze the Step Zero question by 
looking at (1) the Goldwater Ranges and Twentynine Palms 
as one category and (2) China Lake and the Nellis Range as 
a second category due to the similar statutory language of 
each grouping.169

Based only on the statutory language, one might conclude 
that that DoD administers the withdrawal statutes as to the 
Goldwater Ranges and Twentynine Palms, but that DoI 
administers the statutes governing China Lake and the Nel-
lis Range. Regarding the Goldwater Ranges and Twentynine 
Palms, their respective enactments give the military depart-
ments authority to “manage” the withdrawn lands for mili-
tary purposes and in accordance with resource management 
plans.170 Conferral of this management authority, in and of 
itself, is a powerful delegation, given that MLWA III defines 
the terms “manage” and “management” as contemplating 
complete “jurisdiction, custody, and control.”171 Where there 
are disagreements over management, at least with respect 
to the Goldwater Range, the military secretary concerned 
possesses sole authority to resolve those disagreements.172 
That “veto” power over another agency’s actions, coupled 
with statutorily defined “management” authority, stands tall 
against claims that DoD does not also “administer” those 
withdrawals. Also consider that the now superseded MLWA 
I originally gave the military departments only a consultative 
role in the formulation of management plans for the Goldwa-
ter Ranges.173 Historically then, evidence exists that shows a 
clear evolution of authority from DoI to DoD in the realm of 
withdrawal management over these two ranges. These same 
arguments work to DoI’s benefit with regard to China Lake 
and the Nellis Ranges. In those withdrawals, Congress stated 
that the Secretary of the Interior “shall manage” the lands 
in accordance with the FLPMA and other applicable laws.174 
The only conferral of management authority to a military 
department occurs with regard to “impact areas” within the 
Nellis Range.175 This delegation of authority to the Air Force 
over only a specific subset of land in the larger withdrawal 
operates as evidence that Congress intended to reserve man-
agement over all other withdrawn land at Nellis to DoI.

However, within each withdrawal statute, there is addi-
tional evidence that can undermine a claim to administra-

168. According to two senior DoI officials speaking privately, this is DoI’s position 
in its negotiations with DoD.

169. Recall that Congress transferred Chocolate Mountain to the exclusive admin-
istrative jurisdiction of the Navy in MLWA III to be considered “real property” 
of the Navy. While Chocolate Mountain’s jurisdictional designations carry 
import for other parts of our analysis, Chocolate Mountain drops from our 
analysis because it is no longer considered a withdrawal. Also, note that the 
withdrawal boundaries were altered to maintain BLM management of a trail—
demonstrating that Congress remained concerned about other public land uses 
and values in DoI’s jurisdiction even as it eliminated duplicative and overlap-
ping jurisdiction through the transfer of Chocolate Mountain to DoD.

170. MLWA II § 3031(b)(1)(A) (1999); MLWA III § 2942(a)(1).
171. MLWA III § 2902(2).
172. MLWA II §3031(b)(3)(C).
173. MLWA I § 3(c) (1986); California Act § 805(c) (1994).
174. MLWA II § 3014(a)(1); MLWA III § 2974(a).
175. MLWA II § 3011(b)(3).

tive authority. For instance, the Goldwater Ranges and 
Twentynine Palms withdrawals require “joint prepara-
tion” of management plans and “cooperative agreements” 
for administration of those plans; requiring joint planning 
efforts hardly exemplifies greater authority in one branch 
over another. Also, while disputes over joint implementation 
at the Goldwater Ranges may be resolved by the military sec-
retary, no such resolution mechanism is available for Twen-
tynine Palms, evidencing a lack of power possessed by the 
Navy for that withdrawal. Perhaps nothing undermines DoD 
claims to administrative authority more than DoI’s explicit 
authority to reclaim management authority if DoI indepen-
dently determines that DoD’s management efforts result in 
verifiable degradation to the land. This is a strong call by 
Congress to ensure that the broader objectives of FLPMA 
are not sacrificed by these DoD withdrawals. With regard to 
China Lake and the Nellis Range, the counterpunches are 
fewer but striking nonetheless: DoD retains veto power over 
any of DoI’s non-military uses of the land.

VI. Constitutional Considerations

Thus far our analysis has applied standard principles of judi-
cial review and statutory construction, but constitutional 
considerations may also play a role in determining the appro-
priate level of judicial deference to a broad DoD construction 
of “other defense-related purposes.” The President, in his role 
as Commander-in-Chief, has long possessed special author-
ity in federal land use issues, and military land use issues in 
particular. With this in mind, this Article now turns to the 
pre-FLPMA history of military land withdrawals in order to 
understand why the Commander-in-Chief can potentially 
wield greater power over them than either DoI or DoD act-
ing under only the Property Clause powers exercised by Con-
gress and delegated to either agency through statute.

A. Historical Background

1. Midwest Oil and Executive Power Over 
Withdrawn Lands

From the nation’s founding until the middle of the 20th cen-
tury, the President and the executive branch possessed broad, 
but legally dubious, authority to withdraw and reserve land.176 
The Property Clause explicitly assigns power over the public 
lands to Congress,177 but the executive branch “has tradition-
ally exercised expansive powers in regulating and withdraw-
ing publicly owned lands for, and from, specific uses.”178 The 
U.S. Supreme Court weighed in on the relationship between 
congressional and executive branch exercise of these pow-
ers nearly a century ago in United States v. Midwest Oil Co., 
upholding executive branch withdrawal practice based on a 

176. For a thorough discussion of the history of land withdrawals, see Hostetler, 
supra note 81, at 306–15.

177. U.S. Const. art. IV, § 3, cl. 2 (giving Congress the authority to “dispose of 
and make all needful Rules and Regulations respecting the Territory or other 
Property belonging to the United States.”).

178. See Hostetler, supra note 81, at 307.
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theory of congressional acquiescence.179 This acquiescence in 
a multitude of executive land withdrawals over a long period 
of time “readily operated as an implied grant of power.”180 
The Court used military land withdrawals to exemplify the 
practice, discussing the “109 Executive orders establishing 
or enlarging military reservations and setting apart land for 
. . . use in connection with military reservations.”181 Mid-
west Oil also highlights the near plenary authority possessed 
by the executive branch in some circumstances to define the 
purpose of a particular withdrawal, discussing 252 executive 
withdrawals before 1910 made for generally useful purposes 
but without statutory mandate or authority.182

The factual basis of Midwest Oil holds significance here 
because it involved the military’s demand for energy resources 
at the time. The case followed President Taft’s withdrawal of 
oil rich public lands in California in an effort to preserve vital 
fuel resources for the Navy during a period of rapid mod-
ernization of the American fleet.183 This concern arose from 
the operation of the Oil Placer Act of 1897, which granted 
the public “free and open” access to purchase those public 
lands and prospect for the oil beneath it.184 The great rush to 
extract oil depleted not just the oil beneath the prospector’s 
parcel but also the oil of adjacent reserves due to the contigu-
ous nature of oil deposits beneath the land.185 As a result, the 
United States would be required to purchase for military use 
a great deal of the oil it once held for itself.186 Thus, while 
holding the general practice of executive land withdrawal 
valid, the Court went a step further in holding that the exec-
utive withdrawals at issue could operate in direct derogation 
of a legislated statute—the Oil Placer Act.187 In this respect, 
it was the President’s concerns about energy security for a 

179. United States v. Midwest Oil Co., 236 U.S. 459, 504–05 (1915).
180. Yount v. Salazar, 933 F. Supp. 2d 1215, 1221 (D. Ariz. 2013) (citing Midwest 

Oil Co., 236 U.S. at 479).
181. Midwest Oil Co., 236 U.S. at 470.
182. Id. at 471 (note that three of the four primary land and resource manage-

ment agencies—the U.S. Forest Service, the U.S. Fish and Wildlife Service, 
and the National Park Service—were established following executive branch 
withdrawals that generated a reaction from Congress regarding the limits of 
presidential power over the public lands); see generally Christine A. Klein et 
al., supra note 53 (regarding each agency). The Antiquities Act of 1906, 16 
U.S.C. §§ 431–433 (2012), has been the subject of continuing conflict be-
tween Congress and the Executive since its adoption, but the courts have held 
that through it Congress delegated much of its Property Clause power to the 
Executive within the limits of the broad discretion of the Antiquities Act. Utah 
Ass’n of Cntys. v. Bush, 316 F. Supp. 2d 1172, 1186 (D. Utah 2004), appeal 
dismissed, 455 F.3d 1094 (10th Cir. 2006) (“Congressional intent most clearly 
manifest” through the Antiquities was “an intention to delegate decision-mak-
ing to the sound discretion of the President” both in “designating objects of 
scientific or historic value” and “in setting aside the smallest area necessary to 
protect those objects.”). In response, Congress periodically proposes to take 
back such discretion (successfully regarding the state of Wyoming through Sec-
tion 431a; with a broader attempt through H.R. 1459 in 2014).

183. Id. at 466–67.
184. Id.
185. Id.
186. Id.
187. Id. at 469. It is important to note that the withdrawals at issue in Midwest Oil 

occurred in 1909. In 1910, Congress ratified President Taft’s withdrawals after-
the-fact. Nevertheless, the Midwest Oil decision relied not on the after-the-fact 
ratification, but instead relied upon the “implied authority” and acquiescence 
discussed above. See Marion E. James, The Power of the Secretary of the Navy to 
Interpret and Delimit Boundary Descriptions of the Naval Petroleum Reserves: An 
Historical Perspective, 27 JAG J. 439, 449–50 (1974).

modern, competitive Navy (along with congressional acqui-
escence) that justified the withdrawals in question.188

Midwest Oil holds a key to analyzing the degree of power 
held by the executive branch to create a withdrawal and 
define its purposes. In 1952, the Court used Midwest Oil as 
a point of comparison in the Steel Seizure Case to highlight 
when congressional acquiescence is sufficient to sustain an 
executive action or practice.189 Justice Frankfurter, in a con-
curring opinion joined by four other justices, noted that “a 
systematic, unbroken, executive practice, long pursued to 
the knowledge of the Congress and never before questioned 
. . . may be treated as a gloss on ‘executive power’ vested in 
the president by § 1 of Art. II [of the Constitution].”190 In 
this respect, the 252 withdrawals accomplished over eighty 
years in the lead-up to the Midwest Oil case, and the specific 
withdrawal meant to provide energy security for the Navy, 
were very different from the singular seizure of the nation’s 
steel mills191—an executive action that Congress intended 
to restrict.192

Justice Jackson’s famous tripartite categorization of 
executive action, while not directly addressing Midwest Oil, 
provides a more nuanced lens through which to evaluate the 
range of executive power in a given circumstance. Instead of 
treating the Midwest Oil decision as a mere “gloss on Exec-
utive power,” it is more likely that contemporary judicial 
analysis would utilize Justice Jackson’s test from his con-
currence193: (1) “[w]hen the President acts pursuant to an 
express or implied authorization of Congress, his author-
ity is at its maximum, for it includes all that he possesses 
in his own right plus all that Congress can delegate”194; 
(2) “[w]hen the President acts in absence of either a con-
gressional grant or denial of authority, he can only rely 
upon his own independent powers, but there is a zone of 
twilight in which he and Congress may have concurrent 
authority, or in which its distribution is uncertain”195; and 
(3)  “[w]hen the President takes measures incompatible 
with the expressed or implied will of Congress, his power 
is at its lowest ebb, for then he can rely only upon his own 
constitutional powers minus any constitutional powers of 
Congress over the matter.”196

The statutory landscape has changed drastically since 
Midwest Oil, so the principles of Midwest Oil must be con-
sidered in this new statutory context as well as in light of 

188. Id. at 445–46.
189. Youngstown Sheet & Tube v. Sawyer, 343 U.S. 579 (1952) [hereinafter Steel 

Seizure Case]. Today, the Steel Seizure Case is still regarded as the leading case 
addressing the scope of inherent presidential power in the absence of express 
constitutional or statutory authority. See Erwin Chemerinski, Constitu-
tional Law Principles and Policies 338 (3d ed. 2006).

190. Steel Seizure Case, 343 U.S. at 610–11.
191. Id. at 611.
192. Id. at 585–86.
193. See Chemerinski, supra note 190, at 341 (describing Justice Jackson’s concur-

ring opinion as “probably the most famous opinion dealing with presidential 
power” and explaining that “[a]nalysis of presidential power often starts with 
Justice Jackson’s three-part test.”); see also Hamdan v Rumsfeld, 548 U.S. 557, 
638 (2006) (Breyer, J., joined by Kennedy, J., Souter, J., and Ginsberg, J., 
concurring) (using Justice Jackson’s three-part Steel Seizure Case analysis).

194. Steel Seizure Case, 343 U.S. at 636.
195. Id. at 637.
196. Id.
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roughly a century of jurisprudence on the broader issue of 
executive power. To understand that evolution, we move 
in the next section to understand the current congressio-
nal intent with regard to executive power over land with-
drawals as well as how the courts have approached conflicts 
between the Executive and Congress when national security 
is implicated.

2. Congressional Reassertion of Authority

Congress attempted to limit executive withdrawal power 
with the Pickett Act in 1910.197 The Pickett Act appeared to 
give the President broad withdrawal authority, but it actu-
ally limited his ability to protect lands from the operation of 
the mining laws—President Taft’s main concern in Midwest 
Oil—and subjected presidential withdrawals to congressio-
nal approval.198 However, successive presidents practically 
ignored its constraints in the run-up to, during, and after 
World War II.199 After the immediate threats of war ended, 
and only in response to DoD’s continued massive land acqui-
sitions to accommodate Cold War training and technology, 
Congress passed the Engle Act in 1958.200 The Engle Act took 
aim at the executive branch and DoD and clearly repudiated 
the process used to increase DoD landholdings,201 requiring 
any withdrawal greater than 5000 acres to receive congres-
sional approval.202 In an effort to keep Congress informed 
and reassert congressional authority over public lands, appli-
cations under the Act were required, among other things, to 
specifically enumerate the purposes of the withdrawal and 
also to describe the extent to which the proposed use would 
affect the operation of public land laws relating to mineral, 
timber, and material resources.203 As an additional measure, 
Congress gave the Secretary of the Interior continuing juris-
diction over the mineral, oil and gas resources on those lands 
that were withdrawn for the military.204 However, it reserved 
jurisdiction to DoD over all withdrawn lands set aside for 
the purpose of “naval petroleum, naval oil shale, or naval 
coal reserves.”205 So, while the Engle Act rejected the broad 
withdrawal authority approved in Midwest Oil, it seemed 
to approve the fact-specific contention in that case: that the 
executive branch possessed broad power to withdraw lands 
in order to provide energy security for the Navy. This explicit 
reservation of DoD jurisdiction over those energy resources, 
which, at the time, were necessary for naval energy security, 
may implicitly extend today to those energy resources neces-
sary for operation of the military more generally.206

197. 36 Stat. 847, 847–88 (1910).
198. Id.; see also Hostetler, supra note 81, at 308.
199. See Wilcox, supra note 11, at 464; Hostetler, supra note 81, at 309.
200. Pub. L. No. 85-337, 72 Stat. 27 (1958); 43 U.S.C. §§ 156–158 (2012).
201. Hostetler, supra note 81, at 310; see also 43 U.S.C. § 158. The Engle Act was 

not retroactive against military land withdrawals occurring before the Act’s 
passage; it was prospective, seeking only to change the process by which the 
executive branch executed future withdrawals.

202. 43 U.S.C. § 156.
203. Id. § 157(4), (7) (2012).
204. Id. § 158 (2012).
205. Id.
206. See, e.g., James, supra note 188, at 454 (discussing a congressional authoriza-

tion to increase production on Navy oil reserves in an effort to increase the 

But while the Engle Act left the door open for some con-
tinued executive power in land withdrawals, the FLPMA 
seemed to slam it shut.207 As one of its core policies, FLPMA 
sought to “delineate the extent to which the Executive may 
withdraw lands without legislative action.”208 The FLPMA 
did so by granting DoI the authority to “make, modify, 
extend, or revoke withdrawals” of federal land, subject to 
specific reporting requirements to, and ultimate approval by, 
Congress for withdrawals of 5000 acres or more.209 For lesser 
withdrawals, DoI can approve them but only for limited time 
periods, typically between five to twenty years depending 
upon the circumstances.210 So, while the executive branch 
still retains some independent power to accomplish with-
drawals, albeit temporally and quantifiably limited, Con-
gress reasserted its power through the FLPMA over larger 
land withdrawals. This is important in the military context, 
as military installations typically require withdrawals on the 
order of hundreds of thousands or millions of acres.

Along with these procedural restrictions, the FLPMA 
reemphasized the importance of purpose. In the preamble, 
the FLPMA notes a series of policy rationales behind the 
Act. In pertinent part, the FLPMA required that withdrawn 
lands be managed “on the basis of multiple use and sustained 
yield unless otherwise specified by law”; “in a manner that 
will protect the quality of . . . environmental, air and atmo-
spheric . . . values”; and “in a manner which recognizes the 
Nation’s need for domestic sources of minerals, food, timber, 
and fiber from the public lands.”211 The Engle Act sought 
to create a layer of accountability by requiring withdrawals 
to state a purpose, then the FLPMA explicitly outlined the 
specific management and use principles that should inform 
those purposes. Whether DoD solar energy projects fit into 
this management mandate requires further analysis of how 
the President, or more precisely the Commander-in-Chief, 
can on his own achieve a stated purpose in a particular with-
drawal. A broader and directly related question is whether, 
in light of the evolution of power over land withdrawals, the 
Commander-in-Chief still retains historically broad powers 
over them.

supply of oil on the west coast to supply the armed services in the Pacific the-
ater); Naval Petroleum Reserves, U.S. Dep’t Energy, http://energy.gov/fe/ser-
vices/petroleum-reserves/naval-petroleum-reserves (last visited Dec. 4, 2013) 
(stating that the Naval Petroleum Reserves “served as a contingency source of 
fuel for the Nation’s military” until the divestiture of those reserves starting in 
1996).

207. Pub. L. No. 94-579, 90 Stat. 2743 (1976); 43 U.S.C. §§ 1701 et seq. (2012).
208. 43 U.S.C. § 1701(a)(4).
209. Id. § 1714 (2012).
210. Id.
211. Id. § 1701(7), (8), (12). The terms “multiple use” and “sustained yield” refer to 

the Multiple-Use Sustained-Yield Act of 1960. 16 U.S.C. §§ 528–531 (2012). 
While that Act was promulgated in order to expand U.S. Forest Service re-
sponsibilities and clarify principles of forest planning, use, and regulation, the 
FLPMA placed all the authority to withdraw lands—even those under jurisdic-
tion of other agencies—under DoI. That being said, in light of the FLPMA’s 
policy mandates, it makes sense to consider the principles of “multiple use” 
and “sustained yield” with regard to all land withdrawals, regardless of which 
agency manages those lands.
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B. Constitutional Considerations in the Construction 
of Purpose

Arguably, the President may be operating near the pinnacle 
of his power as the Chief Executive when directing the use of 
military withdrawn lands for the purposes of military energy 
security if he is explicitly exercising those constitutional pow-
ers vested in him as “Commander in Chief of the Army and 
Navy of the United States.”212 Unlike the Steel Seizure Case 
in which Justice Jackson’s tripartite framework was born, this 
exercise of executive power would be directed at the military 
directly rather than privately-owned industry. It is therefore 
not far-fetched to believe that the executive branch possesses 
more power in this realm even after congressional attempts 
to constrain it.

Both constitutional and practical considerations may lead 
courts to favorably defer to DoD in most matters related to 
national security. The U.S. Supreme Court cautions that 
every court must tread cautiously before second guess-
ing the judgments of senior military officers and executive 
branch officials.213 This is especially true when the President, 
as Commander-in-Chief, weighs in to determine whether 
specific military activities are statutorily exempt from com-
pliance with generally applicable laws.214 Thus, when the 
executive branch, and especially the Commander-in-Chief, 
steps in to fill a statutory gap that concerns national security, 
courts are loathe to second-guess such judgments. Whether 
solar energy on withdrawn lands is a national security issue 
is an arguable proposition, of course, so it is unclear if reluc-
tance to interfere with national security judgments by the 
military would extend to deference by courts to executive 
branch judgments about military withdrawn lands. None-
theless, this principle highlights why courts could feel cau-
tious in overturning the statutory interpretations that affect 
military activities.215

While Congress succeeded in dismantling the tradition of 
implied acquiescence to executive withdrawals that guided 
the Court’s analysis in Midwest Oil,216 it opted not to disturb 
the purposes for which the withdrawn lands in that case were 
ultimately used—the necessity of fueling the new naval fleet 
during a time of global conflict. Even with the furor over 

212. U.S. Const. art. II, § 2.
213. See Winter v. NRDC, 555 U.S. 7, 24–25 (2008) (discussing the “great defer-

ence [given] to the professional judgment of military authorities concerning 
the relative importance of a particular military interest.”).

214. Id. at 26 (explaining that the President, especially when acting as Commander-
in-Chief, receives great deference when making determinations about which 
military activities are “essential to national security.”). Winter, in relevant part, 
involved the President’s declaration that Navy sonar training in southern Cali-
fornia was “essential to national security.” This finding provided the Navy with 
a legal exemption from compliance with the Coastal Zone Management Act, 
on the grounds that sonar training was “in the paramount interest of the Unit-
ed States.” Id. at 18 (citing 16 U.S.C. § 1456(c)(1)(B) (2012)). Military train-
ing activities are distinguishable from solar energy development, of course, so 
the “great deference” called for in Winter may not be applicable to military 
withdrawn lands.

215. See generally Stephen Dycus et al., National Security Law (5th ed.), for a 
more detailed discussion of relevant case law and principles regarding judicial 
review of military decisions and the possible limits of “national security” ratio-
nales for judicial deference.

216. Pub. L. No. 94-579, § 704 (1976); 43 U.S.C. § 156-158 (2012).

executive ignorance of the Pickett Act during World War II 
and the onset of the Cold War, the Engle Act’s tighter rein 
on executive power still allowed DoD complete management 
jurisdiction over those lands withdrawn for the purposes of 
naval petroleum, oil shale, and coal reserves.217 Further, while 
the FLPMA seemed to constrain the executive branch by 
amending and consolidating the numerous land-use statutes, 
it left the substance of the Engle Act intact and did not termi-
nate previous executive withdrawals for military purposes.218

Coupled with the residual “other defense-related pur-
pose” provisions in the modern military withdrawal 
statutes, it is arguable that the President’s power as the 
Commander-in-Chief confers upon him a responsibil-
ity to ensure the energy security of military installations 
and, therefore, that the President and DoD would be act-
ing lawfully within that role to develop solar energy proj-
ects on withdrawn lands. New Mexico v. Watkins does not 
foreclose this notion, but in fact supports it. In that case, 
had DoE omitted the restrictive language regarding waste 
storage, a construction by DoD that some limited storage 
of nuclear waste was vital to the site testing and validation 
process could have been deemed reasonable. Likewise, it 
is not unreasonable for the President and DoD to believe 
that the purpose of providing for installation energy secu-
rity has been impliedly delegated by Congress through the 
above withdrawal acts, given the energy security rationale 
behind Midwest Oil and the inherent energy security pur-
poses left open in the Engle Act. Thus, we might say that 
executive action pursuant to this rationale exists within 
at least Justice Jackson’s second zone of executive power, 
“in the absence of a either a congressional grant or denial 
of authority” where constitutionality may depend on the 
“imperatives” and “imponderables” created by climate 
change, renewable energy mandates, and energy security.219

Modern congressional enactments bolster this conten-
tion. The Energy Policy Act demanded that all federal agen-
cies increase their share of energy obtained from renewable 
sources. The 2007 NDAA explicitly called for DoD to “pro-
duce or procure” renewable energy, be it from a civilian source 
or a DoD utility project, to meet green energy use goals. The 
Energy Security Act of 2007 established legal mechanisms 
to pave the way for appropriated funds and private financ-
ing to develop renewable energy projects on federal land. 
Read together with the executive orders that existed prior to 
the 2007 NDAA’s passage, one can infer that the Congress 
knowingly approved of the President’s desire to achieve sus-
tainable energy from new renewable resources within the very 
DoD facilities that could support utility-scale solar projects. 
So, in this sense, one could argue that Congress has implic-
itly affirmed executive power in military land withdrawals, at 
least with respect to the renewable energy mandate.220 In this 

217. This, despite the fact that DoI was granted management jurisdiction over all 
other mineral, oil, and gas resources within the withdrawn lands.

218. Pub. L. No. 94-579, §§ 704–706 (amending the litany of land use statutes 
generated from 1874 to present).

219. Youngstown Sheet & Tube v. Sawyer, 343 U.S. 579, 635–37 (1952).
220. This implicit acquiescence lies somewhere between that of Midwest Oil—

which occurred before the Pickett Act (1910), the Engle Act (1958), and FLP-
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respect, the executive branch’s acts may be presumptively 
valid within Justice Jackson’s first zone of executive power, 
for actions to develop solar energy on military withdrawn 
lands would occur “pursuant to an express or implied autho-
rization from Congress.”221

Thus, it follows that the DoD has more power to site solar 
energy projects on withdrawn lands than a standard appli-
cation of statutory construction principles would conclude. 
To DoD’s credit, it has entered into an agreement with DoI 
to “work together to facilitate the development of renewable 
energy on Withdrawn Lands by seeking ‘legislative clari-
fication’ on the real property and resource aspects of such 
projects.”222 Perhaps this “legislative clarification” is the sort 
of clarity delivered by the China Lake withdrawal provi-
sions, which explicitly allow for renewable energy projects on 
those withdrawn lands. But legislative clarification on this 
issue did not come in MLWA III for any other withdrawn 
lands. Uncertainty about the legal status of DoD’s author-
ity to develop renewable energy projects on withdrawn lands 
therefore continues. We propose clarifying statutory lan-
guage for consideration by Congress in Part VII.223

Based on our analysis, however, it seems that the legislative 
history and the remaining threads of executive withdrawal 
power allow solar energy projects to move forward on DoD 
lands if the DoD has the authority of the “unitary Execu-
tive” (and therefore the implied authority of the President 
acting as Commander-in-Chief) behind it in federal court.224 
A federal court is likely to defer to DoD’s construction of 
“other defense-related purposes” under such conditions, 
whether based upon a Chevron analysis, Justice Jackson’s 
constitutional considerations, or a general reluctance to 
second-guess the military. We are less sanguine about DoD 
action without such explicit authorization and support for 
such a construction by the entire executive branch, though. 
Under those conditions, judicial review is likely to consider 
the issue without granting DoD Chevron deference under 
Step Zero of Chevron, because it may view DoI as the agency 
vested by Congress with authority to interpret the public 
land. In that case, a judicial challenge to DoD development 
of solar projects on withdrawn lands could succeed. DoD 
must therefore negotiate with DoI to reach a consensus 
executive branch position in order to survive judicial chal-
lenges in the absence of congressional clarification over the 
permissible purposes and uses of military land withdraw-

MA (1976)—and the explicit authorization for such projects at China Lake. 
A court may therefore not read silence by Congress on the issue as knowing 
acquiescence or implicit delegation.

221. Id.
222. Memorandum of Understanding between the U.S. Dep’t of Def. and the U.S. 

Dep’t of the Interior on Renewable Energy and a Renewable Energy Partner-
ship Plan 3 (July 2012) (on file with author).

223. This proposed language was requested for review by congressional staff by 
Amelia Jenkins, Deputy Staff Director, Democratic Staff, House Committee 
on Natural Resources, in personal communication on May 16, 2014.

224. The U.S Department of Justice (“DoJ”) will not defend two conflicting posi-
tions in federal court, so the executive branch must reconcile conflicting agen-
cy positions internally before the DoJ will take a legal position on behalf of 
the federal government. The processes by which this reconciliation occurs may 
vary widely, however, from formal joint rulemaking by agencies to informal 
negotiation with DoJ counsel in the face of ongoing litigation positions.

als.225 The interagency coordination established by a DoI-
DoD Memorandum of Understanding may assist in sorting 
out the confusing mosaic of land withdrawals, thus lending 
more clarity to where exactly those withdrawals exist, what 
purposes they serve, and when—if at all—utility-scale solar 
development is within the withdrawal’s purpose. However, 
given the congressional and Presidential imperatives to act 
on energy security now, there is ample precedent and policy 
to allow for more executive power in ensuring energy security 
for the DoD through utility-scale solar on withdrawn lands 
if the President endorses it while acting in his constitution-
ally assigned capacity as Commander-in-Chief.

VII. Conclusion

Renewable energy development is necessary to address cli-
mate change226 as well as national security concerns, and 
the military is in a position to contribute to such develop-
ment by promoting renewable energy project development 
on military lands. Both Congress and the executive branch 
have encouraged such development by DoD, and DoD has 
estimated that 7000 MW of solar development could occur 
on just 4% of the lands that it controls in the desert south-
west. However, there is a legal impediment to expeditious 
DoD action to develop utility-scale solar energy projects: 
90% of the lands suitable for solar development are on lands 
withdrawn from the public domain rather than solely within 
the administrative and management jurisdiction of DoD. 
Therefore, legal uncertainty about whether solar energy 
development is an allowable “other defense-related purpose” 
impedes development.

This article concludes that renewable energy project devel-
opment is a permissible purpose that will survive judicial 
review. Our analysis applies the Chevron framework to the 
statutory problem, finding ambiguity in the relevant statutes 
under Step One but a reasonable or permissible construction 
of the statute under Step Two. Whether or not the Chev-
ron test should be applied, however, hinges on determining 
which agency has decisionmaking authority. It is likely that 
neither DoD or DoI would prevail on the issue unless the 
President—exercising his independent constitutional powers 
as Commander-in-Chief—were to weigh in on the side of 
DoD. We believe a court would then defer to DoD’s con-
struction to support renewable energy project development 
as an “other defense-related purpose” consistent with the 
FLPMA.

However, Congress can clarify the meaning of “other 
defense-related purpose” in order to resolve the legal uncer-

225. Senior DoI officials and congressional staff told the authors privately that the 
DoI and DoD had a united front in their official presentations to Congress 
during hearings on MLWA III in 2013 on the broader issue of withdrawals, 
but that senior DoD officials then privately communicated to key congressio-
nal representatives and staff that DoD wanted complete transfer of authority to 
DoD rather than continuing the withdrawal process and its need to coordinate 
and negotiate with DoI. Therefore, it appears there is not yet a single DoI-
DoD position on the issue.

226. Timothy P. Duane, Greening the Grid: Implementing Climate Change Policy 
Through Energy Efficiency, Renewable Portfolio Standards, and Strategic Trans-
mission Investments, 34 Vt. L. Rev. 711 (2010).
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tainty that DoD, DoI, and prospective project developers 
now face. We therefore propose that Congress adopt the fol-
lowing clarifying language in a future NDAA:

Development of renewable energy projects to serve on-facility 
energy needs is among the authorized “other defense-related 
purposes” for all military withdrawn lands. Development of 
such projects must be consistent with any Integrated Natu-
ral Resources Management Plan developed in coordination 
with the Department of Interior for the withdrawn lands, 
and the Department of Interior must be consulted before 
developing such projects to ensure that the potential impacts 
of such development on other public land uses and values on 
adjoining lands are mitigated to the maximum extent fea-
sible with providing the needs of the military facility. Off-
base sales of surplus power from such projects are an “other 
defense-related purpose” if the project itself is designed 
primarily to meet on-base energy needs. Project sizing in 
relationship to on-base energy demand and ensuring the 
reliability of on-base energy supplies in the absence of off-
base sales are both factors used to determine if the off-base 
sales are permissible.

Our proposed language addresses three important policy 
objectives in a balanced manner: (1)  it clarifies that renew-
able energy project development is a reasonable and permis-
sible purpose on withdrawn military lands, (2) it ensures that 
the broader public land uses and values enumerated in the 
FLPMA shall continue to be protected through the involve-
ment of DoI in the development of Integrated Natural 
Resources Management Plans, and (3) it limits the scale of 
off-base sales from renewable energy projects on withdrawn 
military lands to that surplus generation that is necessary 
through integration with the grid to minimize project costs 
while meeting important electric reliability requirements. 
The latter limitation will also ensure that the meaning of 
“other defense-related purposes” is not stretched so far as 
to be meaningless, and the constraint it imposes will also 
reduce potential conflicts with other public land uses and 
values. Unless and until Congress clarifies the statutory lan-
guage, however, litigation risk shall remain that will continue 
to impede the military from contributing more significantly 
to meeting the policy goals of both Congress and the Execu-
tive to increase renewable energy development.


