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Capping the Flame:
Solving North Dakota’s
Natural Gas Flaring Problem

Through Cap and Trade

Erin Thomas™

looking down in awe at the beautiful Earth below. You

see the United States at night with the impressive view
of glowing cities shining brightly against the dark night. As
your eyes scan across the country you recognize several iconic
cities; New York, Chicago, Minneapolis, and then something
strange catches your eye as you move further west. It seems as
though a brand new city, larger than Minneapolis, has devel-
oped in North Dakota. Your eyes are not deceiving you, and
there is no new metropolis in the middle of the northwest.
Those bright, shining lights you see are not a booming city.
They are flares of natural gas burning in the sky, releasing
enough energy to heat half a million homes a day,’ through-
out the day and night.

This Note will analyze the current flaring reduction reg-
ulations from the North Dakota Industrial Commission
(“NDIC”) and argue that those existing rules should be
amended to a cap and trade structure to efficiently and suc-
cessfully reduce the amount of flaring in the Bakken region.

Part I will discuss the Bakken Shale Formation, North
Dakota’s oil and natural gas industry, and information about
the historic, scientific, technical, and economic background
of flaring. Part II will discuss the legal background includ-
ing the authority given to the NDIC, the original and recent
regulations relating to natural gas flaring and the challenges
and impacts of the associated gas flaring. Part III will analyze
the current NDIC flaring regulations and their inadequacies.
Part IV will suggest a cap and trade system as a solution to
the flaring problem and explain how that compares to the
current rules and regulations.

Imagine you are an astronaut on your first trip to space

* Erin Thomas is a 2017 ].D. Candidate at The George Washington
University Law School. She received her B.A. in Marketing from
West Virginia University and is Senior Projects Editor of the George
Washington Journal of Energy and Environmental Law (“JEEL”).
She would like to thank JEEL and her family and friends for all of
their support throughout the entire Note writing process.
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I. Factual Background

This section will discuss the ins and outs of natural gas flar-
ing and specifically within North Dakota. Section A will
describe a brief background of the Bakken region, in which
the Bakken formation and the oil and gas deposits reside,
and examine statistics specific to the North Dakota oil and
gas industry. Section B will delve into the specifics about
what flaring is, and its technical and harmful aspects.

A.  The North Dakota Oil and Gas Industry and the
Bakken Formation

The Bakken Shale region is home to the Bakken Formation,
which is one of the largest contiguous deposits of oil and natu-
ral gas in the United States.” The Bakken Formation expands
under North Dakota, South Dakota, Montana, Manitoba,
and Saskatchewan.’ The name of this region originates from
a North Dakota farmer, Henry Bakken, who owned the land
where the first well in the Bakken formation was found.* The
“Henry O. Bakken No. 1 Well” was first drilled on July 31,
1951, but the extent of the formation underneath was not
discovered until the latter part of the 1970s.

The oil and natural gas industry has made a large impact
on North Dakota’s population and economy. By 2014, the
population of North Dakota had reached an all-time high of
739,482 people,® up 2.2% from the year prior. While having
the highest employment gain in the United States of 1.72%
from 2013 to 2014, in 2014 North Dakota had the nation’s
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lowest unemployment rate of 2.6%.” The oil and gas indus-
try of North Dakota contributes to the increase of the state’s
population, as the industry makes up 12% of the state’s total
employment.® Therefore the oil and gas industry, due to the
Bakken Shale Formation, has had a large impact on North
Dakota and those impacts continue to grow.

Lately, North Dakota has been the focus of oil and gas
production in the United States due to the large Bakken
Shale oil field beneath it. Approximately 15,000 square miles
underneath North Dakota, the Bakken formation is the larg-
est oil field in North America.’ The oil production in the
Bakken/Three Forks region from 2007 to 2013 has increased
40 fold, from 18,500 barrels per day to 760,000."° The state’s
recent oil boom has increased its production to account for
11% of the total United States oil production." That 11% of
production has recently pushed North Dakota past Alaska to
become the second largest oil producing state, behind only
Texas.'? The United States Geological Service (“USGS”) has
estimated there is a total of 7.4 billion barrels recoverable
within the Bakken shale formation.”

When oil is extracted through hydraulic fracturing, as it is
done in the Bakken shale region, natural gas is a byproduct of
the production process."* That resulting natural gas is called
associated natural gas, defined as “natural gas produced as a
by-product of the production of crude oil.”" That natural gas
can be connected to a pipeline, captured through another
process or flared off on site. There are roughly 300,000 miles
of natural gas pipelines in the United States, on the basis of
data through 2007 and 2008." Only 1873 of those miles of
natural gas pipelines are within the North Dakota borders
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to distribute natural gas produced within the state.” With-
out a sufficient number of pipelines to transport the natural
gas extracted from the secluded areas in North Dakota, it is
very difficult to capture and utilize that gas. Since the dis-
covery of flaring and its detrimental effects in 1929, and still
today, flared natural gas in the United States and the world
has mostly been caused by lack of infrastructure to carry and
utilize the gas in an efficient manner.'®

B.  Natural Gas Flaring

This section will give substantial background into different
aspects of natural gas flaring, such as what it is and how it
impacts humans and the surrounding natural environment.
Section 1 defines flaring in detail and general background
information. Section 2 more specifically discusses natural gas
flaring as it takes place in North Dakota and the Bakken
region. Section 3 lays out many other effects of natural gas
flaring, such as economic, environmental, and human and
animal health.

. WhatIs Flaring?

Natural gas flaring is the burning of natural gas or associ-
ated gases at the wellhead of an oil drill during the process
of extracting oil."” This gas is burned off as a way to dis-
pose of the gas when the operator does not have the ability,
or chooses not to use that gas for a beneficial, non-wasteful
purpose.”’ Without a market for the gas within the immedi-
ate area, the producers find the burning of natural gas to
be a more economic option of disposal. Natural gas flaring
in North Dakota and other places around the United States
generally occurs when there is a lack of gathering pipeline
infrastructure or no other economic alternatives of disposing
or utilizing the gas.”! Flares are normally visible and produce
heat and noise while releasing other harmful chemicals.?> The
chemicals that are produced as a result of the combustion
of the associated gas are carbon dioxide (“CO,”), nitrogen
dioxide, and other greenhouse gases (‘GHG”) and volatile
organic compounds (“VOC”).?

The main adverse effect of flaring is the release of car-
bon dioxide into the air as a result of burning the natural
gas. Although the flare does release carbon dioxide into the
air, the carbon dioxide released by flaring is the byprod-
uct of burning methane gas.?* Methane’s impact is roughly
twenty to twenty-five times more harmful on GHG emis-
sions than carbon dioxide.” The alternative process to flar-

17. Id.

18. Ehrman, supra note 5, at 557.

19. Parrick H. MARTIN & BRUuCE M. KRaMER, MANUAL OF O1L & Gas Terms 385
(Howard R. Williams & Charles J. Meyers eds., 15th ed. 2013).

20. Id.
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22. INTL Ass. oF OIL & Gas PRODUCERS, REp. No. 2.79/288, FLARING & VENTING
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PurPOSE, QUANTITIES, Issues, PracTICES AND TRENDS 1-3 (2000), htep://
www.ogp.org.uk/pubs/288.pdf.

23. Ehrman, supra note 5, at 559-60.
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25. Id.
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ing, venting, involves releasing methane gas directly into
the air. Venting is “the controlled release of unburned gas
into the atmosphere.”*

2. North Dakota Flaring

Currently, about 8% of the associated natural gas in North
Dakota is being flared.”” That number is exponentially higher
than the current national average of less than 1% flared
gas.”® Flares not only cause environmental effects through
the release of CO,, but they also adversely affect the North
Dakota industry. In 2012, North Dakota oil and gas produc-
ers flared more than $1 billion of natural gas that otherwise
could have been captured and sent to the market.”” Although
flaring natural gas is better than releasing pure methane into
the air through venting, North Dakota is still flaring a sig-
nificantly higher percentage of natural gas than the rest of
the United States. Additionally, the fact that North Dakota
is the second highest producer of oil and natural gas means it
has a large impact on the overall market. As of 2014 the total
amount of natural gas vented and flared was 293,916 million
cubic feet, with 129,916 million cubic feet being released in
North Dakota.?® The next closest state is Texas, with 90,125
million cubic feet of natural gas being vented or flared in
2014.%

The natural gas flares produced in the Bakken region
in North Dakota can not only be seen for miles, but are
also visible from satellites in space.”” Looking at the satel-
lite image in Figure 1, it appears that there is a very large
city, larger than Minneapolis, on the western edge of North
Dakota.* The sizeable amount of lights visible in the Bak-
ken region are caused by the light produced from flaring.
In addition to the light produced, the flares are the byprod-
uct of the combustion of associated gas creating another
adverse result of extreme temperatures emanating from the
flare stacks.

3.  Other Impacts of Flaring

As well as the financial and economic concerns of flaring,
there are environmental effects associated with the flaring of
natural gas. Flaring reduces the amount of dangerous GHGs
emitted compared to venting, but those total GHG emis-
sions remain at an unacceptably high level. In 2012 alone,
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Gas Flaring as Seen from Space, CERES, http://www.ceres.org/industry-
initiatives/oil-and-gas/gas-flares-from-space (last visited Mar. 26, 2016).

North Dakota produced about 4.5 million metric tons of
CO, through flaring, which could be compared to the annual
emissions of around a million cars on the road.** With the
public and government’s growing concerns regarding envi-
ronmental impacts and climate change, the environmental
effects associated with the flaring of natural gas remains a
persistent, yet rectifiable, problem.

Recently, scholars have begun to examine the health of
those living in the vicinity of natural gas flaring processes.
The Canadian Center for Energy published a flaring “ques-
tions and answers” document that addressed this issue.”
Effects such as respiratory, skin, and vision problems have
been associated with exposure to natural gas flaring and the
chemicals and particulate matter released during that pro-
cess.”® Other byproducts of flaring, such as odors and light,
have been found to cause a decrease in quality of life.”” The
main impact on residents’ quality of life is lack of sleep due

34. Williams & Cannon, supra note 14, at 4.

35. Rosert D. Borr, FrLariNG: QuUEsTIONS + ANswERs 13 (Canadian Ctr. For
Energy Info., 2d ed. 2007).

36. 1ld.

37. Id.
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to sulfurous odors and constant light pollution.*® The Union
of Concerned Scientists conducted a study of the air near
the point of flaring and air further away and found that two
of the six common pollutants regulated by the Environ-
mental Protection Agency (“EPA”), particulate matter and
ground level ozone, were present in higher levels in the air
that was closer to the flaring.”” The same study found that
living within a half mile of these wellhead flaring sites causes
a greater risk of health problems, such as cardiovascular dis-
ease, cancer, and respiratory problems.*

Figure 2: Natural Gas Flares Close to Home

Frank Jossi, Fuel Added to the Flaring Fight in North Dakota, MIDWEST ENERGY
NEws, Sept. 9, 2015, http://midwestenergynews.com/2015/09/09/fuel-added-
to-flaring-fight-in-north-dakota/.

Figure 2 shows just how close some of the gas wellheads
are to local ranches.

The vast Bakken region is covered in flares such as the
one pictured in Figure 2. North Dakota and the NDIC have
taken some steps to reduce the flaring and the associated
negative effects, but none of those efforts have reached the
full potential of reductions. The next section introduces the
NDIC and the regulations they currently have in place.

Il. Legal Background

This section will describe the North Dakota Industrial
Commission, the state agency responsible for regulating the
extraction and production of oil and gas, as well as the statu-
tory authority given to NDIC. Section B will discuss how the
current NDIC regulations and policies on flaring are caus-
ing adverse economic impacts to landowners and the state.
Section C will explain NDIC regulations that are applicable
to flaring. Section D will discuss the recent changes in the
North Dakota flaring regulations and section E will briefly
discuss the potential impacts of other federal regulations
on flaring in North Dakota. Section F briefly states various
challenges States and regulated entities have found while try-
ing to capture nature gas presenting a problem that needs to
be addressed. Section G briefly explains the new flare to fuel
technology that can be used in tandem with other programs
to increase the success of decreasing flaring. Lastly, section

38. Id.

39. Frank Jossi, Fuel Added to the Flaring Fight in North Dakota, MIDWEST EN-
ERGY NEws, Sept. 9, 2015, http://midwestenergynews.com/2015/09/09/
fuel-added-to-flaring-fight-in-north-dakota/.
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H will introduce a case study of a successful cap and trade
program, the EPA’s Acid Rain Program, and what made that
program so successful.

A. North Dakota Industrial Commission

The NDIC is the state agency within North Dakota
that is given authority over oil and gas extraction regula-
tions.*’ Chapter 38-08 of the North Dakota Century Code
(“NDCC”) controls the broad authority given to the NDIC
over oil and gas resources.”” The authority “equipped the
Industrial Commission with comprehensive powers to regu-
late oil and gas development.™?

The Declaration of Policy of the NDIC states that it is in
the public interest to promote the development of the natu-
ral resources of the state, explicitly oil and natural gas, in a
way to achieve the greatest possible economic recovery while
preventing waste.** The NDIC has jurisdiction over all per-
sons and property necessary to enforce its provisions. Addi-
tionally, the NDIC has investigatory authority and a duty to
decide whether waste exists or is imminent.*

B.  Economic Impacts of NDIC Regulations and
Policies on Flaring

As discussed above, the process of flaring has many impacts
and consequences. The commission responsible for regu-
lating the entire oil and gas production industry in North
Dakota, the NDIC, has explained the focus on economics in
their declaration of policy:

[Iln the public interest to foster . . . the development, pro-
duction, and utilization of natural resources of oil and gas in
the state in such a manner as will prevent waste . . . that the
greatest possible economic recovery of oil and gas be obtained
within the state to the end that landowners . . . and the gen-
eral public realize and enjoy the greatest possible good from

these vital resources.*®

The process of flaring has significant economic impacts
on not only the oil and gas industry but also the state and
residents of North Dakota. In May 2013 alone, 266,000
thousand cubic feet (“Mcf”) of natural gas was flared a day,
representing roughly $3.6 million in lost revenue if that gas
was sold and utilized.” In addition to the impact of lost rev-
enue within the industry, many mineral owners complain of
their lost flared gas royalty revenue that is often not paid to
them.” There is an exception within the NDIC flaring regu-
lations that allow the well operators to avoid paying other-
wise required royalties to the mineral rights owners if they

41. Wisdahl v. XTO Energy Inc., No. 4:13-cv-136, 2014 U.S. Dist. LEXIS
184916, at *6-7 (D.N.D. May 14, 2014).

42. N.D. Cent. CobE § 38-08 (2015).

43. Wisdahl, 2014 U.S. Dist. LEXIS 184916, at *7 (citing Continental Resources,
Inc. v. Farrar Oil Co., 559 N.W.2d 841, 845 (N.D. 1997)).

44, N.D. Cent. CopE § 38-08-01.

45. Id. § 38-08-04.

46. Id. § 38-08-01 (emphasis added).

47. Salmon & Logan, supra note 10.

48. Williams & Cannon, supra note 14.
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can prove that it is “economically infeasible” to capture the
gas.”? If this exception did not exist, the mineral rights own-
ers would be owed the profit they would have made on that
gas as if it was sold in the market.

There are some instances in which flared gas is not even
subject to taxation, such as during the first year of production
and beyond the first year, possibly indefinitely, if they can
prove “economic infeasibility.”® A report analyzing the eco-
nomic potential of the flared natural gas found that North
Dakota lost approximately $854 million in taxes from 2010
to 2013 that could have been paid on that flared gas.”

C.  Original NDIC Flaring Regulations

The three relevant NDIC regulations regarding natural
gas flaring are discussed below: the (1) waste prohibited
regulation; (2) restriction on flaring natural gas; and
(3) flaring exemption.

Under the NDIC, established in the NDCC, are the
regulations regarding the production of oil and natural
gas resources. As stated in the Declaration of Policy for the
NDIC, the prevention of waste is a priority.> This abstract
priority of preventing waste is further codified in section
38-08-03 of NDCC, named Waste Prohibited, with the
simple explanation of “waste of oil and gas is prohibited.”>
The definition of waste includes “[t]he inefficient, excessive,
or improper use of, or the unnecessary dissipation of reser-
voir energy[]” and “[t]he production of il or gas in excess of
transportation or marketing facilities or in excess of reason-
able market demand.”*

The associated natural gas produced with the extraction of
crude oil from an oil well is subject to additional restrictions
spelled out in section 38-08-06.4 of the NDCC, aptly named
Flaring of Natural Gas Restricted.” A well that produced gas
during the crude oil extraction process is permitted to flare
that gas during a one-year period from the date of first produc-
tion from the well.*® After one year the well must cease flaring
and must fall into one of the five acceptable options listed.”
Those options are: (1) capped; (2) connected to a gas gather-
ing line; (3) equipped with an electrical generator that con-
sumes at least 65% of the gas from the well; (4) equipped with
a system that intakes at least 75% of the gas; or (5) equipped
with other value-added processes, which reduce the volume
or intensity of the flare by more than 60%.”® Any well that is

49. N.D. Cenr. § 38-08-06.4. “The connection of a well to a natural gas gather-
ing line is ‘economically infeasible’ under North Dakota Century Code section
38-08-006.4, if the direct costs of connecting the well to the line and the direct
costs of the operating facilities connecting the well to the line during the life of
the well, are greater than the amount of money the operator is likely to receive
for the gas, less production taxes and royalties, should the well be connected.”
N.D. Apmin. Cobk § 43-02-03-60.2 (2014).

50. Id.

51. Jossi, supra note 39.

52. N.D. Cenr. § 38-08-01.

53. Id. § 38-08-03.

54. Id. § 38-08-02(19).

55. Id. § 38-08-06.4.

56. Id. § 38-08-06.4(1).

57. N.D. Cenr. § 38-08-06.4(2).

58. Id.
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operated in violation of these regulations must pay royalties
to the royalty owners of the value of the flared gas in addition
to a production tax on the flared gas.”

While the section prohibiting waste sounds like a bright
line rule, there are various exceptions that allow for the waste
of oil or natural gas. The largest exception allowing for waste
is found in the flaring exemption. The flaring exemption is
found in two places within the North Dakota regulations,
section 38-08-06.4(6) of NDCC, and section 43-02-03-60.2
of the North Dakota Administrative Code. The exemption
permits that any producer who can show “that connection of
the well to a natural gas gathering line is economically infea-
sible . . . or that a market for the gas is not available” can
obtain an exemption from this section.®

Economically infeasible is defined in the North Dakota
Administrative Code. Many of the wells that currently add to
the amount of flaring in North Dakota receive their author-
ity to do so under this exemption, therefore the definition of
economically infeasible is crucial to this analysis.

The connection of a well to a natural gas gathering line is
“economically infeasible” under North Dakota Century
Code 38-08-06.4, if the direct costs of connecting the well
to the line and the direct costs of operating the facilities
connecting the well to the line during the life of the well,
are greater than the amount of money the operator is likely
to receive for the gas, less production taxes and royalties,
should the well be connected. In making this calculation
the applicant may add ten percent to the amount of the
cost of connecting the well and of operating the connec-
tion facilities used to determine whether a connection is
economically infeasible.®!

Essentially the operator of the well is able to flare a signifi-
cant portion of the associated natural gas if the amount of
money the operator could receive for that gas on the market
is less than the cost of building new infrastructure to cap-
ture it plus 10%. Realizing that this exemption was allow-
ing operators to flare more gas than anticipated, the NDIC’s
attempt to incentivize the capture of gas has proven to be
insufficient to make a significant difference.

D.  Recent Changes in Flaring Reduction Rules

North Dakota has recently changed the restrictions applica-
ble to natural gas in various different ways. Section 1 will dis-
cuss the gas capture goals that were established by the North
Dakota Petroleum Council’s Flaring Task Force. Section 2
will discuss the 2015 decision to push back flaring reduction
targets, and section 3 will describe the current credit pro-
gram implemented by the NDIC.

59. Id. § 38-08-06.4(4).
60. Id. § 38-08-06.4(6) (emphasis added).
61. N.D. Apbmin. Copk § 43-02-03-60.2 (2014).
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I.  Gas Capture Goals

The NDIC created the gas capture goals for new and exist-
ing wells within North Dakota through Order 24665 in
April 2014.9 Order 24665 reinforced the targets made by
the North Dakota Petroleum Council’s Flaring Task Force
of 85% by January 2016, and 90% by October 2020.9
Although the goals are only targets and therefore do not have
legally binding force, Order 24665 states that “the restric-
tions imposed by this order will strive to meet such goals.”**

Although there are restrictions on the flaring of natural
gas imposed by that order stated above, it also states that all
wells that have received an exemption to section 38-08-06.4
of NDCC, the restriction on flaring of natural gas, shall be
allowed to produce crude oil at a maximum efficient rate.”
All wells that do not meet the gas capture goals after the
first 90 days of production shall have restricted production
rates.® A well that captures at least 60% of associated gas
shall be restricted to 200 barrels of oil per day and all wells
that capture less associated gas shall be restricted to 100 bar-
rels of oil per day.”

2. Push Back of Flaring Targets

In late 2015 the NDIC voted on a plan that would change
the gas capture targets established by the Flaring Task Force
in January of 2014. The NDIC unanimously re-worked the
gas capture levels to give an additional ten months to meet
the 85% capture goals.®® The other targets were also pushed
back to make the new goals 80% by April 2016, 85% by
November 2016, and 91% by November 2020.%

In addition to the overall targets being pushed back,
the NDIC has granted many requests by companies to
either exempt or delay the date of compliance with these
goals. The commission has stated that they will grant
exemptions to companies who come to them with “exten-
uating circumstances.”””

3.  Credit Program

One program that the NDIC created to deal with the exces-
sive flaring problem in North Dakota is a flaring credit pro-
gram. That program allows for companies that exceed gas

62. In re Bakken, Bakken/Three Forks, and/or Three Forks Pool Field Rules, N.D.
Indus. Comm’n Order No. 24665 (Apr. 22, 2014) [hereinafter Order No.
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capture goals for ninety days to bank credits for volumes
captured and apply them to future months.”" These cred-
its expire after three months and cannot be transferred to
another company; the company that earned them must use
them.”? Although this program on face value appears to limit
the amount of flaring generated by the various producers in
the state, in practice, the true potential of a credit program
is not fully realized, as will be explained in the legal analysis
section below.

E.  Impact of Recent Federal Actions

Although regulation of extraction and production at the
wellhead is governed at the state level, federal actions and
regulations can have a large impact on the effectiveness of
state decisions. Section 1 will discuss the recent Bureau of
Land Management (“BLM”) regulations of flaring on public
and tribal lands. Section 2 will describe the proposed Clean
Power Plan and the implications if that is upheld. Section 3
will explain possible effects the repealing of the oil embargo
will have on the oil market.

I.  Federal BLM Flaring Regulations

On January 17, 2017, the BLM ’s final rule on venting and
flaring of natural gas on public lands became effective.”®
The rule attempts to limit the amount of wasted natural gas
on public and tribal lands from venting, flaring, and leaks
during the production of oil and natural gas. The rule will
require companies to perform leak inspections, replace out-
dated equipment, and limit the amount of flaring.”* Compa-
nies will be limited to flaring only a percentage of the total
volume of gas produced each month.” Beginning with 85
percent capture each month in 2017 and eventually increas-
ing to 98 percent capture in 2026.7° Although this strict new
rule is only applicable to public and tribal lands, it shows the
states, specifically North Dakota, what the federal govern-
ment feels is an acceptable current flaring rate and what each
state should be working toward.

The North Dakota BLM field office manages over 4.1 mil-
lion acres of Federal and tribal land with approximately 2000
oil and gas leases.”” This significant amount of land covered
by the BLM regulations and therefore affected by this rule
will have a large impact on the oil and gas industry in North
Dakota. The proposed rule was open to comments and the
NDIC and various other actors within the oil and gas indus-
try have made comments on the rule.”®
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2. Clean Power Plan

The EPA’s recently proposed Clean Power Plan will have a
dramatic impact on the natural gas market of the United
States, although it is subject to change. One of the proposed
goals of the Clean Power Plan is the decline in the use of coal
for generating electricity.”” This decline in the use of coal is
expected to drastically increase the demand for natural gas as
a source of generating electricity.® The switch from coal-fired
generation to natural gas-fired generation is the predominant
compliance strategy as the implementation of the Clean
Power Plan commences.®'

One impact of the increased demand for almost any com-
modity is the increase in the price of that commodity. With
the possible increase in the price of natural gas, it is likely
that it will be much more economical for the companies to
capture and sell the gas that is currently being flared, even if
that requires the building of additional infrastructure. The
increase in the use of natural gas fired generation as a main
compliance tool for EPA’s Clean Power Plan could change
the natural gas market to the extent that flaring a large per-
centage of their natural gas would no longer be economically
worthwhile to North Dakota.

Although the Clean Power Plan could have an effect on
North Dakota’s need for further flaring regulations, the
implications rely on whether or not EPA’s final rule will be
upheld during its current litigation. The Supreme Court, in
an unprecedented action, stayed the implementation of the
Clean Power Plan, in an order on February 9, 2016, pending
review in the United States Court of Appeals for the District
of Columbia Circuit.®? The order gave no explanation or rea-
soning for its decision and therefore is not incredibly help-
ful in deciding the eventual outcome of EPA’s rule.*> One
important factor to consider is that this order was issued 5-4,
with Justice Scalia ruling to stay the order. Due to the sudden
death of Justice Scalia, and without a current replacement on
the court, the votes for and against the Clean Power Plan are
now even, creating even more uncertainty for the future of
the Clean Power Plan.

3.  Repealing of the Oil Embargo

On December 18, 2015, the Consolidated Appropriations
Act of 2016, H.R. 2029, was signed into law and repealed the
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ban on U.S. exports of crude oil.* The impacts of this repeal
have not yet been confirmed, but there has been specula-
tion on its impact to the production rate of oil in the United
States. The Speaker of the House, Paul Ryan, has stated
that lifting the oil export ban “is like having 100 Keystone
pipelines.”® The lifting of the export ban is expected to drive
up the investment in domestic oil extraction, with particu-
lar emphasis in the Bakken Formation oil fields.®*® With the
additional investment and increased production of crude oil
in North Dakota, the overall amount of potential associated
natural gas flaring will increase as well.

F. Challenges to Natural Gas Capturing

The North Dakota Pipeline Authority released an article list-
ing what they believe the main challenges are in reducing the
natural gas flaring epidemic in their state.*” The list of those
challenges includes planning and coordination, obtain-
ing easements, enhancing and building new pipelines, and
increasing flaring alternatives.®® These challenges are proof
that there is a problem in North Dakota that needs to be
addressed. The NDIC has yet to create feasible, successful
flaring reduction programs that are not inhibited by these
listed challenges.

G.  Flare to Fuel Technology

The relatively new flare to fuel technology could be a way
to capture even more of the excess natural gas that can be
utilized. This new technology can liquefy hydrocarbon gases
that are currently being flared and deliver natural gas for
vehicular use at remote locations.®” This technology could be
paired with other programs such as cap and trade or subsi-
dizing the liquefied natural gas (LNG”) processes. This is a
successful LNG process that could easily be utilized by wells
that are located in remote locations, not easily accessible by
pipeline infrastructure. At the very least, the use of this tech-
nology until additional infrastructure can be built can pro-
duce lower flaring rates that were otherwise unattainable.

H.  Case Study: EPA’s Acid Rain Program

The Acid Rain Program (“ARP”), established under Title
IV of the 1990 Clean Air Act by the EPA to reduce sul-
fur dioxide (“SO,”) and nitrogen oxide (“NO_”) emis-
sions, began in 1995.”° The ARP was the first and longest
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national cap and trade program that introduced a mar-
ket-based allowance trading system that has effectively
reduced emissions.” By using market-based incentives,
a cap and trade program such as ARP allows regulated
sources to have flexibility to reduce emissions in the most
cost-effective way possible.”> A 2003 Office of Management
and Budget (“OMB”) study reiterated the success of the
ARP by finding that it “accounted for the largest quanti-
fied human health benefits—over $70 billion annually—of
any major regulatory program” within the last 10 years.”’
The benefits of the program exceeded costs by more than
40:1.* The approach used by ARP is a market-based cap
on the maximum amount of SO, that electric power plants
were allowed to emit nationwide.” The trading component
that allows plants to choose their method of compliance
gives the program flexibility. The options an operator may
choose are to: (1) lower emissions to meet the cap; or (2) pay
another power plant for their credits.”®

A cap and trade system is attractive because it has four
main characteristics that balance the interests of all sides of
the climate change debate. First, a cap and trade system pro-
vides certainty of environmental performance.” With the
cap and trade mechanism a hard cap on the amount of total
pollutants permitted to be emitted ensures that no more than
that cap will be released into the atmosphere. This certainty
in limitation of emissions satisfies the interests of environ-
mentalists. Second, it allows for planning certainty for regu-
lated entities.”® Cap and trade is an established mechanism
that is consistent from month to month. The regulated enti-
ties are aware of their options and can plan into the future,
which is an essential part of the regulated energy industry.
Third, the flexibility of the program allows regulated enti-
ties to choose the lowest-cost reduction option.”” Having the
option to lower emissions or pay another producer for credits
allows the entity to decide which is the best, most economi-
cally feasible strategy for their circumstance. Lastly, a cap
and trade program requires lower costs to administer than
other programs.'®

The success of the ARP highlights what specific compo-
nents of a cap and trade system are needed in order to achieve
satisfactory results. A big reason ARP was so successful in
reducing SO, and NO_ emissions was because they included
vigorous compliance and enforcement mechanisms that were
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managed and supervised by a central authority.!” It is also
very important to create caps that are clearly lower than
existing emissions and to ratchet those down over time.'*

In addition to the specific features discussed above, there
are core issues that should be considered for any cap and
trade program. These issues include: (1) what sectors will be
covered; (2) what pollutants will be included; (3) how per-
mits will be allocated; (4) leakage (emissions rising elsewhere
as a result); (5) cost control; (6) banking; and (7) controlling
for “hot spots.”%

When choosing which economic sectors to include, fac-
tors to consider are size, current emitting amount, and loca-
tion of emission sources.'” Permits may be allocated either
by distributing a certain amount of credits to each operator
of an emitting facility or through auctioning.'®® An auction
sets a price for credits and allows facilities to pay for how
many credits they would like to be allocated. Leakage, the
emissions rising elsewhere, can result if a facility reduces its
emissions of the sectors that are covered and counters that
by increasing emissions in sectors that are not covered by the
cap and trade program.'°® Another option for cap and trade
is to set either a price floor or ceiling on the credits.'” The
volatility of price can significantly disrupt the success of a cap
and trade program. By including a price floor, the program
ensures that all emitters decide it is most beneficial to them
to buy excess credits instead of attempting to reduce their
emissions. Banking can be included within a cap and trade
program to add flexibility and options for those participat-
ing. Banking is the process of being able to store the credits
and use or sell them at a later time.'® All of these decisions
should be made at the initiation of the program to ensure
consistency and transparency for those effected.

EPA’s ARP began during the first phase by covering only
larger utility units, but in January 2000 the program was
expanded to cover smaller utility units as well.'”” The second
principle, what greenhouse gases will be covered, was limited
to sulfur dioxide and nitrogen oxide, but the program actually
resulted in a decrease in mercury emissions, fine particulate
matter, and ozone.'"” The EPA administered the allocation
process through an auction of “pollution rights” to regulated
entities."!" The ARP program solved the problem of leakage
or “hot spots” in one way by allowing an opt-in provision for
electric generators that were not automatically subject to the
cap and trade program."? Hot spots occur when a cap and
trade program intentionally or unintentionally creates much
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higher rates of emissions in one area than the surrounding
area. Hot spots are produced when many facilities choose to
reduce their emissions as a way to comply with the targets
and sell off their extra credits. The companies that buy the
credits may use all of those credits in one location, creating a
“hot spot” of very high emissions. That opt-in provision cre-
ated an incentive for facilities to participate in this market-
based program and to possibly make a profit off of reductions
instead of emitting excess greenhouse gases.

The next section lays out and analyzes the inadequacies of
the current attempts the NDIC is making to address natural
gas flaring and the challenges facing that effort.

I1l. Analysis of Current Flaring Reduction
Rules and Targets

This section will analyze the NDIC’s current efforts to limit
natural gas flaring. Section A will discuss the gas capture tar-
gets and how those show that the NDIC is not serious about
reducing flaring. Section B will analyze the flaring credit
program and introduce its flaws.

A.  Gas Capture Reduction Timetable

The North Dakota Industrial Commission, established in
1919,'? is made up of commissioners that seem to be lenient
to the oil and gas industry. The three-member board con-
sists of Governor Jack Dalrymple, Attorney General, Wayne
Stenehjem, and Agriculture Commissioner, Doug Goeh-
ring."" The continual push back of the gas capture reduc-
tion target dates send out a message to the industry and the
citizens of North Dakota that the NDIC is not as serious
about flaring reductions as they claim to be. Another exam-
ple that the NDIC is not serious about the flaring reductions
is the granting of exemptions to the anti-flaring requirements
to large companies with a lot of wells throughout North
Dakota. For example, XTO Energy was granted an exemp-
tion on 105 of its wells.'®

Although the gas capture goals seem to significantly
reduce the amount of flaring in North Dakota, the national
average of natural gas flaring outside of North Dakota is less
than 1%. Even the lofty goal for 2020 of 91% capture does
not come close to the reductions the rest of the country has
been able to meet by this point. The NDIC’s leniency toward
the oil and gas industry and willingness to renege on tar-
get dates point to a lack of conviction to make a significant
reduction in the amount of flared natural gas and the reduc-
tion targets established do not seem to be harsh enough to
make the significant change needed even if they are met.

There are possible counterarguments that the operators of
the wellheads may make in opposition to the assertion that
the targets are too lenient. The main argument would be that
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the targets would be too expensive to implement. This argu-
ment is not persuasive if the NDIC institutes a market-based
mechanism that allows flexibility for the operators in com-
plying with the stricter targets, such as cap and trade.

B.  Flaring Credit Program

The credit program allows companies that are below the maxi-
mum amount of flaring to stock up on credits for their future
use. The essence of that system makes it possible for those
companies to increase their flaring during other months. If
the true incentive of this program was to reduce flaring, then
allowing companies to stock up on flaring credits that are
not transferrable to other companies does not make sense.
The companies who are able to obtain credits have proven
that they have the technology, infrastructure, and ability
to reduce their flaring below the minimum requirements.
Therefore, allowing those companies to unnecessarily use
those credits during another month is not actually limit
ing the overall amount of natural gas that is flared. In gen-
eral, the main reason for engaging in flaring natural gas is
because there is not sufficient infrastructure or technology
connected to the wellhead to enable the capturing of the gas.
These companies that are below the limit set by the NDIC
show that they are not the ones who would benefit most from
future flaring credits.

Wayde Schafer, the spokesman for the North Dakota
chapter of the Sierra Club, stated, “Providing rewards to
companies that are still flaring at 20 times the national aver-
age doesn’t make sense if you are serious about reducing
flaring.”""® Companies are already required to meet the tar-
gets or risk being forced to limit their production or pay hefty
fines. With those enforcement measures already in place, the
credit system established by the NDIC does not add any
additional benefit to the reduction of flaring. Although this
credit system is put forward as a way to reduce the extensive
flaring of natural gas in North Dakota, the practical impact
of this system seems to be insignificant. Instead of being an
incentive to develop new technology or build new infrastruc-
ture in order to limit the amount of flaring, the credit pro-
gram allows companies that do the very least amount of work
necessary to become complacent and not strive to continue
to lower the associated natural gas flares.

IV. Proposed Solutions

Many different ideas have been suggested as a solution to
the natural gas flaring problem in North Dakota. This Note
focuses on two solutions including a traditional cap and trade
program, and potential subsidies. Section A will describe
how North Dakota should introduce and implement a cap
and trade program to effectively reduce the amount of flar-
ing, and the emissions associated with flaring. Section B will
discuss another alternative that can be used in addition to the
cap and trade program to achieve the most success.
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A.  North Dakota Cap and Trade Program

The current credit program utilized by the oil and gas indus-
try in North Dakota does not actually reduce the amount
of natural gas being flared. A cap and trade program would
ensure that the producers do actually reach the reduction
cap, guaranteeing that companies can meet the gas capturing
targets through economically sound means.

A traditional cap and trade program works by first
establishing a firm “cap” on the highest amount of flaring
permitted by each company or well. If a company reduces
their amount of flaring to be below the specified cap, they
are able to sell the extra amount below the cap to another
company. This system is being used currently in the United
States for carbon emissions and SO, as discussed above in
the ARP.

With an eflicient cap and trade program for the amount
of flaring, those companies that are below the minimum
would be able to benefit economically by trading their “cred-
its” to other companies that are currently struggling to meet
the limits. Alternatively, those companies that find it more
economically efficient to purchase credits instead of limit
ing their emissions would also benefit. The NDIC has been
granting exemptions for various companies because there
are circumstances that make it a little more difficult to meet
the specified limits. A cap and trade system can allow for
companies that are having a difficult time, or run into an
unexpected problem, to purchase flaring credits below what
it would cost to fix the problem while keeping the amount of
flaring throughout the state below the targets. That would be
an example of the flexibility mechanisms built into a cap and
trade program.

In some circumstances when a company receives an
exemption from the NDIC to follow the gas capturing
requirements they are also excluded from calculations of
statewide and countywide flare volumes. As an example,
on the NDIC Docket for just one day, Thursday, Novem-
ber 19, 2015, thirteen applications authorizing the flaring of
gas were to be reviewed."” Twelve of those applications also
requested the volumes of flared gas be excluded from local,
regional, and state calculations.""® Not only do these stag-
gering amounts of applications show that a new, more effi-
cient system is required, it also shows that there may be many
more wells that are participating in natural gas flaring whose
flaring volumes are not recorded in public calculations.

A way to make sure that the cap and trade program would
be most effective would be to do calculations by volume as
opposed to percentages of reductions. The current news and
publications show that North Dakota is somewhat succeed-
ing at lowering flaring."” This is due to the fact that all sta-
tistics are shown in percentages of the overall gas produced.
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In the near future with policies such as the Clean Power Plan
and the lifting of the oil embargo, demand and production
of these natural resources are likely to increase. If the cap of
flared gas were a specified volume per well and/or company
and not a percentage of the whole, the reduction of flared gas
would be more successful. Volumes of natural gas are mea-
sured by Mcf and by using that measurement a cap that is
sufficiently lower than the current level of flaring can be set.

Another important aspect of a cap and trade system is the
reduction benchmarking, similar to the gas capture goals set
by the Flaring Task Force. To make a meaningful impact, the
cap of flared natural gas volumes should be decreased every
year until a reasonable, attainable standard is implemented.

A simple way that the NDIC can implement this cap and
trade program would be to take the current targets set by
the Flaring Task Force and convert those numbers into the
caps for the upcoming years. It is very simple for the percent-
ages listed in the targets to be converted into the amount of
permitted natural gas to be flared per day, such as in the fed-
eral BLM regulations. The industry is already aware of these
targets, and therefore they would not be blindsided by this
program and should be prepared to meet the goals.

The North Dakota Legislature would delegate authority
to the NDIC to establish, implement, and enforce this cap
and trade program. The NDIC would then create the speci-
fications of the program as an amendment to their current
regulation, flaring of gas restricted at section 38-08-06.4 of
NDCC. The North Dakota cap and trade program would
apply to all gas produced with crude oil from a regulated
oil well, the same application as currently in section 38-08-
06.4(1) of NDCC. As stated above, the cap will be set at
the current percentage targets set by the Flaring Task Force,
80% by April 2016, 85% by November 2016, and 91% by
November 2020, converted into volume amounts at the cur-
rent rate.'’ The credits will be allocated through an auction
that will be held by the NDIC with a price floor at the indus-
trial price in 2015 of $3.91 per Mcf.'*!

The NDIC is not only given the authority to establish
and implement the cap and trade system but they are also
given the authority to enforce non-compliance. The NDIC
currently has this enforcement power with the flaring restric-
tions in place, therefore no new enforcement mechanism
would need to be created.

The NDIC has already approved the credit program and
this traditional cap and trade structure is just a step beyond
that. The cap and trade program would be more economi-
cally beneficial to the industry and is not too far away from
the original credit program, therefore it is very feasible that
this type of structure would be approved by the NDIC and
be successful at reducing the volume of flared natural gas.

In addition to the implementation of a cap and trade sys-
tem in North Dakota, other programs such as federal subsi-
dies can assist in reducing the amount of natural gas flared.
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B. Federal Subsidies

In the event that the Clean Power Plan proposed by the EPA
is upheld, the demand for natural gas is expected to increase
dramatically. The flaring of natural gas is already perceived
to be a waste of a finite natural resource and the increase of
demand for that resource would make it an even larger waste
of needed energy. An option to capitalize on the increased
demand for natural gas would be possible subsidies by Con-
gress to assist North Dakota in its current challenges of cap-
turing the ever increasingly important natural gas.

One possible subsidy would be to the companies to allow
for more economically feasible construction of natural gas
pipelines to areas with more demand. The current statute
allows for companies to be exempt from the reduction levels
if they can make a finding that it is economically infeasible
to connect their well to a gas gathering line. This subsidy
would permit companies that otherwise may not have had
the ability to build adequate infrastructure for the capturing
of natural gas to be able to do so.

Another alternative is to subsidize the liquidation process
on site to allow for alternative ways to transfer the natural gas
other than by pipeline. The main issues over building infra-
structure have been economics and the difficulty of obtain-
ing easement rights on private properties. The LNG process
is more expensive and therefore considered uneconomical in
the minds of current producers. A subsidy could encourage
the capture of additional gas, especially from the wells that
are in very remote locations. The ability for wells to use the
LNG technology process instead of needing to build addi-
tional pipelines, allows them to get around the substantial
problems of obtaining easement rights and working through
difficult winter construction seasons.

A Congress approved bill authorizing subsidies in North

Dakota under specific circumstances would accomplish
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these subsidies. Studies would be conducted to determine
the amount of pipelines that are necessary to connect the
currently remote oil and gas wells with the demand in the
Northeast. The subsidy for the LNG process would be lim-
ited until the cap and trade programs first cap reduction in
2020. The subsidy is limited to this time period because its
use is to give the regulated entities another opportunity to
comply in an economic fashion. Federal subsidies are eco-
nomically feasible because CO, emissions are a worldwide
problem that needs to be tackled and, if successful, will
provide an area of the country that has great demand less
expensive natural gas alternatives.

V. Conclusion

The flaring of associated natural gas produced through the
oil extraction process at oil wells has been proven to be an
economic waste, and harmful to both human and envi-
ronmental health. Current regulations and target goals are
not being met with serious consideration by the industry or
NDIC; shown by the push back of gas capture targets and
the large amount of exemptions given to companies to allow
excess flaring. If North Dakota and the NDIC are serious
about reducing the volume of gas that is flared, then signifi-
cant changes in regulation must be taken. The most effective,
efficient, and feasible solution to the flaring problem is a tra-
ditional cap and trade system. In light of other recent federal
actions, it would be beneficial to engage in a federal-state
partnership through supporting subsidies. It is a fact that
North Dakota’s flaring rates are substantially higher than
all other states in the United States and are contributing to
many negative effects. Until regulations such as a cap and
trade proposal are seriously considered and implemented,
North Dakota may continue to struggle to reduce the wasted
flaring of this natural resource.



