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N O T E S

Just Add Water: 
Alternative Means for 

Addressing the Economic Risks 
Posed by Water Scarcity

Alexandra Jones*

“Water promises to be to the 21st century what 
oil was to the 20th century: the precious 
commodity that determines the wealth of 

nations.”1 Our economy runs on water and water security 
is emerging as one of the most tangible and fast-growing 
social, political, and economic challenges faced today.2 
Economic growth, rising global populations, and climate 
change have led to increasing concerns about water scar-
city and the availability of quality water in the future.3 The 
United Nations (“U.N.”) forecasted that by 2030, almost 
half of the world population will live in areas that are threat-
ened by water stress or water scarcity, leaving a great deal of 
unknown risks and pressures for governments and private 
industries across the globe.4 In the United States specifically, 
water use is increasing every year, leading at least thirty-six 
states to anticipate local, regional, or statewide water short-
ages even under no drought conditions.5 Furthermore, even 
if water-use efficiency improvements are able to lessen the 
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demand for water, it is possible that increased population, 
production, and development needs will offset many effi-
ciency improvements.6

Water scarcity poses a serious material risk for business 
operation and profitability for businesses around the globe 
due to the interconnectedness of water resources, energy, and 
food production.7 It is estimated that if we continue the “cur-
rent business-as-usual scenario,” water demand may outstrip 
water supply by 40% by 2030, which would put $63 trillion 
of global gross domestic product (“GDP”) at risk by 2050.8 
Companies engaged in electric power generation, food and 
beverage production, technology, mining, hydraulic frac-
turing, and other water-intensive industries are particularly 
vulnerable to risks associated with water scarcity for their 
main operations and across their extensive supply chains.9 
The recent drought in California provides a clear example 
of the economic costs associated with the ongoing threat of 
water scarcity. California has a state GDP of approximately 
$2 trillion and supports a major agricultural sector and a 
world-renowned technology sector, both of which rely on 
the availability of a vast water supply. A study completed by 
the University of California, Davis, in conjunction with the 
California Public Policy Institute found that in 2015 alone, 
the drought in California cost the state’s farming industry 
approximately $2.7 billion and more than 18,000 jobs.10
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Yet, despite its critical role in the global economy, water 
continues to be a resource that many companies fail to ade-
quately account for in their risk assessments and is often not 
considered in corporate financial analyses.11 Additionally, few 
environmental regulations target water scarcity specifically, 
and companies are often not required to disclose informa-
tion concerning water-related risks.12 It is therefore becoming 
increasingly necessary for government entities and corpora-
tions themselves to address the risks posed by water scar-
city, disclose information about water use, and implement 
comprehensive plans for responsible water use and conser-
vation.13 Accessible information about a corporation’s antici-
pated water-related risks and associated costs is imperative 
for stakeholders, investors, and the general public to make 
informed investment decisions.14 Increased consumer aware-
ness and participation, private sector initiatives, governmen-
tal regulation, and targeted investments are all needed in 
order to combat the threats posed by water scarcity.15

This Note will analyze the inadequacies of traditional 
governmental regulations in addressing the economic risks 
posed by water scarcity and suggest alternative means for 
assessing and managing those risks. Part I provides factual 
background information about water scarcity and the com-
plexities of corporate water use. Part II discusses the current 
legal framework for regulating corporate water use. First, 
Part II discusses water regulation at the federal level under 
the U.S. Environmental Protection Agency (“EPA”) as well 
as environmental disclosure requirements under the U.S. 
Securities and Exchange Commission (“SEC”). This Part 
also provides a brief discussion of foreign countries that have 
imposed mandatory environmental disclosure requirements 
in their corporate laws. Lastly, this Part discusses the emer-
gence of private corporate governance in the environmental 
sphere as an alternative regulatory framework for influenc-
ing corporate behavior. Part III provides an analysis of each 
regulatory framework, positing that current traditional envi-
ronmental regulation under EPA is not sufficient to address 
water scarcity and that insufficient SEC disclosure require-
ments leave a great deal of water-related information unclear 
or inaccurate. Part III also discusses effects of mandatory 
corporate disclosure requirements abroad as well as potential 
legal implications of private corporate governance.

Finally, Part IV suggests a two-part solution for address-
ing corporate water use and the risks posed by water scarcity. 
First, this Note argues for an amendment to current SEC 
regulations to require a separate report detailing informa-
tion about a company’s environmental impact, specifically 
addressing water use and material water scarcity risks. Man-
datory corporate disclosures provide an important catalyst 
for improving corporate behavior by providing increased 
information, establishing benchmarks and performance 
comparisons within industrial sectors, and helping to dem-
onstrate the link between a corporation’s activity and the 
serious business risks posed by water scarcity. The second 

11. See Barton, supra note 3, at 9, 15.
12. See id. at 8.
13. See id. at 10.
14. See id. at 5.
15. See Hoekstra, supra note 6.

part of the solution will focus on the trend of private cor-
porate governance, and how increased information through 
mandatory corporate disclosures will act to further facilitate 
a framework of corporate self-regulation.

Private corporate governance may be a system that is bet-
ter equipped to address water scarcity problems quickly and 
to react to a growing public interest in what companies are 
doing to address physical and financial environmental risks. 
In the face of a difficult and largely polarized political climate, 
an approach that helps support and facilitate private corpo-
rate governance through a nuanced regulatory approach may 
be the best means for addressing the risks posed by water 
scarcity. Ultimately, developing an effective solution to water 
scarcity will require a meaningful collaboration between 
businesses, policymakers, nongovernmental organizations 
(“NGOs”), investors, and local communities.16

I. Factual Background

A. Background Information and Terminology

The following section will identify key terms used when dis-
cussing water-related issues and the development of water 
regulations. Clear terminology is important for assuring 
accurate measurements of water use, regulatory compliance, 
and disclosures about water-related concerns. “Water scar-
city” can be generally defined as the point when, under pre-
vailing institutional arrangements, the aggregate impact of 
all water uses interferes with the supply or quality of water 
to such an extent that demand from all sectors, includ-
ing the environment, cannot be satisfied.17 Water scarcity 
is measured by calculating the ratio of total human water 
consumption to the available water supply in a given area.18 
Water scarcity often arises in areas experiencing water short-
ages due to drought or climate-related variability, coupled 
with societal impacts such as economic development and 
population growth.19 “Water stress,” on the other hand, is 
a broader concept and refers to a region’s ability, or lack 
of ability, to meet the human and ecological demand for 
water.20 “Water risk” refers to the probability of an entity 
like a corporation or community experiencing a damaging 
water-related event.21 Water risk is experienced differently 
by various societal and economic sectors, and is also influ-
enced by water-related conditions such as water scarcity, 
pollution, governance and regulation, infrastructure, and 
climate change.22 While these terms often go hand in hand, 
it is important to differentiate the terminology in order to 
provide clear information about the water situation in a par-
ticular area or for a particular industry.
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B. Corporate Water Use and Water Scarcity

In recent years, the business community has become increas-
ingly cognizant of the economic risks posed by climate 
change; however, the primary focus has largely been cen-
tered around renewable energy resources and greenhouse gas 
(“GHG”) emissions, while neglecting to focus on the impli-
cations climate change may have on the availability of quality 
water specifically.23 Population growth, economic develop-
ment, and increased consumer demand for water-intensive 
goods and products are likely to drive significant increases in 
agricultural and industrial demand for water.24 Most major 
industries rely on water and its continued abundance in order 
to sustain productivity, however, few companies have plans 
in place to respond to water scarcity risks.25 While there are 
several factors that may influence water scarcity risks in a 
given region, this Note will focus specifically on the water 
use by private industries in the United States.26 Additionally, 
this Note will focus on the adverse effects of water scarcity 
and drought, and will not delve into water-related issues asso-
ciated with floods and water quality.

1. Addressing Water-Related Business Risk

Industries account for a significant amount of water use in 
the United States both in their immediate operations and 
across their vast, often transnational supply chains.27 The 
impacts of corporate water use on an area’s water supply, eco-
systems, and communities vary greatly depending on geog-
raphy, water availability, and the type and size of a particular 
industry.28 A corporation’s effect on an area’s water supply 
depends on several indicators, including the sources of water, 
the amount withdrawn from various sources, the amount of 
water that can be recycled or discharged, the climate of the 
region, and the time of year that water is withdrawn or dis-
charged into surrounding water bodies.29

One framework for analyzing water-related business 
risks identifies three different types of risk that should be 
accounted for: physical risk, reputational risk, and regulatory 
risk.30 Physical risks occur when a lack of water impacts busi-
ness activities directly, for example when a decline or dis-
ruption in water supply undermines industrial operations, 
affects production capacity, irrigation capabilities, or mate-

23. Jason Morrison et al., Water Scarcity & Climate Change: Growing 
Risks for Businesses & Investors, Ceres 3 (2009), http://www.ceres.
org/resources/reports/water-scarcity-climate-change-risks-for-investors-2009 
(finding that “54% of 2,000 global companies are exposed to water risks, 
but only 0.22% have adequate management systems, policies and reporting 
mechanisms in place to tackle the risks”); see also Sarni, supra note 16, at 1 
(“[C]limate change and energy have gained increased recognition over recent 
years, it is the competition for water that poses a significant risk (and oppor-
tunity) to business and civil society”).

24. Morrison et al., supra note 23, at 4.
25. Id. at 1, 3. 
26. See id. (listing factors that may influence water scarcity).
27. Id. at 4–5.
28. See Derk Kuiper et al., Water Footprint and Corporate Water Ac-

counting for Resource Efficiency 7 (United Nations Environment Pro-
gramme, 2009).

29. Barton, supra note 3, at 20.
30. Morrison et al., supra note 23, at 11.

rial processing.31 The totality of physical risks facing a par-
ticular industry or corporation may be difficult to identify 
because traditional water use estimates often fail to address 
water risks embedded in the supply chain.32 Reputational 
risks may occur when declines in water availability lead to 
increased competition and tension between companies, gov-
ernment, and local populations. Such tensions may affect a 
business’s access to water as well as their reputation among 
consumers, especially if the business is operating in a water-
stressed region. Litigation from local communities, NGOs, 
and environmental groups may also pose risks to a company’s 
reputation and profitability. Finally, regulatory risks occur 
when local governments and state policymakers are required 
to reallocate water supplies, increase water prices, impose 
restrictions on water use, or impose heightened technology 
requirements. It is important for companies to incorporate 
the expectation of increased governmental regulation in 
their investment decisions and strategic planning in order for 
stakeholders to have complete understanding of a company’s 
health and financial value.33

2. Uncertainties Relating to Water Scarcity Risk

An important problem in adequately addressing water scar-
city arises from the inherent difficulty in measuring the risk 
it poses. There is a high degree of uncertainty in determin-
ing the nature of the risk, the level of impact certain risks 
may pose, and how best to mitigate the risk without com-
promising economic prosperity.34 Because of uncertainty, 
corporations often must make choices about how much 
weight they will put in addressing future water-related risks 
in their business plans.35 The economic risks and oppor-
tunities associated with water resources are often unclear 
due to a lack of industry transparency and incomplete or 
inaccurate data.36

Even in the face of uncertainties, inaction may be highly 
problematic from both an environmental and an economic 
standpoint. Water scarcity is likely to bring about higher 
costs of production through rising water prices and impaired 
business activities, increased costs in terms of regulatory 
compliance as governmental regulations react to water scar-
city issues, litigation costs as citizens groups and NGOs 
respond to increasing water concerns, and reputational risks 
as corporations and local communities compete for limited 
water resources.37
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C. Tools for Measuring Corporate Water Use

The ways in which an industry interacts with the water sup-
ply is often highly localized,38 however, companies are often 
not required to publicly disclose from where their water is 
sourced or how much is used, even if the company is operat-
ing in a drought-ridden region.39 Evaluating water use and 
proneness to water risk can be difficult; however some orga-
nizations have begun developing frameworks for assessing 
water use and water risk.

A corporation’s water use may be assessed using “Water 
Footprinting,” a methodology developed by the Water Foot-
print Network (“WFN”).40 Water Footprinting is a process 
for determining “the total volume of freshwater used to pro-
duce the goods and services produced by that business.”41 A 
company’s water footprint includes water use from imme-
diate operations as well as those embedded in the compa-
ny’s supply chain.42 Water Footprinting allows companies 
to determine where and when water is used in their busi-
ness operations and account for water-intensive practices.43 
Through the footprinting framework, a corporation can 
assess localized water use by region or facility, and develop 
a standard that can be used to compare water use among 
industry peers.44

Private actors, including NGOs, are increasingly playing a 
regulatory and enforcement role by creating assessment stan-
dards, requesting and disclosing data, and overseeing com-
pliance by corporate actors.45 The Global Reporting Initiative 
(“GRI”) is a multistakeholder coalition that assists compa-
nies and organizations “measure, understand, and commu-
nicate their economic, environmental, social and governance 
performance, and then set goals, and manage change more 
effectively.”46 The GRI’s water reporting framework includes 
five water-related indicators: total water withdrawal by source, 
water sources significantly affected by withdrawal of water, 
percentage and total volume of water recycled and reused, 
total water discharge by quality and destination, and identity, 
size, protected status, and biodiversity value of water bodies 
and related habitats affected by an organization’s discharge 
of water and runoff.47 Organizations including the Carbon 
Disclosure Project48 (“CDP”) and the United Nations CEO 

38. Id. at 17–20.
39. See Julia Lurie, Bottled Water Comes From the Most Drought-Ridden Places 

in the Country, Mother Jones (Aug. 11, 2014, 6:00 AM), http://www.
motherjones.com/environment/2014/08/bottled-water-california-drought 
(reporting that Nestle is not required to disclose information about water use 
by their bottling plants operating in drought-ridden regions of south-eastern 
areas of California).
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41. Id.
42. Id. at 20.
43. What Is a Water Footprint, Water Footprint Network, http://waterfoot-

print.org/en/water-footprint/what-is-water-footprint/ (last visited Mar. 10, 
2017).

44. Morrison et al., supra note 23, at 19.
45. Warner, supra note 34, at 331.
46. About Sustainability Reporting, Global Reporting Initiative [hereinafter 

Global Reporting Initiative], https://www.globalreporting.org/informa-
tion/sustainability-reporting/Pages/default.aspx (last visited Mar. 9, 2017).

47. Barton, supra note 3, at 20; see also Global Reporting Initiative, supra 
note 46.

48. Press Release, supra note 4.

Water Mandate49 (“the Mandate”) have also launched pro-
grams that assist businesses and investors to understand the 
risks and opportunities associated with water scarcity and 
other water-related issues.50 The CDP calls on companies to 
report on water use, potential exposure to water scarcity, and 
changing water availability through a questionnaire system, 
which CDP then releases to the public.51 The Mandate assists 
its business endorsers in identifying and reducing business 
risk by sharing best water stewardship practices, developing 
research tools and transparency guidelines, and facilitating 
a collective action approach to address water-related risks.52

The increase in third-party involvement indicates a grow-
ing interest in corporate reporting on water use and the 
economic risks water scarcity may pose for businesses. The 
projects discussed above are important for providing guid-
ance to companies in accounting for water use and devel-
oping strategies for mitigating risks, and may also provide 
helpful frameworks for future regulations.53

II. Legal Background

Water regulation in the United States is a complicated and 
multifaceted area with the potential for involvement by mul-
tiple regulatory agencies at the federal, state and local levels, 
as well as involvement by private entities.54 The remaining 
sections of this Note will focus on the regulation of corporate 
actors, specifically discussing overarching sources of federal 
regulation through EPA and the SEC, as well as the devel-
oping trend of corporate self-regulation through a system of 
private corporate governance. It is important to note that 
corporations are also subject to the state and local rules in 
effect in their place of operation. Some states and regions 
impose stricter rules and standards regarding corporate water 
use and accounting, but this Note will not delve into indi-
vidual state regulations.

A. Traditional Environmental Regulation

1. Overview of Traditional Forms of Federal 
Water Regulation

The dominant strategy of federal environmental law has his-
torically been one of “command and control,” or traditional 
regulation.55 Within a traditional regulatory system, federal 
agencies develop a set of rules, a system for inspecting and 
monitoring rule compliance, and impose penalties against 
entities that fail to comply with the established rules.56 Tradi-

49. Transparency-Disclosure Policy, CEO Water Mandate 1 (2015), http://ceowa-
termandate.org/files/Transparency_Policy.pdf (last visited Mar. 25, 2017).

50. Press Release, supra note 4.
51. Id.
52. Mission & Governance, CEO Water Mandate (2015), http://ceowaterman-

date.org/what-we-do/mission-governance/.
53. Global Reporting Initiative, supra note 46, at 4.
54. Adam Reimer, U.S. Water Policy: Trends and Future Disclosures 28 

(Nat’l Agric. & Rural Dev. Policy Ctr. 2012).
55. Daniel J. Fiorino, Rethinking Environmental Regulation: Perspectives on Law 

and Governance, 23 Harv. Envtl. L. Rev. 441, 447 (1999).
56. Id.
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tional governmental regulation usually involves positive law, 
which includes traditional models of law such as statutes, 
regulations, and court decisions that interpret the develop-
ment and enforcement of statutes and regulations.57 Govern-
ment officials at the federal and state levels are responsible 
for developing, implementing and enforcing environmental 
regulations, and corporations and other private actors must 
alter their behaviors in order to respond to regulations and 
technology requirements.58

In the early part of the 20th century, water supply, alloca-
tion, and sanitation were largely the responsibility of local 
governments with regulations implemented at the state level 
and little to no involvement from the federal government.59 
Starting in the mid-twentieth century however, mounting 
concerns about pollution and water quality led to an expan-
sion of federal authority over water quality standards and 
enforcement.60 The establishment of EPA in 1970 ushered 
in more comprehensive federal regulations for water supply, 
sanitation, and pollution controls. Congress authorized EPA 
to write regulations and impose mandatory requirements 
on individuals, state and local governments, businesses, and 
organizations.61 EPA is responsible for enforcing federal laws 
concerning safe drinking water, managing pollution levels, 
protecting watersheds and fresh water sources, and providing 
guidance and support for municipal water treatment plants.62

2. Traditional Regulation of Water Use and Water 
Quality

EPA develops regulations and compliance guidelines on 
a sector-by-sector basis, resulting in most business sectors 
being affected by several environmental statutes and regu-
lations.63 EPA also has the ability to delegate regulatory 
enforcement and implementation authority to individual 
state agencies and local municipalities.64 Federal acts such 
as the Clean Water Act (“CWA”) and the Safe Drinking 
Water Act (“SDWA”) provide baseline controls such as ambi-
ent water quality standards, technology requirements, and 
permitting requirements.65 The CWA specifically establishes 
water pollution control programs and water quality stan-
dards that indicate the amount of allowable contaminants in 
surface waters.66 Federal regulatory standards often act as a 

57. Michael P. Vandenbergh, Private Environmental Governance, 99 Cornell L. 
Rev. 117, 134 (2014).

58. Id. at 131, 134–35.
59. Reimer, supra note 54, at 2.
60. Id.
61. Laws & Regulations, U.S. Envtl. Prot. Agency, https://www.epa.gov/laws-

regulations/regulations (last visited Mar. 25, 2017).
62. Regulatory Information by Topic: Water, U.S. Envtl. Prot. Agency, http://

www.epa.gov/regulatory-information-topic/regulatory-information-topic-wa-
ter (last visited Mar. 25, 2017).

63. See generally Laws & Regulations, supra note 61.
64. E.g., 33 U.S.C. § 1342(b) (2011) (EPA can delegate to the states the authority 

to oversee and enforce NPDES program).
65. See, e.g., Massachusetts v. EPA, 549 U.S. 497 (2007); Rocky Mountain Farm-

ers Union v. Goldstene, 843 F. Supp. 2d 1042 (E.D. Cal. 2011) (upholding 
the California Low Carbon Fuel Standard, which imposed a more stringent 
tailpipe emission standard than that required by EPA).

66. See Summary of the Clean Water Act, U.S. Envtl. Prot. Agency, https://www.
epa.gov/laws-regulations/summary-clean-water-act (last visited Apr. 17, 2017).

floor below which states cannot go, but states may also enact 
requirements that are stricter than the standards required at 
the federal level.67

In 2012, EPA released the National Water Program 2012 
Strategy: Response to Climate Change (“Water Strategy”), 
which described the long-term goals for managing sustainable 
water resources in response to climate change.68 In the Water 
Strategy, EPA set a total of nineteen distinct goals relating 
to climate change, which could be achieved through various 
national water programs and research products.69 The Water 
Strategy goals include the development of water infrastruc-
ture, increased water quality standards, wetland and water-
shed maintenance, and the incorporation of climate change 
risks into existing EPA regulations and agencies.70 The Water 
Strategy also developed an assessment tool to track imple-
mentation progress, which scores each action through seven 
developmental phases.71 The most recent assessment occurred 
in 2014.72 EPA’s Office of Water (“OW”) annually releases 
National Water Program Guidance, which details EPA’s pri-
orities and implementation strategies.73 In the Fiscal Year 
2016-2017 Guidance, EPA expressed the goal of expanding 
its efforts to adapt federal water programs in response to cli-
mate change concerns.74

Other EPA programs include the Climate Resilience 
Evaluation and Awareness Tool (“CREAT”), which is a 
water assessment tool that allows water utilities to assess 
the potential impacts of climate change.75 CREAT assists 
utilities in addressing climate change by identifying region-
specific threats, assets that could be affected, and various 
adaptive measures that a utility can implement.76 EPA con-
tributes to the development of sustainable water infrastruc-
ture by pursuing the Sustainable Infrastructure Program, 
which focuses on institutionalizing sustainable practices and 
wastewater utilities.77 EPA also sponsors the federal program 
WaterSense, which promotes water efficiency though label-
ing on consumer products and appliances.78 WaterSense is 
a voluntary program that allows companies to seek a sepa-
rate certification for their products.79 Finally, EPA recently 

67. See, e.g., Goldstene, 843 F. Supp. 2d at 1060; see also Envtl. Law Inst., State 
Constraints: State-Imposed Limitations on the Authority to Regulate 
Waters Beyond the Scope of the Federal Clean Water Act 1 (2013).

68. U.S. Envtl. Prot. Agency, Office of Water, 2014 Highlights of Prog-
ress: Responses to Climate Change by the National Water Program 1 
(2015) [hereinafter The Water Strategy].

69. Id. at 16.
70. Id. at 3–4.
71. Id. at 2.
72. Id.
73. U.S. Envtl. Prot. Agency, Office of Water, EPA 420-R-15-008, FY2016-

17 National Water Program Guidance 3 (2015) [hereinafter Water Pro-
gram Guidance], https://www.epa.gov/sites/production/files/2015-04/docu-
ments/2016-2017_nwpg_final.pdf.

74. Id. at 23.
75. See U.S. Envtl. Prot. Agency, Assess Water Utility Climate Risks With the 

Climate Evaluation and Awareness Tool 6 (May 2016), https://www.epa.gov/
sites/production/files/2016-05/documents/creat_3_0_methodology_guide_
may_2016.pdf.

76. Id.
77. See Water Program Guidance, supra note 73, at 12.
78. See What Is WaterSense?, U.S. Envtl. Prot. Agency, https://www3.epa.gov/

watersense/about_us/what_is_ws.html (last updated Jan. 26, 2017).
79. Id.
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sought applications from universities and organizations like 
the California Public Policy Institute to investigate how 
drought exacerbated by climate change may impact surface 
and groundwater quantity and availability.80 Research grants 
may be awarded for the purpose of developing systems-based 
strategies for improving the nation’s ability to plan and 
respond to water scarcity problems.81

In terms of reporting, EPA expressed the goal of increas-
ing public accessibility and understandability of water quality 
data by simplifying and automating a water quality reporting 
process, thereby reducing bureaucratic burdens.82 Currently, 
states, local entities, and the parties subject to permitting 
requirements under the CWA operate under a slow and bur-
densome system of water quality assessment and reporting 
across the various EPA programs.83

B. Environmental Regulation in Securities Law

An additional, and perhaps less obvious, source of environ-
mental regulation comes from corporate reporting require-
ments to the SEC, which provide information to shareholders 
and the general public about a company’s profitability and 
any material risks that may affect the company’s operations 
and future success.

1. Corporate Reporting Through the Securities & 
Exchange Commission

Risks that may materially affect a company are disclosed 
in a publicly traded company’s financial statements, which 
are filed with the SEC.84 Financial filings remain the pri-
mary source of information for investors and other company 
stakeholders.85 The Securities Act of 1933 (“Securities Act”) 
requires companies to register important financial and other 
significant information prior to offering securities to the pub-
lic.86 The Securities Exchange Act of 1934 (“Exchange Act”) 
provides the SEC with broad authority over all aspects of 
the securities industry, including conduct in the market, dis-
ciplinary powers, and required reporting of information by 
companies with publicly traded securities.87 The SEC devel-
oped an integrated disclosure system for registered compa-
nies, which is provided in Regulation S-K.88 Regulation S-K 
provides nonfinancial disclosure requirements and guidelines 

80. National Priorities: Systems-Based Strategies to Improve the Nation’s Ability to 
Plan and Respond to Water Scarcity and Drought Due to Climate Change, U.S. 
Envtl. Prot. Agency, http://cfpub.epa.gov/ncer_abstracts/new/index.cfm/
fuseaction/display.rfatext/rfa_id/589#Synopsis (last updated Mar. 9, 2017).

81. Id.
82. Water Program Guidance, supra note 73, at 17.
83. Id.
84. See Fact Answers: The Laws That Govern the Securities Industry, U.S. Sec. & 

Exch. Comm’n, https://www.sec.gov/about/laws.shtml#secact1933 (last up-
dated Oct. 1, 2013).

85. See id.
86. Fact Answers, supra note 84.
87. Id. This note will focus specifically on publicly traded companies, which are 

subject to federal SEC regulations, and will not analyze the conduct of private 
companies that are not subject to federal financial regulations.

88. See generally 17 C.F.R. § 229.1 (2011).

for annual reports (“Form 10-K”),89 quarterly reports (“Form 
10-Q”)90, and reports for specific events that may be impor-
tant to shareholders (“Form 8-K”).91

SEC disclosure requirements are triggered when the infor-
mation is deemed “material.”92 “Information is material if 
‘there is a substantial likelihood that a reasonable shareholder 
(or investor) would consider [the information] important in 
deciding how to vote,’ or in making an investment decision.”93 
“The materiality standard is difficult to apply because there 
is no generally accepted formula,” especially when the issues 
involve future uncertainties, such as the effects of climate 
change and other environmental risks.94

2. Environmental Reporting Requirements

Environmental reporting requirements are provided in three 
relevant sections of Regulation S-K; Items 101, 103, and 
303.95 In 1973, the SEC amended the line item requirements 
in Regulation S-K to generally require companies to consider 
environmental impacts of their activities in order to comply 
with the National Environmental Policy Act (“NEPA”).96

Item 101 of Regulation S-K requires registered companies 
to describe the general development of the business during 
the past five years.97 Specifically, Item 101 requires disclo-
sures to be made “as to the material effects that compliance 
with Federal, State, and local provisions . . . regulating the 
discharge of materials into the environment . . . [and] any 
material estimated capital expenditures for environmental 
control facilities.”98 Here, a company may be required to pro-
vide information about the financial and competitive effects 
of complying with environmental regulations in the area of 
company operation to the extent that the effects of the regu-
lation are considered material.99

Item 103 requires companies to describe “any material 
pending legal proceedings, other than ordinary routine litiga-
tion incidental to the business, to which the registrant or any 
of its subsidiaries is a party or of which any of their property 
is the subject.”100 Legal proceedings that arise under any fed-
eral, state, or local regulation concerning discharge of materi-
als into the environment, or for the purpose of protecting the 
environment “shall not be deemed ordinary routine litigation 

89. Id. §  249.310 (SEC Form 10-K specifies the information a company must 
disclose in its annual reports).

90. Id. § 249.308A.
91. Id. § 249.308.
92. Marlene Martin, Can Shareholders “Bring the Sun” to Climate Change Disclo-

sure?, 14 Wyo. L. Rev. 289, 299 (2014).
93. Id. (quoting TSC Indus., Inc. v. Northway, 426 U.S. 438, 449 (1976)).
94. Id.
95. Rick E. Hansen, Climate Change Disclosure by SEC Registrants: Revising the 

SEC’s 2010 Interpretive Release, 6 Brook. J. Corp. Fin. & Com. L. 487, 492 
(2012).

96. Betty Moy Huber, Will the SEC’s Current Disclosure Reform Initiate Result in 
Stricter Environmental and Sustainability Disclosure Requirements, Envtl. Dis-
closure Comm. Newsl. (Am. Bar Assoc.), Apr. 2014, at 1, 3 (“NEPA gener-
ally requires federal agencies to consider the environmental impacts of their 
decisions that could significantly affect the environment.”).

97. 17 C.F.R. § 229.101(a)(1) (2011).
98. Id. § 229.101(c)(xii).
99. Hansen, supra note 95, at 493.
100. 17 C.F.R. § 229.103.
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incidental to the business.”101 However, a legal proceeding is 
only considered material if the damages, monetary sanctions, 
or capital expenditures exceed 10% of the current assets of 
the company in question, or if a governmental authority is a 
party to the proceedings and the monetary sanctions exceed 
$100,000.102

Finally, Item 303 requires companies to provide an anal-
ysis of the company’s financial condition and the results 
of operations, including projections about future perfor-
mance.103 Specifically, Item 303 requires disclosure of “any 
known trends or any known demands, commitments, 
events or uncertainties that will result in or that are reason-
ably likely to result in the registrant’s liquidity increasing 
or decreasing in any material way.”104 If any material defi-
ciency is identified, the company must also indicate a course 
of action in order to remedy the deficiency.105 A registered 
company must also include any known material trends 
concerning the registrant’s capital resources, any unusual 
events, transactions, or significant economic changes that 
materially affect the amount of reported income, and “any 
known trends or uncertainties that have had or the regis-
trant reasonably expects will have a material favorable or 
unfavorable impact on net sales or revenues or income from 
continuing operations.”106

In January 2010, the SEC approved a new interpretive 
release (“Interpretive Release”), which provided guidance to 
companies subject to federal securities regulations regard-
ing a company’s disclosure obligations.107 The Interpretive 
Release included the risks, opportunities, and potential 
impacts of climate change and “changes in the availability 
or quality of water” in the listed information that com-
panies should disclose in an annual report.108 The Inter-
pretive Release calls on companies to disclose risks such 
as decreased production capacity as a result of drought or 
significant physical impacts that may affect the companies’ 
operations and financial results.109 The Interpretive Release 
resulted from pressure from shareholders to provide infor-
mation about the financial risks associated with complying 
with environmental regulations and the possible reduction 
in production capacity or other economic fallout associ-
ated with environmental risks.110 The SEC emphasized, 
however, that the Interpretive Release did not impose new 
disclosure requirements.111

101. Id. § 229.103(5).
102. Id. § 229.103(5)(A)-(C).
103. Id. § 229.303(a)(1)-(5).
104. Id. § 229.303(a)(1).
105. 17 C.F.R. § 229.303(a)(1) (2011).
106. Id. § 229.303(a)(3)(ii).
107. Hansen, supra note 95, at 487; see also Comm’n Guidance Regarding 

Disclosure Related to Climate Change, U.S. Sec. & Exch. Comm’n 
(2010) [hereinafter Comm’n Guidance], https://www.sec.gov/rules/in-
terp/2010/33-9106.pdf.

108. See Comm’n Guidance, supra note 107, at 6.
109. Barton, supra note 3, at 7–8.
110. See Comm’n Guidance, supra note 107, at 7; see also Barton, supra note 3, 

at 22.
111. Fiscal Years 2014–2018: Draft for Comment, U.S. Sec. & Exch. Comm’n 

6 (2014) [hereinafter SEC Draft Strategic Plan], https://www.sec.gov/
about/sec-strategic-plan-2014-2018-draft.pdf.

Most recently, in February 2014, the SEC issued a draft 
of a Strategic Plan, which set out the SEC’s mission, values, 
and strategic goals for fiscal years 2014 through 2018.112 
The report announced the SEC’s intention to review opera-
tional and risk management disclosures relevant to environ-
mental and sustainability issues.113 Report leaders, however, 
expressed concern about a comprehensive review of disclo-
sure requirements being derailed due to resource constraints 
and competing priorities.114

3. Environmental Reporting Requirements 
Outside of the United States

Regulations mandating the disclosure of environmental, 
social, and governance data are becoming increasingly com-
mon in countries outside of the United States.115 Several 
European countries and Australia utilize environmental 
reporting as a policy tool for promoting sustainable develop-
ment and addressing environmental concerns in general.116 
France, Norway, and Australia provide examples of coun-
ties that have implemented mandatory corporate reporting 
of performance and compliance with environmental regula-
tions specifically.117 Reporting requirements in these coun-
tries are separate from environmental legislation and are 
instead integrated into the states’ corporation laws, which 
are enforced by financial agencies rather than environmen-
tal agencies.118 Unlike conventional regulatory approaches 
to public policy goals such as environmental sustainability, 
corporate environmental reporting mandates the provision 
of information to interested actors who are likely to utilize 
the information to promote more desirable behaviors.119 A 
key question is whether mandatory corporate disclosures and 
reporting requirements have a positive effect on a corpora-
tion’s environmental behavior.120

In 1998, Norway passed Section 3.3 of the Norwegian 
Accounting Act, which requires Director Reports to include 
“[i]nformation concerning current activities including inputs 
and products that may cause a not insignificant impact on 
the external environment.”121 The regulation also requires 
the disclosure of “the actual and potential environmental 
impacts of particular activities . . . and the [specification of] 
efforts initiated to eliminate or reduce negative environmen-

112. Id. at 1.
113. Id. at 37; see also Huber, supra note 96, at 3.
114. Huber, supra note 96, at 3.
115. Ioannis Ioannou & George Serafeim, The Consequences of Mandatory Corporate 

Sustainability Reporting: Evidence From Four Countries, 5–6, 12 (Harv. Bus. 
Sch., Working Paper No. 11-100, 2014) (analyzing the effects of mandatory 
corporate disclosures in China, South Africa, Denmark, and Malaysia).

116. Douglas A. Kysar, Sustainable Development and Private Global Governance, 83 
Tex. L. Rev. 2109, 2158 (2005).

117. Karen Bubna-Litic, Compliance and Enforcement in Environmental 
Law 641, 641–43 (LeRoy C. Paddock et al. eds., 2011).

118. Id. at 643; see also Mary Lou Egan et al., France’s Nouvelles Regulation 
Economiques: Using Government Mandates for Corporate Reporting 
to Promote Environmentally Sustainable Economic Development 10 
(2003).

119. Kysar, supra note 116, at 2159.
120. Ioannou & Serafeim, supra note 115, at 19.
121. Bubna-Litic, supra note 117, at 643.
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tal impacts.”122 In 2001, France passed Article 116 of the 
Law in New Economic Regulation, which similarly requires 
companies to report information about the social and envi-
ronmental impacts of their activities in their annual finan-
cial reports, including water use and natural resource use, 
emissions of GHGs, energy consumption, and the efforts the 
company has taken to reduce environmental risks.123

In Australia, Section 299(1)(f) of the Company Law 
Review Act of 1998 provides that “the Director’s Report for 
a financial year must: (f) if the entity’s operations are subject 
to any particular and significant environmental regulation 
. . . details of the entity’s performance in relation to environ-
mental regulation.”124 Guidelines provided by the Australian 
Securities and Investment Commission (“ASIC”) state that 
the requirements do not relate specifically to financial dis-
closures, but to performance with regard to environmental 
regulations.125 Additionally, the information reported cannot 
be reduced or eliminated because it has already been pro-
vided to an environmental regulation authority.126

C. Private Corporate Governance in the 
Environmental Regulatory Framework

The previous sections discussed traditional governmental 
regulation, however it is important to analyze the future 
of environmental regulation in the context of private gov-
ernance and its collaboration with traditional regulatory 
frameworks. The past few decades have seen a dramatic shift 
from “government to governance,” in the environmental reg-
ulatory framework.127 The concept of “governance” includes 
all “processes and institutions, both formal and informal 
that guide and restrain the collective activities of a group.”128 
Governance includes a number of diverse actors, both public 
and private, that contribute to the formation, development 
and oversight of the regulatory framework.129

In the past, the primary environmental pressures on busi-
nesses included the need to comply with legislation, regula-
tions, and to account for litigation costs.130 Private corporate 
governance represents a new model of legal and extralegal 
influences on the environmentally significant behavior of 
corporations and households.131

Private environmental governance occurs when the pri-
vate sector assumes a regulatory role by developing its own 
codes and standards for addressing environmental risks that 
exceed the standards required by law.132 Through private 

122. Id.
123. Id. at 644; see also Egan et al., supra note 118 at 12.
124. Bubna-Litic, supra note 117, at 642.
125. Id. at 642.
126. Id.
127. Sol Picciotto, Networks in International Economic Integration: Fragmented States 

and the Dilemmas of Neo-Liberalism, 17 Nw. J. Int’l L. & Bus. 1024, 1018 
(1996–1997); see also Kysar, supra note 116, at 2154.

128. Governance in a Globalizing World 1, 12 (Joseph D. Nye & John D. 
Donahue eds., 2000).

129. Kysar, supra note 116, at 2154.
130. Id.
131. Vandenbergh, supra note 57, at 133.
132. Envtl. Law Inst., Is Private Governance Changing the Practice of Corporate En-

vironmental Law? (2015 Corporate Forum) (Oct. 20, 2015) [hereinafter Envtl. 

environmental governance, corporations develop and impose 
voluntary codes of conduct and standards, which are often 
accompanied by the development of nongovernmental prod-
uct standards, labeling, and marketing schemes.133 These 
actions are often considered to fall under the umbrella of “cor-
porate social responsibility” (“CSR”).134 CSR behavior may 
stem from the organizational values of a company’s senior 
management, but more often CSR behavior develops from 
underlying economic drivers that have changed drastically 
in recent years.135 Such economic drivers include: company 
reputation, customer demand, pressure from investors and 
stakeholders, supply-chain requirements, lower operational 
risks and costs, liability concerns, community demands, and 
the enhanced ability to plan operations, anticipate risks, and 
possibly shape future regulations.136

Private corporate governance in the environmental sphere 
may come in several different forms. Environmental gover-
nance may include a combination of government standards 
and voluntary standards, less formal standards adopted by 
companies or trade organizations, standards developed by 
third-party certification companies or organizations, or 
industry codes of conduct.137 Voluntary corporate gover-
nance may require and result in substantive action or simply 
call for the disclosure of certain information to the public or 
to company stakeholders.138

The growing trend of private environmental governance 
and regulatory involvement by nongovernmental actors 
reflects a shift in the modern conception of environmental 
regulation.139 Instead of relying solely on government offi-
cials and agency experts, other parties are becoming involved 
and increased public involvement is beginning to shape the 
environmental regulatory structure.140

III. Legal Analysis

Regulatory organizations and state environmental organiza-
tions are becoming increasingly cognizant of the fact that 
traditional approaches to environmental regulation are alone 
not sufficient to achieve the outcomes necessary to solve our 
nation’s critical environmental problems.141 Water is a critical 
resource that is not only necessary for the prosperity of future 
generations, but also one upon which virtually every industry 
relies.142 However, water is a resource that is often taken for 

Law Inst.], http://www.eli.org/events/private-governance-changing-practice-
corporate-environmental-law-2015-corporate-forum-0; see also Envtl. Law 
Inst., Next Generation in Environmental Compliance and Enforce-
ment 121, 126 (LeRoy C. Paddock & Jessica A. Wentz eds., 2014) [hereinafter 
Next Generation].

133. Envtl. Law Inst., supra note 132.
134. Next Generation, supra note 132, at 126.
135. Id.
136. Id. at 126–27.
137. Envtl. Law Inst., supra note 132.
138. Id.
139. See LeRoy C. Paddock, Green Governance: Building the Competencies Neces-

sary for Effective Environmental Management, 38 ELR 10609, 10611–13 (Sept. 
2008).

140. Id.
141. Id.
142. Morrison et al., supra note 23, at 1.
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granted,143 and water scarcity risk is not adequately addressed 
in current regulation of corporate activities.

A. How Federal Environmental Regulation Falls Short 
in Addressing Water Scarcity

EPA currently does not have a sufficient regulatory system in 
place that addresses water scarcity specifically, nor are cor-
porations required to prepare water-related risk assessments 
or develop plans for addressing water scarcity in the future 
as a part of a corporation’s projected financial analysis. The 
nature of modern environmental challenges has “undergone 
a fundamental change that the existing regulatory-focused 
system of environmental governance will not be able by itself 
to ensure healthy air, clean water, and a stable climate.”144 
The government and its appointed agencies have been the 
primary regulatory actors responsible for solving environ-
mental problems, usually with punishment as the primary 
method for securing compliance on the part of the private 
sector.145 While certain federal regulations have been success-
ful in addressing water pollution concerns and implementing 
technology standards,146 this Note argues that the current 
federal regulatory scheme does not adequately address the 
risks posed by water scarcity.

The traditional regulatory format arguably does not facili-
tate a complex and adaptive system; instead, “it reveals a 
system designed to deal with older, narrowly defined envi-
ronmental problems of a limited range of pollutants ema-
nating from larger point sources.”147 For example, traditional 
environmental laws such as the CWA tend to focus on spe-
cific pollutants discharged from individual facilities, which 
are regulated through facility-specific permits, inspections, 
and enforcement regimes.148 Nonadaptive regulatory and 
enforcement programs do not adequately consider the broad 
range of internal economic drivers that may affect an entity’s 
environmental behavior, including reputation, supply-chain 
requirements, employee and community relations, access 
to markets, product differentiation, and government rela-
tions.149 Instead, the current system is more often based on 
external drivers such as taxes, fees, and subsidies imposed by 
the government, which limit the types and effectiveness of 
regulations that are implemented.150 All in all, the current 
state of federal environmental regulation arguably does not 
reflect the complex and rapidly changing world we live in.151

143. Id. at i.
144. Next Generation, supra note 132, at 121.
145. Alexander Volokh et al., Introduction to Race to the Top: The Inno-

vative Face of State Environmental Regulation 2 (1998) (arguing for a 
regulatory approach that focuses on problem solving rather than punishment).

146. William L. Andreen, Water Quality Today—Has the Clean Water Act Been a 
Success, 55 Ala. L. Rev. 537, 538 (2004) (arguing that technology-based efflu-
ent limitations through a permitting system has been a successful approach for 
controlling point sources due to reductions in pollution levels and lower than 
anticipated costs of compliance).

147. Next Generation, supra note 132, at 123.
148. Id.
149. Id.; Andreen, supra note 146, at 548.
150. Id. at 124–26.
151. Orly Lobel, The Renew Deal: The Fall of Regulation and the Rise of Governance 

in Contemporary Legal Thought, 89 Minn. L. Rev. 342, 343 (2004).

Regulations and programs that do target water scarcity 
and other climate change-related concerns are often not man-
datory, do not apply to corporate activity specifically, or are 
not adequately developed. The 2014 Water Strategy Assess-
ment152 conducted by EPA to review the progress of various 
government initiated water projects153 scored the develop-
ment of climate change-related water projects at fifty-seven 
out of a possible 133 points.154 These findings indicate that 
many programs pursued by EPA that called on state and local 
governments, private entities, and utilities to address various 
water risks including water quality, infrastructure require-
ments, and watershed management either progressed very 
little, or remain in the early development stages.155 Addition-
ally, while programs like WaterSense and CREAT156 indi-
cate important developments in calling for water efficiency 
and effective corporate water reporting, the programs are not 
mandatory and do not place any specific requirements on 
companies to account for their direct water use or that of 
their supply chains.157

Another practical problem with imposing additional fed-
eral environmental regulations is the difficultly of passing 
effective and comprehensive environmental legislation.158 
Additionally, no major federal statute has been enacted since 
Congress passed amendments to the Clean Air Act in 1990, 
leaving a period of statutory inaction that spans almost 
thirty years.159 Even in the face of increasing scientific evi-
dence about threats imposed by climate change, water scar-
city, and GHGs, very little regulation has been enacted at the 
federal level,160 and in today’s political climate, it is difficult 
to imagine the passage of a comprehensive federal environ-
mental regulatory scheme relating to water scarcity in the 
near future.

B. Corporate Disclosure of Water-Related Risks

The inclusion of material environmental risks in a company’s 
financial statement is becoming an increasingly common 
practice;161 however, corporations are largely not required to 
disclose information about projected economic risks posed by 
water scarcity or information about the amount of water used 
at a local or facility level.162 Information disclosures are an 
important policy instrument and could drive a more adaptive 

152. See discussion infra Part II.A.2.
153. The Water Strategy, supra note 68, at 2.
154. Id. (scoring water projects on a 1–7 scale in terms of their implementation and 

development status under nineteen goals).
155. Id. at 16.
156. See discussion infra Part II.A.2.
157. See U.S. Envtl. Prot. Agency, EPA 832-F-00-011, Frequently Asked 

Questions About U.S. EPA’s Voluntary Water-Efficiency Program 
(2000), https://nepis.epa.gov/Exe/tiff2png.cgi/200043VO.PNG?-r+75+-g+7+ 
D%3A%5CZYFILES%5CINDEX%20DATA%5C00THRU05%5CTIFF
%5C00000131%5C200043VO.TIF; see also The Water Strategy, supra note 
68, at 28.

158. See generally Vandenbergh, supra note 57, at 165–81.
159. Id. at 134.
160. Id.
161. Ioannou & Serafeim, supra note 115, at 2.
162. See Sarni, supra note 16, at 26–27; see also Morrison et al., supra note 23, at 

12, 31.
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approach to the regulation of environmental issues.163 The 
development of implementable, fact-based water resource 
policies require complete, accurate data and collaborations 
among various stakeholders.164 While the SEC Interpre-
tive Release165 provides important guidelines and indicates 
a growing public interest in business risks posed by climate 
change, the provisions of the Interpretive Release rules do 
not carry the force and effect of law and are exempt from 
notice or comment procedures.166

Items 101, 103, and 303 under Regulation S-K provide 
a basic framework for the type of information that should 
be publicly disclosed, however the regulations do not call 
on companies to provide information about water scarcity 
risks specifically,167 thereby failing to link water scarcity to 
potential financial risks and opportunities. Additionally, the 
disclosure requirements embedded in Regulation S-K have 
reportedly not undergone a significant comprehensive review 
since 1996.168 While water-related business risks arguably 
constitute material risks because such risks pose a serious 
economic threat and therefore would be of major concern 
to the reasonable investor, the SEC has not prioritized the 
financial risks and opportunities of water-related risk as an 
individualized item for disclosure.169 Companies are starting 
to provide information about the effects of climate change 
generally, however most companies only disclose basic data 
about water use in aggregated, corporate-wide numbers that 
do not reflect local-level impacts and performance.170

A 2010 report by the Coalition for Environmentally 
Responsible Economies (“CERES”) analyzed and ranked the 
“water disclosure practices of 100 publicly-traded companies 
across eight key [industry] sectors [that may be] exposed to 
water-related risks: beverage, chemicals, electric power, food, 
homebuilding, mining, oil and gas, and semiconductors.”171 
The report found that while many companies do report 
some level of risk, a vast majority of the disclosures consist 
of “vague, boilerplate” language that does not provide a com-
plete picture of water scarcity risks.172 Additionally, while 
73% of companies report potential physical risks173 from 
water scarcity, only six companies were found to report any 
water accounting data within their financial filings.174 Also 
commonly missing from the disclosures were data at the local 
or facility level, data about the water performance through-
out the supply chain, quantified water reduction targets, and 
details about water-related policies, standards, and man-

163. Fiorino, supra note 55, at 448.
164. McKinsey & Co., supra note 8, at 4.
165. See discussion infra Part III.B.2.
166. Martin, supra note 92, at 302; Thomas Lee Hazen, 1 Treatise on the Law 

of Securities Regulation § 1.4, 61 (6th ed. 2009).
167. See Hansen, supra note 95, at 492.
168. Huber, supra note 96, at 3.
169. Jim Coburn & Jackie Cook, Cool Response: The SEC & Corporate 

Climate Change Reporting, Ceres 4 (Feb. 2014), https://www.ceres.org/
resources/reports/cool-response-the-sec-corporate-climate-change-reporting/.

170. See Barton, supra note 3, at 9–10; see also Ioannou & Serafeim, supra note 
115, at 5–6.

171. Ioannou & Serafeim, supra note 115, at 3.
172. Id. at 9.
173. Sarni, supra note 16, at 26.
174. Id.

agement systems.175 Additionally, companies largely failed 
to disclose information about the water use and discharges 
embedded in their extensive supply chains, leaving a great 
deal of water use unaccounted for.176 Without more compre-
hensive information about water use throughout a company’s 
supply chain, a company cannot adequately address and dis-
close water-related risks.177

Given the language of the current SEC disclosure require-
ments, a major obstacle to meaningful disclosures is the bur-
den to demonstrate the presence of a certain and substantial 
material risk to the company’s future security.178 The vague 
definition of what constitutes materiality may allow for com-
panies to downplay environmental risks or avoid reporting 
them all together.179 Items 101 and 102 only require the 
disclosure of information about compliance with existing 
environmental regulations and potential financial impacts 
of environmental litigation, which do not necessarily address 
accounting for future water-related risks.180 Item 303, on the 
other hand, calls for companies to provide information about 
risks, commitments or changes that may materially affect 
capital and future earnings.181

While the SEC Interpretive Release arguably reflects 
an interpretation that the disclosure requirements in the 
Exchange Act already include the significant risks posed by 
climate change and changing water supplies,182 most compa-
nies fail to address water scarcity risks in a clear and meaning-
ful way.183 Additionally, following the Interpretive Release, 
the total number of registrant disclosures only modestly 
increased.184 A 2011 report completed by the law firm, Davis 
Polk & Wardwell LLP, concluded that the SEC Interpretive 
Release “has not had as significant an impact on [registrants’] 
disclosures as some observers initially expected.”185 By failing 
to specify in the language of the statute that annual reports 
should include environmental risks, companies are often able 
to avoid reporting on expected risks, which can result in a 
lack of transparency and the disclosure of imprecise informa-
tion about the water-related regulatory and physical risks a 
company may face.186 Corporate reports on environmental 
behavior are generally in reaction to or flow directly from 
environmental mandates but are not necessarily motivated 
by economic concern posed by risks to future productivity.187 
It will therefore be important for companies to become more 
cognizant of economic risks posed by water scarcity in order 
to spur increased attention and responsible behavior.

175. Id. at 26–27.
176. Id. at 27.
177. Id.
178. Hansen, supra note 95, at 490–91; see 17 C.F.R. § 230.408 (2012).
179. Hansen, supra note 95, at 534.
180. See discussion infra Part II.B.2.
181. See id.
182. Hansen, supra note 95, at 487, 491.
183. See Barton, supra note 3, at 4.
184. Hansen, supra note 95, at 522–23 (finding that 24% of companies analyzed 

addressed the physical risks to their assets posed by climate change, and 51 out 
of 100 companies mention “climate change” in their 10-K filings).

185. See Davis Polk & Wardwell LLP, Environmental Disclosure in SEC Fil-
ings—2011 Update 1 (2011), http://www.davispolk.com/publications/
environmental-disclosure-sec-filings–2011-update/.

186. Hansen, supra note 95, at 522.
187. Id. at 524.
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1. Corporate Disclosure Regulations Outside of 
the United States

The corporate disclosure laws in France, Australia, and Nor-
way may provide an important starting point for lawmakers 
in the United States in terms of drafting and implementing 
mandatory reporting requirements. In both Australia and 
Norway, the respective governments have had a relatively 
hands-off approach to the enforcement of the mandatory 
reporting provisions, yet a substantial number of compa-
nies have complied with the regulations.188 The presence of 
obligatory reporting on environmental impacts arguably 
made the link between environmental issues and corporate 
social responsibility more visible, especially in relation to 
water resource management.189 Water reporting provides a 
base for companies to consider environmental issues in their 
corporate strategies by providing “consistent, readily avail-
able” information and an established standard for compa-
nies to strive towards.190 Accounting for and reporting such 
information may also reveal the material present and future 
economic impacts of water scarcity, thus acting as a catalyst 
for companies to develop water management strategies.

Regulators implement and enforce regulations, but also 
play an important role in providing guidance to the entities 
subject to regulations.191 A 2001 report of seventy-one Aus-
tralian companies operating in natural resource production, 
utilities and infrastructure, or paper and packaging showed 
a significant increase in the number of companies disclosing 
their compliance with environmental regulations and more 
notably, noncompliance with environmental regulations.192 
Studies on regulatory compliance in Norway found that the 
best reporters provide information on what they think their 
shareholders would be most interested in knowing, includ-
ing “the impacts their activities are having on the environ-
ment, how they manage environmental risk, their resource 
usage, their exposure to regulation, their breaches and how 
they rectify and prevent future breaches, their supply chain 
policy and the involvement of the board in environmental 
performance.”193 For the companies that remain poor per-
formers, the problem could likely be overcome through legis-
lative reform and rewriting the relevant securities sections to 
provide advice on how to comply.194 Companies report that 
if regulators were proactive in developing guidelines, stan-
dards, and best practices case studies, compliance would be a 
more attainable goal.195
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C. Private Corporate Governance

Private corporate governance is emerging as a key mechanism 
for increasing environmentally responsible behavior in the 
business community. In recent years, companies have begun 
to perform “to a greater or lesser extent, ‘beyond compliance’ 
with existing regulatory requirements,” indicating that there 
are a wide variety of potential motivators for corporate behav-
ior outside of traditional regulation.196 Incorporating sustain-
ability measures to address problems such as water scarcity 
into internal corporate structure does not impede business 
success but instead leads to increased profits by avoiding risks 
and providing new business opportunities.197

While corporate actions that address environmental 
concerns represent important developments, private gov-
ernance is not without flaws.198 The recent global financial 
crisis and questionable behavior by several large corporations 
left a great deal of room for distrust of companies’ ability 
to effectively self-regulate.199 Voluntary standards are often 
by definition unregulated, leading to possible false state-
ments, lacking quality controls, and incorrect or inadequate 
information provided to consumers.200 Some problems that 
may emerge from a purely private regulatory scheme include: 
(1) the potential for a lack of consensus about standards or 
the meaning of particular regulations, (2) the potential for 
companies to provide inaccurate or unsubstantiated data, 
and (3) the ability for companies that do not wish to alter 
their behavior to avoid making changes all together.201 Lack-
ing government regulation may also allow for corporate 
“green-washing,” which refers to deceptive marketing and 
advertising tactics that promote the perception that an orga-
nization engages in environmentally conscious practices.202

Overall, however, private environmental governance has 
facilitated important developments in environmental regula-
tion. Major companies can have significant effects on per-
formance across their supply chains and can influence how 
suppliers and other producers operate. The Coca-Cola Com-
pany provides an important example as a company in a water-
intensive industry that is taking a lead in improving water 
efficiency and mitigating water-related risks. Coca-Cola 
is one of the founding partners of the Water Footprinting 
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Network,203 and has worked in collaboration with the World 
Wildlife Fund (“WWF”) and the Nature Conservancy to 
assess its water use, understand the implications water scar-
city may have on business operations, and develop practical 
response measures.204 Additionally, by reducing or removing 
water use in the beverage manufacturing process, and invest-
ing in new technology and operating procedures, Coca-Cola 
is on track to improve water efficiency in manufacturing by 
25% by 2020.205 The pharmaceutical company AstraZeneca 
has also addressed its own water-use by implementing volun-
tary wastewater regulatory limits, developing water conserva-
tion plans for manufacturing sites operating in water stressed 
regions, and pledging to reduce its water use by 25% from 
2010 levels.206 In addition to active self-regulation, Astra-
Zeneca requires its suppliers to meet specified sustainability 
criteria as well.207

Private corporate governance utilizes a company’s internal 
economic drivers such as reputation, supply-chain require-
ments, and consumer preferences, which may “push compa-
nies to go beyond minimum regulatory standards to reduce 
their environmental footprint in ways not required by law.”208

IV. Solution

In order to address the risks posed by water scarcity, this Note 
proposes a two-part solution founded in securities law and 
the facilitation of private corporate governance as opposed 
to traditional forms of environmental regulation. First, the 
SEC should undergo a comprehensive review of Regulation 
S-K and amend Item 303 to require companies to analyze 
and disclose specific information about the physical and 
financial risks posed by water scarcity. Second, policymakers 
should use the disclosed information to develop collabora-
tive approaches that build upon the headway already made 
in areas of private corporate in order to address and mitigate 
water scarcity risk. Voluntary corporate reporting is already a 
common practice among forward thinking companies,209 and 
the next logical step in SEC regulation should be to expressly 
require companies to disclose information about pressing 
environmental risks such as water scarcity.210 Government 
policies that increase the availability of information regard-
ing climate-related risks and opportunities can also have the 
effect of demonstrating how actions to address these risks 
can in fact be profitable, which could “ideally contribut[e] 
to a virtuous cycle of investments that support climate poli-
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cies, and vice versa.”211 Mandatory disclosures could have the 
effect of perpetuating and further strengthening the growing 
trend of private corporate governance and allow the corpo-
rate community to develop innovative and flexible means for 
mitigating risks.

The potential risks of climate change are no longer limited 
to the direct and indirect costs of compliance with traditional 
environmental legislation and regulations.212 Voluntary cor-
porate reporting is an important development; however, 
mandatory reporting is becoming increasingly critical.213 
Furthermore, corporations can act as leaders in developing 
and implementing sustainable water-use practices ahead of 
traditional federal regulations.214 Regulation S-K, Item 303, 
should be amended to include a specific provision requiring 
companies to report on the environmental impacts of their 
activities, in which the risks posed by water scarcity are spe-
cifically addressed. In the best-case scenario, companies will 
be required to develop a risk assessment report, which will be 
submitted to the SEC and will detail areas of vulnerability. 
The report will also be made available to the public in order 
to inform consumers and potential investors of a company’s 
water use practices and potential business risks posed by cli-
mate change and water scarcity. As in the Australian model, 
the report should be filed separately from and regardless of 
the company’s reporting requirements to EPA or other envi-
ronmental agencies.215 The report should include information 
about water use at the facility level and account for water use 
across a company’s supply chain.216

Opponents may argue that a requirement to collect and 
disclose information pertaining to a corporation’s water use 
and water scarcity-related risk is an unnecessary burden on 
company operations, however several government and non-
governmental organizations, as well as private actors, have 
already developed comprehensive methodologies and guide-
lines for accounting for and reporting water scarcity-related 
risk.217 Existing methods can help companies meet disclo-
sure requirements and also understand and prepare for water 
scarcity-related business risk. The Water Footprinting Net-
work, which is utilized by the Coca-Cola Company,218 and 
the CDP’s water disclosure program, which is supported by 
several leading financial institutions such as Schroders and 
APG Asset Management,219 provide two possible frame-
works companies may integrate into their management 
structure. Additionally, companies within a given sector that 
are already actively reporting and developing sustainability 
measures can act as models for other companies to follow. 
The information that must be disclosed should be specific to 
particular industries, with heightened pressure on companies 
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engaged in industries with higher levels of water consump-
tion; however, the means for collecting and reporting water 
scarcity-related information should remain flexible, thereby 
allowing a company to develop a strategy that supports their 
business model and capacities.

If a separate mandatory report is not an attainable goal, 
a second possible scenario could instead amend Item 303 
to include a line item section that specifically mandates the 
disclosure of environmental impacts and climate change 
risks, including water scarcity risk, in the company’s annual 
Form 10-K report. Companies should also be called upon 
to specify the efforts employed to eliminate or reduce water 
scarcity-related risks, as well as a projected timeline for 
doing so. Specifically labeling water scarcity as a material 
business risk for financial disclosure purposes could assist 
corporate actors and investors to better understand business 
costs and opportunities.

The SEC’s ability to implement comprehensive changes 
to the disclosure requirements in Regulation S-K is depen-
dent on the SEC obtaining sufficient resources through its 
annual budget request, support from Congress, and support 
from shareholders and potential investors.220 The feasibil-
ity of amending SEC regulations and mandating corporate 
disclosures is also a question of obtaining sufficient political 
support and addressing the likely backlash from the business 
community. Additionally, amending disclosure requirements 
may not be successful in targeting risk directly by the failure 
of such amendment requirements to provide regulators with 
a “comprehensive understanding of systemic risk or sufficient 
tools to manage that risk more effectively.”221 Over-regulation 
of a company’s disclosure requirements may also undermine 
the competitiveness of U.S. companies in foreign markets, or 
run the risk of chilling innovative activity and risk taking.222

A. Addressing the Concerns

1. Gaining Financial and Shareholder Support

Due to the difficulties associated with drafting and imple-
menting a new comprehensive federal environmental regula-
tion, addressing water scarcity through securities regulation 
and corporate regulation may provide a simpler and more 
cost-effective solution. The existence of established report-
ing and disclosure frameworks as well as the presence of 
clear industry leaders may assist noncompliant corporate 
entities to implement systems that best reflect a given struc-
ture or industry type. Additionally, due to the drastic dif-
ference between industries and individual companies in 
the United States, the imposition of mandatory disclosure 
requirements may provide a good starting point for com-
panies to develop adaptive, flexible industry standards and 
internal codes of conduct before implementing more tradi-
tional forms of regulation.

220. See SEC Draft Strategic Plan, supra note 111, at 4.
221. Id.
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With respect to acquiring support for implementing man-
datory corporate disclosures, current disclosure regulations 
are arguably not reflective of widespread shareholder prefer-
ences.223 Shareholders are becoming increasingly cognizant of 
the importance of climate-related risks, leading to dramatic 
increases in the number of shareholder proposals relating to 
climate change.224 In fact, “over 100 institutional investors 
worldwide representing 7.6 trillion dollars in assets have for-
mally supported the SEC’s issuance of guidance on climate 
risk disclosure.”225 Companies are increasingly engaging with 
shareholders and advisory firms on environmental issues, 
indicating growing mainstream support and acceptance 
of the notion that accounting for environmental risks is in 
fact a prudent business decision.226 Finally, according to the 
SEC’s Draft Strategic Plan for Fiscal Years 2014-2018, the 
SEC intends to address recommendations for updating Reg-
ulation S-K disclosure requirements and focus on a targeted 
“review of operational and risk management disclosures.”227 
With pressure from investors and various nonprofit groups, 
environmental and sustainability concerns are likely to be 
addressed in enacting disclosure reform.

While closely related to climate change in many respects, 
water scarcity represents a unique challenge that corpora-
tions should specifically address in financial disclosures. 
Mandating disclosures concerning water scarcity risk could 
effectively provide investors and the concerned public with 
information about the economic risks and opportunities fac-
ing companies across the United States.

2. Providing the Information and Tools Necessary 
to Implement Regulations

By requiring companies to research and disclose information 
about their water use at a more localized level, companies 
may be able to better assess the physical, reputational, and 
regulatory risks posed by water scarcity.228 Recognizing risk 
is an important factor for motivating companies to change 
their behavior, develop water use reduction targets, address 
regional or geographical challenges, and develop plans for 
mitigating the business risks posed by water scarcity.229 
Because one of the key challenges to regulating environ-
mental concerns is the inherent uncertainty as to the actual 
impact an environmental risk may have, requiring corporate 
disclosures relating to water use and water scarcity may help 
provide more accurate and complete information about water 
scarcity-related risks and create industry-wide standards.
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The information that Regulation S-K expressly requires 
to be disclosed is presumptively “material,” indicating that 
if the information is expressly requested, companies will be 
required to collect and disclose it.230 The required disclo-
sure of water scarcity information in a separate report or 
as a line item in Item 303 would therefore require compa-
nies to examine their water withdrawals, depletion of water 
resources, the amount of water that is reused or recycled, 
and the total amount of water used throughout the pro-
duction supply chain.231 Mandatory disclosure requirements 
could successfully spur internal action on the part of pub-
lic companies232 or regulatory agencies233 in order to ensure 
compliance with the SEC disclosure requirements. Addi-
tionally, by not dictating precisely how a company should 
reach a certain regulatory goal, a company will have greater 
flexibility in implementing a strategy that best fits the com-
pany’s industry, size, and existing management structure 
than might be achievable under a traditional top-down 
regulatory framework.234

That is not to say that companies should be left without 
guidance on how to satisfy the mandatory disclosure require-
ments. In addition to an amendment of the language of Item 
303, the SEC should provide clear and complete guidance for 
companies to follow in order to implement the new regula-
tions into their business strategies.235 In its 2010 Interpretive 
Release, the SEC acknowledged that “[a]nalyzing the materi-
ality of known trends, events, or uncertainties may be partic-
ularly challenging for registrants.”236 Additionally, feedback 
from companies in Australia and Norway, where mandatory 
disclosure requirements already exist, indicates that compa-
nies feel they would benefit from financial institutions pro-
viding more detailed guidance on what the requirements 
entail and how to best reach the established benchmarks.237

Sophisticated systems for voluntary corporate reporting 
already exist and have become increasingly popular in recent 
years, largely due to support from the investment com-
munity.238 Existing reporting systems may help to provide 
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a framework for the SEC to follow in terms of developing 
comprehensive guidelines regarding the information to dis-
close for various sectors and avoid repetition of information 
that is already included in current mandatory disclosures.239 
Several established organizations, including the Water Foot-
printing Network and the CDP and GRI Water Reporting 
Frameworks,240 provide frameworks for measuring water use 
and addressing water scarcity, as well as detailed reporting 
schemes for corporations to follow in order to disclose water 
scarcity-related information.241 Reporting programs are also 
geared to assist companies locate areas of risk and develop 
site-specific plans for addressing those risks.242

3. The Effect of Regulation on Competition in 
Foreign Markets

Policymakers in the United States have the added benefit 
of real world case studies in Europe and Australia, which 
provide examples of the impact and effectiveness of man-
datory corporate disclosures with respect to environmental 
concerns including water scarcity risk.243 Economies are 
becoming increasingly connected, with companies often 
operating through transnational supply chains.244 Compa-
nies in Europe and Australia currently operate under more 
stringent environmental reporting standards, which may 
affect both their relations with companies in the United 
States and the sale of their products in foreign markets.245 
Certain foreign financial markets are in fact starting to 
demand information regarding a company’s environmental 
and social performance in order to better manage investment 
risks.246 Increased globalization of the business community 
and securities markets may be a compelling reason for the 
SEC to seek to achieve greater global uniformity in terms 
of environmental disclosure requirements.247 Additionally, 
the intention behind environmental disclosure requirements 
is not to place unnecessary economic burden on large com-
panies. Instead, disclosures should be targeted to identify 
risks, to demonstrate ways in which a company can improve 
its operations, and to address consumer and shareholder 
demand.248 In order to remain competitive and desirable in 
a global market, implementing mandatory environmental 
disclosure requirements for U.S. companies should in fact be 
considered a critical goal.249
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B. Facilitating the Growing Trend of Private Corporate 
Governance

The second part of this solution argues that policymakers 
should generally move away from traditional forms of envi-
ronmental regulation, and instead focus on a more collab-
orative approach utilizing the drivers of private corporate 
governance in order to improve corporate environmental 
behavior. Private corporate governance is a multifaceted 
system of private standards and agreements that can influ-
ence corporate behaviors on issues and in ways that tradi-
tional forms of government regulation may be unwilling 
or unable to.250 Utilizing alternative regulatory tools may 
also succeed in stimulating private environmental contract-
ing in supply chain, credit, corporate asset, insurance, and 
other markets.251 Collaborative environmental programs 
that involve several different actors may lead to environ-
mental benefits that otherwise which would be difficult 
to achieve.252 Furthermore, collaborative approaches “may 
address a problem for which regulation is unlikely, deal 
with a problem before it reaches the point where regula-
tions come into effect, or create an atmosphere in which 
new statutory authority and new regulations can be enacted 
without intense opposition.”253

Implementing a system that mandates corporate disclo-
sure of water scarcity risks specifically will arguably increase 
the amount of accurate and accessible information available 
to company leaders, shareholders, and consumers alike. The 
provision of public information about a company’s water use 
and proneness to financial and productive risks as a result of 
water scarcity may drive companies to adopt more sustainable 
practices in the long-run. Concerns about company reputa-
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tion, consumer interest and demand, pressure from inves-
tors and shareholders, environmental requirements imposed 
by suppliers or other affiliates or pressure to adopt strategies 
that avoid operational risks posed by water scarcity should all 
be considered in the development of a corporate strategy.254 
Requiring companies to disclose more specific information 
about water use may also address concerns about “green-
washing,” in which a company merely gives the appear-
ance of environmental concern and compliance but does 
not deliver the actual benefits or engage in the advertised 
activities.255 The implementation of a requirement to publicly 
disclose accurate company-wide information, the SEC and 
other institutions will be able to better monitor compliance 
and marketing tactics.

V. Conclusion

Water scarcity is one of the most critical environmental risks 
facing industries today. Traditional environmental regu-
lations do not adequately address the risks posed by water 
scarcity, nor are corporations required to fully disclose infor-
mation about water use and water-related concerns to the 
public or their shareholders. Imposing mandatory corporate 
disclosures of water use and water-related risks will hopefully 
lead to increased access to complete and reliable information, 
will prompt companies to adopt better standards of conduct, 
and facilitate the developing trend of private corporate gover-
nance and the regulatory benefits this may have for address-
ing water scarcity. Ultimately, a collaborative approach that 
combines the initiatives developed through private environ-
mental governance as well as traditional state and federal 
regulation in order to ensure accuracy and consistency may 
best address risks posed by water scarcity.256
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