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§ 1. Introduction

The Clean Air Act’s (“CAA”) visibility program was created 
in 1977 to protect and enhance visibility in the 156 Federal 
Class I areas, which include national parks and wilderness 
areas as specified in the CAA.1 Visibility can be affected by 
emissions from specific sources that are called plume blight. 
Visibility also can be affected by emissions from myriad 
sources that create regional haze. The CAA in 1977 provides 
for the protection of visibility in Federal Class I areas by 
requiring major stationary sources that were in existence on 
August 7, 1977, and had been in operation for not more than 
fifteen years, to be subject to emission reduction require-
ments that are incorporated into state implementation plans 
(“SIPs”).2 In addition, SIPs must include measures necessary 
to make reasonable progress toward meeting the national vis-
ibility goals including a long-term (ten to fifteen years) strat-
egy for making reasonable progress.3 Any SIP or SIP revision 
must be submitted to EPA, where it is approved or disap-
proved, an action that is subject to judicial review.4 If a SIP or 
a SIP revision is rejected, the Agency must promulgate a Fed-
eral Implementation Plan (“FIP”).5 The CAA Amendments 
of 1990 expanded the visibility program to address regional 
haze caused by interstate transport of pollutants that reduce 
visibility in Class I areas.6

EPA promulgated regulations in 1980 to address visibility 
impairment reasonably attributable to one or a small group 

1. See Clean Air Act §§ 162, 169, 42 U.S.C. §§ 7472, 7479 (2012).
2. Id. § 7491.
3. Id. § 7491(b)(2), (b)(2)(B).
4. See, e.g., National Parks Conservation Ass’n v. EPA, 803 F.3d 151 (3d Cir. 

2015).
5. 42 U.S.C. § 7410(c) (2012).
6. Id. § 7492.

of sources.7 Regional haze was not addressed until a regula-
tion was promulgated on July 1, 1999.8 Visibility deteriora-
tion is caused by light extinction resulting from particulates 
scattering and absorbing light. In addition to reducing vis-
ibility, fine particulate matter (“PM2.5”) may include sulfates, 
nitrates, organic carbon, elemental carbon, and soil dust 
that can create serious health effects as well as contribute 
to adverse environmental impacts, including acid deposition 
and eutrophication.9 An important cause of visibility reduc-
tion is sulfate (“SO4”), a secondary pollutant formed in the 
atmosphere from sulfur oxides that are primarily released 
from burning fossil fuels by power plants and other indus-
trial facilities.10 Copper smelting is also a significant contrib-
utor.11 Sulfates are responsible for between “45-90 percent of 
light extinction due to aerosols on the 20% most impaired 
days.”12 Ammonium sulfate is an important visibility reduc-
ing substance.13

Another important contributor to visibility impairment is 
organic pollutants, which are emitted from natural sources 
(bioemissions) as well as carbon (soot) from stationary and 
mobile sources. Natural organic particulates are produced 
as primary pollutants from wildfire smoke, plant waxes, 
and from conversion of natural volatile organic compounds 
(“VOC”) emissions.14 Mineral dust is produced from the 

7. Visibility Protection for Federal Class I Areas, 45 Fed. Reg. 80,084 (Dec. 2, 
1980) (to be codified at 40 C.F.R. pt. 51).

8. Regional Haze Regulations, 64 Fed. Reg. 35,714 (July 1,1999) (to be codified 
at 40 C.F.R. pt. 51).

9. Id. at 35,716.
10. Approval, Disapproval, and Promulgation of Air Quality Implementation 

Plans, 81 Fed. Reg. 2004, 2018 (proposed Jan. 14, 2016) (to be codified at 40 
C.F.R. pt. 52).

11. Utah Dep’t of Health, Air Pollution and Public Health in Utah 23 
(2015), http://health.utah.gov/enviroepi/healthyhomes/epht/AirPollution_
PublicHealth.pdf.

12. Regional Haze Regulations, 64 Fed. Reg. at 35,722.
13. Dan Binkley et al., Colo. State U. & Nat’l Park Serv., Status of Air 

Quality and Related Values in Class I National Parks and Monuments 
of the Colorado Plateau 13 (1997). See also U.S. Envtl. Protection 
Agency, EPA-450/5-79-008, Protecting Visibility, An EPA Report to 
Congress 6−18 (1979).

14. Nat. Res. Council et al., Protecting Visibility in National Parks and 
Wilderness Areas 50 (1993).

*Professor of Law, S.J. Quinney College of Law, The University of 
Utah. Member of the Utah Air Quality Board. Research assistance was 
provided by J.D. candidate Angeline Portel. This research was supported 
by the Albert and Elaine Borchard Fund for Faculty Excellence.
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action of wind on soil.15 On an annual basis the concentra-
tions of anthropogenic particles dominate, but natural par-
ticles from wildfires and windblown dust can be important 
at certain times. Fine particulates are the primary anthropo-
genic contributor to haze, but coarse particulates from soil 
dust and gaseous nitrogen dioxide (“NO2”) are also contribu-
tors.16 The anthropogenic substances that impair visibility are 
primarily sulfates, organics, elemental carbon, soil dust, and 
nitrates created by ammonia and nitrogen oxide precursors.17

§ 2. Visibility Controls on Specific 
Emission Sources

The visibility program created by CAA sections 169A & B 
was initially aimed at existing major sources. A major source 
is defined as a listed category of stationary sources with the 
potential to emit 250 tons or more of any pollutant.18 Major 
stationary sources that had not been in operation for more 
than fifteen years on August 7, 1977, and that emit any air 
pollutant that may cause or contribute to visibility impair-
ment are required to install and operate the Best Available 
Retrofit Technology (“BART”).19 EPA, however, may exempt 
sources that have emissions with no significant impairment 
on visibility.20 Sources reconstructed after 1977 are exempt 
only if they are subject to Prevention of Significant Deterio-
ration (“PSD”) permitting.21

A haze SIP must be developed by each state with one or 
more BART-eligible sources and must include a determina-
tion of BART for each eligible source.22 However, a “State 
is not required to make a determination of BART for sulfur 
dioxide (“SO2”) or for nitrogen oxides (“NOx”) if a BART-
eligible source has the potential to emit less than 40 tons 
per year of such pollutant(s), or for PM10 if a BART-eligible 
source has the potential to emit less than 15 tons per year of 
such pollutant.”23 If the imposition of an emission standard 
is not feasible, a design, equipment, work practice, or other 
operational standard may be imposed.24

BART must be based on an analysis of the best system 
of continuous emission control technology available after 
considering five factors: “the technology available, the costs 
of compliance, the energy and nonair quality environmental 
impacts of compliance, any pollution control equipment in 
use at the source, the remaining useful life of the source, and 
the degree of improvement in visibility which may reasonably 
be anticipated to result from the use of such technology.”25 
Fossil fuel-fired electric power plants having a total generat-
ing capacity in excess of 750 megawatts are subject to a spe-
cific CAA mandate that emission limits are to be determined 

15. Id.
16. Id. at 58.
17. Id. at 51, 54.
18. 42 U.S.C. § 7491(g)(7) (2012).
19. Id. § 7491(b)(2)(A); 40 C.F.R. § 51.301 (2017).
20. 42 U.S.C. § 7491(c)(1).
21. Phoenix Cement Co. v. EPA, 647 F. App’x. 702, 705 (9th Cir. 2016).
22. 40 C.F.R. § 51.308(e)(1) (2017).
23. Id. § 51.308(e)(1)(C).
24. Id. § 51.308(e)(1)(C)(iii).
25. 42 U.S.C. § 7491(g)(2) (2012); 40 C.F.R. § 51.308(e)(1)(A) (2017).

pursuant to guidelines promulgated by EPA’s Administra-
tor.26 These BART-eligible sources must have the appropriate 
emissions control technology determined by the state, which 
are based on Appendix Y of the BART guidelines.27 To avoid 
visibility-based emission requirements, the owner or opera-
tor of the plant must demonstrate to the satisfaction of the 
Administrator that the plant, by itself or in combination with 
other sources, does not have a significant impact on the vis-
ibility of a protected mandatory Class I area.28

EPA’s Administrator is required to promulgate a list of 
mandatory Class I areas where visibility is an important val-
ue.29 EPA identified 156 of the 158 mandatory Class I areas 
where visibility is deemed to be important value.30 Rain-
bow Lake Wilderness Area in Wisconsin and Bradwell Bay 
Wilderness Area in Florida were not included because they 
had no vistas extending outside their boundaries and did 
not meet other criteria used to determine the importance of 
visual values.31

Thirty-five states and the Virgin Islands have Class I areas 
listed for visibility protection.32 Each state that contained, 
or impaired, any area with visibility values was to revise its 
SIP to utilize emission limits, schedules of compliance, and 
other measures necessary to make reasonable progress toward 
remedying existing or future visibility impairment.33 The 
states had to make reasonable progress toward preventing 
visibility impairment and protect any “integral vista,” which 
is the view looking out from a listed Class I area.34 EPA pro-
mulgated Visibility Protection for Federal Class I Areas on 
December 2, 1980, based on CAA Section 169A, which 
adopted a “phased approach to visibility protection.”35 Phase 
I controlled “reasonably attributable” impairment from a 
single existing stationary facility or small group of existing 
stationary facilities, which is defined at 40 C.F.R. § 51.301. 
EPA deferred addressing regional haze.

The first phase of the haze program applied to the years 
2008−2018 and required the development of haze SIPs to 
reduced emissions that affect visibility. This phase focused 
primarily on a one-time imposition of BART requirements 
at eligible facilities. The second phase requires SIPs to reduce 
emissions during 2018−2028 by focusing on reasonable prog-
ress goals from a much larger group of sources. EPA, how-
ever, delayed the submission deadline until July 31, 2021.36

EPA’s “Phase I” regulations require the thirty-five affected 
states and the Virgin Islands to develop haze SIPs while coor-
dinating with the appropriate federal land manager (“FLM”). 

26. 42 U.S.C. § 7491(b)(2)(A).
27. 40 C.F.R. § 51.308(e) & pt. 51, App. Y (2017).
28. 42 U.S.C. § 7491(c)(2); 40 C.F.R. § 51.303(a)(2) (2017).
29. 42 U.S.C. § 7491(a)(2).
30. National Visibility Goal for Federal Class I Areas; Identification of Mandatory 

Class I Federal Areas Where Visibility Is an Important Value, 44 Fed. Reg. 
69,122 (Nov. 30, 1979) (to be codified at 40 C.F.R. pt. 81).

31. Id. at 69,123.
32. Id.
33. 42 U.S.C. § 7491(b)(2).
34. 40 C.F.R. § 51.301 (2017).
35. Visibility Protection for Federal Class I Areas, 45 Fed. Reg. 80,084 (Dec. 2, 

1980) (to be codified at 40 C.F.R. pt. 51).
36. Protection of Visibility: Amendments to Requirements for State Plans, 82 Fed. 

Reg. 3,078, 3,080 (Jan. 10, 2017) (to be codified at 40 C.F.R. pt. 51, 52).
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States are to identify existing sources “which may reasonably 
be anticipated to cause or contribute” to any impairment of 
visibility.37 The regulations define the term “visibility impair-
ment” as “any humanly perceptible change in visibility 
(visual range, contrast, coloration) from that which would 
have existed under natural conditions.”38 The term “reason-
ably attributable” is defined as “attributable by visual obser-
vation or any other technique the State deems appropriate.”39

Once a source is identified, the affected state is to take 
measures to attain “reasonable progress” toward section 
169A’s national visibility goal.40 Measures generally include 
the determination of emissions limitations for that source 
based on the BART and the development of a long-term 
strategy.41 BART is required for any major stationary source 
constructed between 1962 and 1977 that falls within one or 
more of twenty-six specifically listed sources with the poten-
tial to emit 250 tons per year of any air pollutant and which 
“emits any air pollutant which may reasonably be anticipated 
to cause or contribute to any impairment of visibility” in any 
Class I area.42

§ 2(a). Reasonable Progress

The states must impose reasonable progress controls that are 
based on the mandate in CAA §169A(b)(2) to make “rea-
sonable progress” toward meeting the visibility goal.43 EPA 
has construed and expanded that mandate in its regional 
haze rule.44 The rule requires reductions each year that will 
achieve natural, pristine conditions by the year 2064.45 If 
a state is unable to meet the year-to-year reduction rate it 
must explain in its SIP why efforts to achieve the reductions 
are not reasonable and propose reasonable progress plans 
that are.46 The rule also provides guidance concerning the 
implementation of the reasonable progress in the develop-
ment of a SIP.47 These controls apply to all pollutant-emitting 
stationary sources and fill a regulatory gap that would exist 
if EPA were not able to regulate BART-ineligible sources 
threatening to deteriorate visibility.48 When a state develops 
its haze SIP, it must determine the effect of BART, other 
existing control measures, and visibility control efforts under 
other CAA programs. If their combined effect does not proj-
ect reasonable progress, it must consider four factors to deter-
mine what additional measures are needed.49 These factors 
are: “[1] the costs of compliance, [2] the time necessary for 
compliance, and [3] the energy and non-air quality environ-

37. 40 C.F.R. § 51.300(a), (b)(1) (2017).
38. Id. § 51.301.
39. Id.
40. Id. § 51.300(a).
41. Id. §§ 51.302(c)(2), 51.306.
42. Id. § 51.301.
43. See 42 U.S.C. § 7491(b)(2) (2012); see also Arizona ex rel. Darwin v. EPA, 852 

F.3d 1148, 1153 (9th Cir. 2017).
44. 40 C.F.R. § 51.308(d)(1) (2017).
45. Id. § 51.308(d)(1)(i)(B).
46. Id. § 51.308(d)(1)(ii).
47. Id. § 51.308(d)(1)(i).
48. Arizona ex rel. Darwin v. EPA, 852 F.3d 1148, 1153 (9th Cir. 2017).
49. 40 C.F.R. § 51.308(d) (2017).

mental impacts of compliance, and [4] the remaining useful 
life of any existing source subject to such requirements.”50

In 2002, industry petitioners in American Corn Grow-
ers claimed the CAA’s non degradation requirement con-
flicted with section 169A(g)(1)’s list of factors that must be 
considered to determine reasonable progress.51 The court 
dismissed this argument, holding the states will be able to 
comply with the no degradation requirement while applying 
section 169A(g)(1)’s criteria.52 The Sierra Club also attacked 
the regulations, claiming the reasonable progress require-
ments were not stringent enough.53 However, the court held 
this challenge was not yet ripe for disposition.54 The court, 
in remanding the rule, indicated its belief that extending a 
deadline for certain areas, as EPA had done in the haze rule, 
was beyond the Agency’s authority.55 Judge Garland wrote a 
separate opinion, concurring in part and dissenting in part.56 
He would have allowed EPA to group sources to determine 
appropriate BART controls based on the court’s appellate 
review standard under Chevron, which allows considerable 
deference to EPA’s discretion.57

In 2011, Arizona submitted a SIP revision to EPA outlin-
ing its reasonable progress goals and described the steps it 
intended to take to limit air pollution within its state, but 
EPA deemed several portions of the SIP inadequate and 
issued a FIP.58 Litigation followed. In Arizona v. EPA, the 
Ninth Circuit reviewed the steps EPA took in preparing the 
FIP and upheld its validity.59 The case’s substantive issues 
are discussed in Section 3(a) of this Article, however, this 
case also interpreted reasonable progress goals (“RPG”).60 
The court held that RPGs, although not mentioned in sec-
tion 169A, are an outgrowth of Congress’s mandate to make 
“reasonable progress toward meeting the national [visibility] 
goal.”61 EPA, therefore, requires each regulated state to estab-
lish RPGs based on how much of that state’s current haze 
would have to be eliminated each year to achieve natural, 
pristine conditions by the year 2064.62 If a state is unable to 
meet the year-to-year reduction rate—or the “glidepath,” its 
SIP must explain why achieving the rate is not reasonable, 
while its proposed RPGs are reasonable.63

After a state calculates its RPGs, it must determine 
whether to implement reasonable progress controls to reach 
those RPGs after it considers existing control measures—
including BART—as well as the visibility impact of controls 
established through other programs under the CAA. If the 

50. 42 U.S.C. § 7491(g)(1) (2012).
51. See Am. Corn Growers Ass’n v. EPA, 291 F.3d 1, 6 (D.C. Cir. 2002). See also 

Ctr. for Energy & Econ. Dev. v. EPA, 398 F.3d 653, 654 (D.C. Cir. 2005).
52. Am. Corn Growers, 291 F.3d at 12.
53. Id. at 13.
54. Id. at 13–14.
55. Id. at 14.
56. Id. at 15.
57. Id. at 23.
58. Promulgation of Air Quality Implementation Plans; Arizona; Regional Haze 

and Interstate Visibility Transport Federal Implementation Plan, 79 Fed. Reg. 
52,420, 52,422 (Sept. 3, 2014) (to be codified at 40 C.F.R. pt. 52).

59. Arizona ex rel. Darwin v. EPA, 852 F.3d 1148, 1151–52 (9th Cir. 2017).
60. Id. at 1153.
61. Id. (citing Clean Air Act § 169A(b)(2), 42 U.S.C. § 7491(b)(2) (2012)).
62. Id.
63. Id.
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existing control measures do not meet RPGs, the state must 
consider four factors to determine whether additional mea-
sures are warranted. Should a state fail to conduct an accu-
rate balancing, EPA can correct the state’s errors in an FIP.64 
Reasonable progress controls apply to all pollutant-emitting 
stationary sources that impede reasonable progress.65 Thus, a 
source not be subject to BART might nonetheless be required 
to adopt additional measures because limiting its pollution 
would help achieve RPGs.66 Thus, reasonable progress con-
trols fill a regulatory gap that would exist if EPA were not 
able to regulate BART-ineligible emission sources threaten-
ing to deteriorate visibility.67

§ 2(a)(1). State of North Dakota v. EPA 
(Reasonable Progress Issues)

On September 23, 2013, the Eighth Circuit decided State of 
North Dakota v. EPA.68 North Dakota, Great River Energy, 
and environmental groups challenged EPA’s final rule,69 
which approved in part and disapproved in part two SIPs 
submitted by the State to address haze issues.70 EPA also pro-
mulgated a FIP to address issues that it had disapproved. The 
court granted in part and denied in part the State’s and Great 
River Energy’s petitions for review, and it denied the envi-
ronmental groups’ petition for review.71

Under the regional haze regulations, a state must estab-
lish a visibility goal and must determine the rate of prog-
ress necessary to achieve natural visibility conditions in the 
mandatory Class I Federal areas by the year 2064 through a 
uniform rate of improvement in visibility based on emission 
reduction measures needed for reasonable progress over the 
period covered by the implementation plan.72 The goal must 
be measured in “deciviews,” which is an atmospheric haze 
index that expresses uniform changes in haziness in terms 
of common increments across the entire range of conditions, 
from pristine to extremely impaired environments.73 “A one 
deciview change is a small but noticeable change in haziness 
under most circumstances when viewing scenes in manda-
tory Class I Federal areas.”74

The State of North Dakota challenged both EPA’s disap-
proval of its reasonable progress determination for Antelope 
Valley Station’s Units 1 and 2 and its promulgation of a FIP. 
The State concluded that the rate of progress necessary for 
the SIP to attain natural conditions by 2064 was not reason-
able. This allowed the State to implement a slower rate of 

64. Id.
65. Id.
66. Id.
67. Id.
68. North Dakota v. EPA, 730 F.3d 750 (8th Cir. 2013).
69. Approval and Promulgation of Implementation Plans; North Dakota; Region-

al Haze State Implementation Plan; Federal Implementation Plan for Inter-
state Transport of Pollution Affecting Visibility and Regional Haze, 77 Fed. 
Reg. 20,894 (Apr. 6, 2012) (to be codified at 40 C.F.R. pt. 52).

70. North Dakota v. EPA, 730 F.3d at 755.
71. Id.
72. Id. at 764.
73. 40 C.F.R. § 51.301 (2017).
74. Regional Haze Regulations, 62 Fed. Reg. 41,138, 41,145 (proposed July 31, 

1997) (to be codified at 40 C.F.R. pt. 51).

progress, but it also obligated the State to demonstrate that 
its reasonable progress goals were in fact reasonable based 
on an evaluation using the four statutory factors.75 The State 
determined that additional pollution control technologies for 
Antelope Valley Station Units 1 and 2 were unnecessary to 
achieve reasonable progress after it examined the four statu-
tory factors.76

North Dakota used its own cumulative source visibility 
model, which employs the current degraded background vis-
ibility conditions as its baseline, which led to the conclusion 
that the maximum combined improvement for the average 
of the 20% worst days was 0.11 deciviews at the Lostwood 
Wilderness Area and 0.03 deciviews at Theodore Roosevelt 
National Park.77 The State then evaluated the cost effec-
tiveness of additional controls at Antelope Valley using the 
dollar-per-deciview of improvement metric, “which resulted 
in a finding that the cost effectiveness of additional controls 
would be 618 million dollars-per-deciview of improvement 
at the Lostwood Wilderness Area and 2.3 billion dollars-per-
deciview of improvement at Theodore Roosevelt National 
Park.”78 This was considered excessive by the State, which 
determined that requiring additional controls at the Ante-
lope Valley Station was not reasonable.79

EPA considered the State’s decision not to install addi-
tional controls as unreasonable because it meant the State 
could not meet the uniform rate of progress to restore natural 
visibility in Class I Federal areas by 2064. EPA objected to 
the State’s incremental visibility improvement analysis and 
the State’s cost effectiveness analysis because they were based 
on the State’s cumulative source visibility modeling, which 
EPA found understated the visibility improvement that 
would be realized. EPA did not object to the State consider-
ing visibility improvement as an additional factor in a rea-
sonable progress analysis, but argued it was not appropriate 
to assume the degraded background conditions used by the 
State. Using degraded rather than natural background in the 
modeling produces estimates that underestimate the benefits 
of potential control options and over estimates the cost per 
deciview of improvement.80

EPA proposed to promulgate a FIP requiring separated 
overfire air plus low NOx burners (“SOFA + LNB”) with 
an emission limit of 0.17 lb/MMBtu on a thirty-day rolling 
average, which would represent reasonable progress for Units 
1 and 2. EPA estimated this technology would cost approxi-
mately $586 and $661 per-ton-of-NOx removed at Units 1 
and 2 respectively and would remove approximately 3,500 
tons of NOx per unit per year. The State argued that because 
this was a reasonable progress determination it was not 
obligated to use the single source visibility model required 
under the BART guidelines, but it could utilize its own vis-
ibility model.81 EPA, however, concluded that the cumula-

75. Id. at 764.
76. 42 U.S.C. § 7491(g)(1) (2012).
77. North Dakota v. EPA, 730 F.3d at 764–65.
78. Id. at 765.
79. Id.
80. Id.
81. Id.
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tive source visibility model employing the current degraded 
conditions as its baseline was not consistent with the CAA.82

The court deferred to EPA because the matter involved 
technical matters within its area of expertise.83 The State’s 
determination that no additional NOx controls were neces-
sary for Antelope Valley Station Units 1 and 2 was based 
primarily on the use of its cumulative source visibility mod-
eling. The court held that the State was free to use its own 
visibility model, but it was not free to do so in a manner 
that was inconsistent with the CAA.84 Because EPA dem-
onstrated that the visibility model used by the State would 
maintain current degraded conditions, the court concluded 
that EPA properly disapproved the State’s reasonable progress 
determination. Moreover, because the State’s objection to the 
FIP was predicated on its claim that EPA improperly rejected 
the State’s reasonable progress determination, the FIP-based 
claim was also rejected.85

EPA’s approval of the 0.50 lb/MMBtu emission limit as 
reasonable progress for the Coyote Power Plant was chal-
lenged by environmental groups.86 North Dakota had 
evaluated several pollution control technologies, including 
advanced separated overfire air (“ASOFA”), which could 
reduce NOx emissions by 40% at a cost of $246 per ton. 
However, the State decided that an ASOFA analysis based on 
the cost per deciview of improvement would be more useful. 
This cost ranged from $618 million per-deciview of improve-
ment at two of the Class I areas to $2.3 billion per-deciview 
of improvement at other Class I areas. Therefore, the State 
decided that additional NOx controls were not reasonably 
necessary at the Coyote facility.87 The State negotiated an 
agreement with the Coyote plant that made the facility sub-
ject to an NOx emission limit of 0.50 lb/MMBtu on a thirty-
day rolling average, which represents an approximate 32% 
decrease in emissions from the station’s 2000–2004 baseline.

This emissions limit would be satisfied through the 
installation of additional pollution controls, assumed to 
be SOFA, that would remove approximately 4,213 tons of 
NOx. “[T]his agreement was made enforceable through a 
permit for construction at the Coyote Station and was sub-
mitted with the State’s SIP.”88 EPA concluded that the State’s 
proposed 0.50 lbs/MMBtu emission limit was not unreason-
able, even though the State had disqualified ASOFA as eco-
nomically infeasible because the CAA requires only that a 
state establish reasonable progress, not the most reasonable 
progress. 89 The court then decided that EPA’s conclusion 
that ASOFA installation would represent reasonable progress 
and its ultimate determination that the 0.50 lbs/MMBtu 
emission limit contained in the SIP also represented reason-
able progress was not arbitrary, capricious, or an abuse of 

82. Id. at 766.
83. Id.
84. Id.
85. Id.
86. Id. at 767.
87. Id.
88. Id.
89. Id. at 768.

the Agency’s discretion.90 Subsequently, the environmental 
groups’ petition for review of this issue was denied.91

§ 2(a)(2). State of Texas v. EPA

On July 15, 2016, the Fifth Circuit decided State of Texas 
v. EPA.92 The State of Texas and numerous energy compa-
nies, power plants, steel mills, consumer organizations, state 
regulators, and a labor union in Texas challenged EPA’s dis-
approval of Oklahoma’s and Texas’s plans for controlling 
regional haze in two national parks and a wildlife refuge and 
EPA’s issuance of a FIP.93 Petitioners moved for stay, and EPA 
moved to dismiss or transfer the petition. The court granted 
a stay in an opinion that focuses on the Regional Haze Rule’s 
requirement for demonstrating reasonable progress. 94 Then 
the four factors, previously discussed, are considered.95 Once 
a state has adopted a reasonable progress goal, the measures 
adopted to meet the goal are enforceable.96

This case concerned visibility at the 801,000 acre Wich-
ita Mountains Wildlife Refuge in southwestern Oklahoma 
and the Guadalupe Mountains National Park in west Tex-
as.97 In 2016, nearly seven years after Texas submitted its 
implementation plan and nearly six years after Oklahoma 
submitted its implementation plan, EPA partially approved 
and partially disapproved the Texas and Oklahoma plans, 
and it promulgated a FIP for portions of the state plans.98 
The FIP imposed reasonable progress goals for the wildlife 
refuges and national parks in Texas and Oklahoma but only 
required emission controls in Texas. No Oklahoma emission 
sources were affected.99

Texas concluded that using a linear rate was unreasonable 
and set alternative reasonable progress goals. Texas deter-
mined that actual visibility conditions in the covered areas 
were already better than the reasonable progress goals it set 
for 2018. Consequently, any additional retrofit technologies 
would impose more costs than benefits.100 EPA approved 
Texas’s measurements of current visibility conditions in Big 
Bend, the Guadalupe Mountains, and the Wichita Moun-
tains, which showed that visibility at all three wildernesses 
was better than the reasonable progress goals.101

EPA agreed that the linear rate was unreasonable, but 
it disapproved Texas’s alternative reasonable progress goals 
on the grounds that Texas’s analysis “was not appropriately 
refined, targeted, or focused on those sources having the 
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conduct a source-specific analysis was not supported by the 
CAA or the Regional Haze Rule.113

By statute, EPA must defer to Texas’s goals so long as 
the Texas goals comply with the Act.114 The court stated 
that Petitioners were likely to succeed in showing that EPA 
improperly failed to defer to Texas’s application of the statu-
tory factors and EPA improperly required a source-specific 
analysis that is not required by the CAA or the Regional 
Haze Rule.115 Neither the CAA nor the Regional Haze 
Rule require upwind states to provide downwind states with 
source-specific emission control analysis. Because EPA has 
never disapproved consultation between states, the court 
indicated that the Petitioners had a strong likelihood of 
showing that EPA’s disapproval of the consultation between 
Oklahoma and Texas was arbitrary and capricious.116

A haze implementation plan covers a ten-year period, and 
before the plan ends the state must submit a comprehensive 
revision to cover the next ten-year period.117 The first com-
prehensive revision is due July 31, 2018.118 Each SIP must 
achieve reasonable progress during the time covered by the 
plan. Therefore, the emissions controls included in a state 
implementation plan, must be those designed to achieve the 
reasonable progress goal for the period covered by the plan.119 
The FIP in Texas v. EPA required reasonable progress goals 
to be achieved by installing scrubbers in 2019 and 2021, but 
the plans in controversy only cover the years up to 2018. The 
court indicated that it did not believe EPA’s interpretation was 
reasonable because when it promulgated the Regional Haze 
Rule, it limited its authority to ten years.120 EPA subsequently 
proposed amendments to the Regional Haze Rule to remove 
the language “for the period covered by the implementation 
plan” from the requirements for reasonable progress.121

EPA is required to consider the energy impacts of compli-
ance with the emission controls in a SIP or FIP.122 The court 
opined that Petitioners had a strong likelihood of success 
on this issue because the FIP made several of the affected 
electrical generating units uneconomical and further did 
not detail why the mandated emissions controls would not 
endanger reliability or cause the closure of up to 8,400 MW 
of generating capacity. Moreover, the deference owed to an 
agency’s conclusions is substantially diminished when the 
subject matter lies beyond the agency’s expertise, and EPA 
has no expertise concerning grid reliability. Therefore, EPA 
must support its arguments more thoroughly than when 
dealing with issues in which it has expertise.123 “EPA’s trun-
cated discussion of grid reliability indicates that the agency 
may not have fulfilled its statutory obligation to consider the 

113. Id. at 428 (citing WildEarth Guardians v. EPA, 770 F.3d 919, 944 (10th Cir. 
2014)).
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most significant and potentially cost-effective visibility bene-
fits.” EPA also disagreed over the amount of naturally occur-
ring dust in the protected regions. EPA further disapproved 
Texas’s long-term strategy because the State did not conduct 
source-specific analysis.102

EPA also disapproved Oklahoma’s plan because of the 
effects of Texas emissions on the Wichita Mountains Wild-
life Refuge in Oklahoma, which EPA based on its conclu-
sion that Texas had not conducted a source-specific analysis 
and imposed restrictions on specific sources in Texas.103 EPA 
then imposed a FIP after analyzing emissions and imposed 
controls on fifteen electrical generating units with the great-
est impact on the protected areas. The FIP required scrubber 
upgrades or scrubber retrofits for these sources without con-
sideration of other controls at other sources.104 The Petition-
ers argued that EPA was targeting coal-fired power plants, 
and the proposed changes would cost $2 billion, rendering 
them uneconomical and forcing the plants to close. Petition-
ers also argued that Texas could face power shortages and 
grid failures because the FIP did not include an exemption 
for grid reliability.105 EPA then moved to dismiss or transfer 
this petition for review, arguing that jurisdiction lies only in 
the D.C. Circuit.106 However, the court concluded that venue 
was proper in the Fifth Circuit.107

The Regional Haze Rule grants states considerable flex-
ibility to estimate the degree of visibility impairment exist-
ing under natural conditions for the most impaired days 
and least impaired days.108 Nevertheless, EPA disapproved 
Texas’s estimates because the State assumed that natural fac-
tors such as dust storms and wildfires contributed 100% of 
coarse mass and soil to the air on the 20% of days with the 
most visibility impairment and substituted its own estimate 
using an 80% contribution from natural factors.109 Both 
EPA and Texas agreed that the regulatory changes neces-
sary to achieve natural visibility by 2064 were unreasonable. 
The State, therefore, proposed an alternative set of reason-
able progress goals that considered emissions from a broad 
range of sources in Texas.110 However, EPA determined that 
approach was unreasonable and substituted its own source-
specific analysis. The outcome was that EPA’s reasonable 
progress targets were less than 1% lower than the Texas 
goals that EPA found inadequate, although current visibil-
ity conditions were exceeding formerly established reason-
able progress goals.111 EPA’s reasonable progress goals would 
have required costly changes including installation of sulfur 
dioxide scrubbers at seven electrical generating units and 
upgrades of existing scrubbers at seven other electrical gen-
erating units.112 Additionally, EPA’s requirement that Texas 
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energy impacts of the FIP.”124 The court concluded by issu-
ing a stay of EPA’s rule in its entirety, including the emissions 
control requirements, pending the outcome of this petition 
for review.125

After the Fifth Circuit’s decision, the deadline for EPA to 
impose a FIP or approve a Texas haze SIP was extended sev-
eral times by mutual consent. However, on August 31, 2017, 
the U.S. District Court for the District of Columbia refused 
to extend the September 9, 2017 deadline.126 This gave EPA 
little time to complete a haze rule.127 On September 3, 2017, 
however, EPA’s Administrator, Scott Pruitt, signed a regula-
tion that now allows eight coal-fired power plants in Texas 
to use an emissions trading program to meet haze reduc-
tion requirements rather than requiring pollution controls 
to reduce SO2 emissions. This was expected to save one of 
the electric power companies, Luminant, $3 billion,128 which 
is praised by the management of the Texas power plants.129 
After EPA promulgated the emissions trading plan as a final 
rule on September 30, 2017, Luminant announced plans to 
retire its Monticello plant in January 2018 because operating 
the plant is no longer an economically viable option.130 In 
the first quarter of 2017, nearly 32% of Texas’s electricity was 
wind generated, which is displacing coal-fired generation.131

§ 2(b). Interstate Transport of Pollutants

On March 10, 2005, EPA issued the Clean Air Interstate 
Rule (“CAIR”), which required emission reductions of SO2 
and NOx from electric generating units (“EGUs”) in twenty-
eight eastern states and the District of Columbia.132 For 
sources subject to CAIR, the emissions control required by 
CAIR could be substituted for BART controls because EPA 
concluded CAIR controls were “better than BART.”133 The 
CAIR rule allows emissions trading while the Haze Rule 
imposes source specific emission standards including BART. 
The permissibility of a state’s decision to follow CAIR rather 
than imposing BART is an issue frequently litigated. The 
Haze Rule provides that a state choosing to meet the emis-
sions reduction requirements of CAIR by participating in an 
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Bloomberg Environment & Energy Rep. (Oct. 3, 2017), https://news.
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EPA-administered trading program for SO2 and NOx need 
not require BART-eligible EGUs to install, operate, and 
maintain BART.134

On September 6, 2005, the Center for Energy and Eco-
nomic Development (“CEED”) filed suit against EPA in 
the D.C. Circuit claiming the BART requirements were 
not stringent enough and because the rule excludes utili-
ties in the Eastern half of the nation that are subject to the 
CAIR rule. CEED represented a major coal transporter 
(CSX Corp.) and Peabody Energy, the world’s largest coal 
company. The Utility Air Regulatory Group (“UARG”) also 
challenged the rule because it regulates utilities that do not 
have haze impacts. The cases were consolidated as UARG 
v. EPA.135 On October 13, 2006, EPA made changes to 40 
C.F.R. Part 51 as a response to some of the issues raised by 
UARG.136 On December 12, 2006, the D.C. Circuit decided 
UARG v. EPA.

The UARG case involved challenges by both industry and 
environmental petitioners concerning the need to comply 
with the BART requirement under the Haze Rule. Indus-
try said the requirements were too onerous; environmental-
ist claimed they were too weak. However, the D.C. Circuit 
rejected the petitions and affirmed the Haze Rule.137 The 
case also involved the CAIR provisions that impose specified 
emissions reduction requirements on each affected state, and 
enables states to meet the requirements by means of cap-and-
trade programs.138 But, the CAIR-for-BART comparison was 
to be evaluated under the standards imposed to protect vis-
ibility enumerated in 40 C.F.R. § 51.308(e).

EPA demonstrated that CAIR would achieve greater over-
all emission reductions than BART, and would result in a 
greater aggregate visibility improvement than BART aver-
aged over all Class I areas without reducing visibility at any 
individual area.139 However, the “determination that CAIR 
makes greater reasonable progress than BART for EGUs” did 
not mean that CAIR satisfied all reasonable progress require-
ments imposed by the Haze Rule.140 Despite the rule changes 
reflecting CAIR, states must establish reasonable progress 
goals that provide for an improvement in visibility for the 
most impaired days and ensure there is no degradation in 
visibility for the least impaired days.141 The court rejected 
the claim that the CAA requires that any BART Alternative 
improve visibility at least as much as BART at every Class I 
area and in all categories of days.142

The D.C. Circuit upheld the Haze Rule stating that 
“nothing in § 169A(b)’s ‘reasonable progress’ language 
requires at least as much improvement at each and every 
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individual area as BART itself would achieve. . . .”143 The 
regulation at 40 C.F.R. § 51.308(d)(1), in the court’s view, is 
a reasonable interpretation of the reasonable progress require-
ment. Although the court upheld the rule, the complexity 
and vagueness of the rule made it difficult for states to meet 
the December 17, 2007 deadline for submitting SIP revi-
sions. The control of visibility impacts was also affected by 
the PM2.5 national ambient air quality standard (“NAAQS”) 
promulgated on July 18, 1997.144

CAIR was replaced with the Cross-State Air Pollution Rule 
(“CSAPR”) on August 8, 2011.145 The D.C. Circuit vacated 
CSAPR in 2012, in EME Homer City Generation, L.P. v. 
EPA,146 but the U.S. Supreme Court reversed and remanded 
the case in 2014.147 The case returned to the D.C. Circuit and 
on July 28, 2015, the petitions for review were granted in part 
and denied in part.148 The court invalidated EPA’s 2014 SO2 
emissions budgets for Texas, Alabama, Georgia, and South 
Carolina. It also invalidated EPA’s 2014 ozone season NOx 
emissions budgets for the 1997 eight-hour ozone NAAQS for 
upwind States (including Texas) that required each of those 
states to reduce emissions. It held uniform cost thresholds 
were not required, and EPA had the authority to promulgate 
a Transport FIP. The court rejected all the challenges to the 
Transport Rule.149

On March 14, 2016, the Eighth Circuit in National Parks 
Conservation Assn. v. McCarthy upheld EPA’s approval of 
Minnesota’s regional haze SIP that used an alternative emis-
sions trading program under the Transport Rule in place of 
BART for five EGUs.150 The conservation organizations chal-
lenged EPA’s approval of the Minnesota Plan, claiming the 
Transport Rule allowances in the Plan are not “better than 
BART.” A state subject to the Transport Rule is not required 
to impose BART,151 and it may exercise its discretion to not 
require BART. EPA decided that Minnesota properly exer-
cised its discretion in using the Transport Rule to regulate 
the five EGUs because it would provide for greater reason-
able progress toward improving visibility than source-specific 
BART controls for EGUs.152

The Forest Service was concerned that using CSAPR 
would likely mean that the air pollution control equipment 
proposed for Minnesota power plants under BART would 
not be installed. The Forest Service argued it is clear that 
the source-specific BART limits provide the greatest visibility 
improvement.153 However, the court found that EPA’s expla-
nation that the Transport Rule is better than source-specific 
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BART was rational. EPA’s model projected slightly better 
emissions reductions from the use of the Transport Rule and, 
compared to BART, an overall improvement in visibility in 
the Minnesota Class I areas. Compared to BART, the Trans-
port Rule would achieve a greater visibility improvement 
for the 20% worst-visibility days and equivalent improve-
ment for the 20% best-visibility days in the affected Class 
I areas.154 Conservation organizations disagreed with EPA’s 
numbers, but EPA rejected their position based on its own 
analysis in the Transport Rule.155

The court held that EPA acted within its sphere of exper-
tise, and it had a rational basis to conclude that the Transport 
Rule is better than BART.156 It also held that the Transport 
Rule “seeks to achieve greater, overall reasonable progress 
toward improving visibility than source-specific BART.” The 
D.C. Circuit has rejected the claim “that the Clean Air Act 
requires EPA to ensure that any BART-alternative improves 
visibility at least as much as BART at every Class I area and 
in all categories of days.”157 Here, EPA determined the Trans-
port Rule would achieve greater overall reasonable progress 
than source-specific BART. In this case, the court’s arbitrary 
and capricious standard of review did not ask who is right; it 
asked whether EPA followed a defensible process in assessing 
who is right.158 “EPA did not rely on factors that Congress 
did not intend it to consider, did not entirely fail to con-
sider an important aspect of the problem, and did not offer 
an explanation that runs counter to the evidence before the 
agency.”159 Therefore, EPA’s approval of the use of the Trans-
port Rule was not arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law.160 This case is 
also discussed at infra § 3(b)(2).

The issue of whether and how interstate controls can be 
used to satisfy visibility requirements remains unsettled. 
Industry wants emissions trading to qualify as a substitute 
for source specific BART requirements; environmental 
groups argue that trading cannot be used to replace BART 
analysis and controls.161 Environmental groups often oppose 
using emissions trading because sources can buy credits to 
comply rather than actually reducing emissions. SIPs that 
allow trading as a substitute for BART continue to be liti-
gated with no clear rules concerning when a SIP or FIP is too 
weak or too stringent.

On October 26, 2016, EPA promulgated an update to 
CSAPR to address the 2008 change in the ozone NAAQS.162 
It imposes requirements to reduce NOx emissions from 886 
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electric power plants in twenty-two eastern states.163 On 
November 10, 2016, EPA proposed to withdraw the FIP pro-
visions requiring Texas EGUs to participate in CSAPR trad-
ing programs.164 The visibility issues in 2017 continue to be 
litigated in the D.C. Circuit in Utility Air Regulatory Group 
(UARG) v. EPA with EPA supporting the use of CSAPR as a 
BART Alternative.165 Industry continued to oppose CSAPR, 
while states in the Northeast oppose industry’s efforts to 
update the rule.166 On May 19, 2017, EPA proposed to largely 
approve Louisiana’s participation in CSAPR as the equivalent 
of BART for meeting the state’s NOx control requirements,167 
but subject to its final approval of a November 10, 2016 pro-
posed rule that CSAPR is better than BART.168 On Septem-
ber 21, 2017, EPA announced revisions to the methodologies 
for projecting interstate air pollution from power plants and 
the oil and gas sector under CSAPR.169

On March 20, 2018, the D.C. Circuit decided Utility 
Air Regulatory Group v. EPA.170 Conservation groups, power 
companies, industry group, and states had filed petitions for 
review of EPA’s final rule amending its regional haze rule, 
disapproving portions of certain SIPs designed to achieve rea-
sonable progress under regional haze rule, and promulgating 
federal implementation plans to address haze levels in disap-
proved states. In 2012, EPA “amended the Regional Haze 
Rule to specify that CSAPR’s requirements were stringent 
and effective enough for it to serve as a better-than-BART 
alternative for states participating in CSAPR, thus excusing 
states from compliance with BART.”171 EPA also disapproved 
portions of certain SIPs designed to achieve reasonable prog-
ress under the Regional Haze Rule because those plans relied 
on the soon-to-be-defunct CAIR Rule. EPA promulgated 
FIPs to address haze levels in the disapproved states until 
those states could submit approvable SIPs that relied on 
CSAPR or otherwise demonstrated a local alternative better 
than BART.172 The National Parks Conservation Association 
and the Sierra Club challenged the Final Rule allowing states 
to treat CSAPR compliance as a better-than-BART alterna-
tive. Multiple power companies and the Utility Air Regula-
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tory Group, as well as the State of Texas and the Louisiana 
Department of Environmental Quality challenged the disap-
proval of SIPs that relied on CAIR as a better-than-BART 
alternative.173 However, the court affirmed EPA’s actions and 
denied the petitions.174 CAIR is dead and cannot be used to 
meet haze requirements. In states subject to CSAPR, it may 
be used as a BART alternative if the regulatory requirements 
are met.175

§ 3. EPA’s Regional Haze Program

As previously discussed, Congress intended to have visibil-
ity problems that are created by a single or a small group 
of sources to be subject to controls based on CAA Section 
169A.176 The 1990 amendments to the CAA expanded the 
CAA’s focus to include a regional haze program to address 
“visibility impairment that is caused by the emission of air 
pollutants from numerous anthropologic sources located over 
a wide geographic area.”177 Emissions of fine particles and 
their precursors were to be reduced in order to make reason-
able progress and to achieve natural visibility by 2064.178 
Regional haze SIPs must also identify the BART to reduce 
emissions from certain major emission sources.179 A source 
subject to BART must install and operate the appropriate 
technology “as expeditiously as practicable but in no event 
later than five years” after approval of a SIP or issuance of 
a FIP.180 This BART requirement can be avoided if a state 
adopts a “better than BART” alternative.181 The CAA’s five-
year deadline for installing BART does not apply to a “bet-
ter than BART” Alternative.182

For a state to adopt a BART Alternative, its SIP must 
require all necessary emission reductions to take place dur-
ing the period of the first long-term strategy for regional 
haze (2008−2018).183 A state can demonstrate “better-than-
BART” through “greater reasonable progress: (1) “[i]f the 
distribution of emissions is not substantially different than 
under BART, and the alternative measure results in greater 
emission reductions”; (2) “[i]f the distribution of emissions 
is significantly different,” a state must conduct “dispersion 
modeling,” which focuses on visibility rather than emissions; 
or (3) the catch-all “otherwise based on the clear weight of 
the evidence.”184

The problem of regional haze was addressed on June 10, 
1996, by the Grand Canyon Visibility Transport Commis-

173. Id.
174. Id. at 718, 724.
175. Id. at 721, 723.
176. 42 U.S.C. § 7491 (2012).
177. 40 C.F.R. § 51.301 (2017).
178. Id. § 51.308(d).
179. 42 U.S.C. § 7491(b)(2). BART is “an emission limitation based on the degree 

of reduction achievable through the application of the best system of con-
tinuous emission reduction for each pollutant which is emitted by an existing 
stationary facility.” 40 C.F.R. § 51.301 (2017).

180. 42 U.S.C. §§ 7491(b)(2)(A), (g)(4).
181. 40 C.F.R. § 51.308(e)(2) (2017).
182. Yazzie v. EPA, 851 F.3d 960, 969 (9th Cir. 2017).
183. 40 C.F.R. § 51.308(e)(2)(iii) (2017).
184. Id. § 51.308(e)(2)(i)(E), (e)(3).
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sion (“GCVTC”)185 in a report to EPA that included nine 
general recommendations to reduce air pollution in the 
region.186 For stationary sources, sulfur levels were to be 
reduced and a reduction in the range of 20-30% needed to 
be achieved by the year 2000.187 Automobile emissions were 
to be reduced and heavy-duty vehicle pollution was to be 
reduced by 50%.188 Low emission vehicle standards were to 
be adopted.189 Other recommendations for air pollution pre-
vention included road dust control, control of emissions from 
Mexico, and the use of prescribed fire.190 It also favored the 
use of emissions trading to reduce emissions.191 The GCVTC 
report triggered CAA Section 169B(e) that requires the 
Administrator, within eighteen months of the receipt of the 
report, to carry out the responsibility imposed by CAA Sec-
tion 169B(e), including the need for “criteria for measuring 
‘reasonable progress’ toward the national goal.”192

By 1997, the focus on visibility issues had shifted to 
regional haze issues, and the GCVTC was replaced by the 
Western Regional Air Partnership (“WRAP”) as the plan-
ning group in the western United States. WRAP has a 
broader geographical reach, with a membership that includes 
the governors of thirteen western states (including Alaska); 
eleven western tribes; and representatives of the Department 
of the Interior (National Park Service and Fish and Wild-
life Service), the Department of Agriculture (Forest Service), 
and EPA.193 WRAP is administered jointly by the Western 
Governors’ Association (“WGA”) and the National Tribal 
Environmental Council with funding by EPA.194 WRAP 
developed a plan for dealing with visibility issues.195

On July 31, 1997, EPA issued a notice of proposed rule-
making (“NPRM”) concerning regional haze regulations “to 
address regional haze visibility impairment in the nation’s 
most treasured national parks and wilderness areas.”196 The 
NPRM utilized the information in the GCVTC’s report 
and EPA’s approach to “reasonable progress.”197 The regional 
haze program compliments the Prevention of Significant 
Deterioration (“PSD”) program198 through its focus on long-

185. See 42 U.S.C. § 7492(f ).
186. See generally Recommendations for Improving Western Vistas, Grand Canyon 

Visibility Transp. Comm’n 26–65 (June 10, 1996), https://www.wrapair.org/
WRAP/reports/GCVTCFinal.PDF (describing the nine recommendations).

187. Id. at 33.
188. Id. at 38, 40.
189. Id. at 39.
190. Id. at Executive Summary II.
191. Id. at 42. For further discussion see Dennis Arfmann, The Grand Canyon Vis-

ibility Transport Commission: Reasonable Progress Toward the National Visibility 
Goal, 2 Envtl. L. 725 (1996); Marilyn S. Kite et al., Visibility: A Critique of 
the National Program; A Review of the Impacts in Southwest Wyoming, 33 Land 
& Water L. Rev. 3, 8 (1998).

192. 42 U.S.C. § 7492(e) (2012).
193. Facts About the WRAP, W. Reg’l Air P’ship, https://www.wrapair.org/forums/

cc/projects/handouts/031109WRAP_Facts.pdf (last visited May 30, 2017).
194. Id.
195. See Western Regional Air Partnership 2008-12 Strategic Plan, W. Reg’l Air P’ship 

(Mar. 2008), https://www.wrapair.org/WRAP/documents/WRAP_2008-12_
Strategic_Plan3_08final.pdf. See also Western Regional Air Partnership Strate-
gic Plan, W. Reg’l Air P’ship (Mar. 9, 2015), https://www.wrapair2.org/pdf/
WRAP%20Strategic%20Plan%20final%20March_2015.pdf.

196. Regional Haze Regulations, 62 Fed. Reg. 41,138 (proposed July 31, 1997) (to 
be codified at 40 C.F.R. pt. 51).

197. Recommendations for Improving Western Vistas, supra note 186.
198. See generally 42 U.S.C. §§7470−7479 (2012) (PSD program).

term emission decreases from all emission sources includes 
major and minor stationary sources, area sources, and mobile 
sources.199 The CAA calls for regulations to assure reason-
able progress to meet the national goal of remedying visibility 
impairment.200 The aim of the 1997 NPRM was to develop a 
long-term strategy, to be adopted by affected states through-
out the country, in order to reduce regional haze impairment 
in mandatory Class I areas.201

The major elements of the proposed visibility protection 
program were:

1. expanded applicability of the regional haze pro-
gram to all states, the District of Columbia, and 
certain territories;

2. establishment of presumptive reasonable progress 
targets;

3. requirements for periodic SIP revisions, including peri-
odic demonstrations by states on whether reasonable 
progress targets are being achieved for each mandatory 
Class I Federal area;

4. analysis of sources contributing to regional haze impair-
ment, including sources potentially subject to BART;

5. expansion of the current monitoring network, as neces-
sary to be representative of all mandatory Class I Fed-
eral areas; and

6. development of strategies to reduce emissions of vis-
ibility impairing pollutants in conjunction with strat-
egies to meet the new and revised NAAQS for PM2.5 
and ozone.202

The existing visibility program based on CAA Section 
169A remains in place, including, for example, requirements 
for BART and a long-term strategy to address “reasonably 
attributable” visibility impairment, state consultation with 
FLMs on SIP revisions, consideration of integral vistas, and 
visibility monitoring.203 The visibility program also requires 
a review of new source impacts on visibility in mandatory 
Class I Federal areas in order to prevent future visibility 
impairment.204 The proposed rule expanded the existing 
program, which applied to thirty-six states,205 the District 
of Columbia, and the Virgin Islands,206 and aimed to restore 
visibility in the 156 areas classified as Class I.207 The pro-
posed regulations also established the new “deciview” stan-
dard of measurement.208

After publication of the haze rule’s NPRM, EPA responded 
to the opposition of the WGA by agreeing to take a closer look 

199. Am. Corn Growers Ass’n v. EPA, 291 F.3d 1, 11 (D.C. Cir. 2002).
200. 42 U.S.C. § 7491(b)(2).
201. Id. § 7492.
202. Regional Haze Regulations, 62 Fed. Reg. 41,138, 41,143 (proposed July 31, 

1997) (to be codified at 40 C.F.R. pt. 51).
203. Id. at 41,144.
204. Id. at 41,143.
205. Id. at 41,145.
206. Id. at 41,144.
207. See 42 U.S.C. § 7472(a) (2012) (defining Class I areas in CAA § 162(a)).
208. 40 C.F.R. § 51.301 (2017).
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at the recommendations of the WGA and the GCVTC. On 
September 3, 1998, EPA reopened the comment period for 
the regional haze rule, but limited comments to two specific 
issues.209 The first issue was to revisit the WGA’s recommen-
dations. The second issue was to seek responses concerning 
the effect of the Transportation Equity Act for the Twenty-
first Century (“TEA-21”) enacted on June 9, 1998.210 Section 
4102(c)(2) of that Act established a new deadline for SIP sub-
missions. On July 1, 1999, EPA published the final Regional 
Haze Rule (“the Rule”), which provides specific methodolo-
gies that are compatible with the recommendations of the 
GCVTC.211 It made changes to the proposed regional haze 
rule published in 1997.212 Regional haze program regulations 
were modified again in 2005, 2006, 2012, and 2017 and are 
codified at 40 C.F.R. § 51.308.213 The 2017 Amendments are 
discussed infra at § 3(C).

The Haze Rule requires each state subject to the Haze 
Rule to submit a regional haze implementation plan no 
later than December 17, 2007, that meets the Rule’s require-
ments.214 The Rule allows the nine western states and the 
eligible Indian Tribes within the region that participated in 
the GCVTC to implement measures recommended by the 
Commission as an alternative to the BART requirements 
with respect to sixteen Class I areas.215 This provision became 
controversial, and is discussed infra. In addition, the Rule 
contains detailed provisions regarding the tracking of vis-
ibility conditions and emissions reductions, establishment of 
visibility baselines, monitoring, and implementation of the 
regional haze program in Indian country.216

For each mandatory Class I Federal area located within 
the state, the State must determine the following visibil-
ity conditions (expressed in deciviews). Baseline visibility 
is based on the most impaired and least impaired days in 
the five years from 2000−2004. The baseline visibility is the 
average of these annual values. If there is no onsite monitor-
ing data for 2000–2004, the State must establish baseline 
values using the most representative available monitoring 
data for 2000–2004.217 Natural visibility conditions are 
estimations of visibility impairment existing under natural 
conditions for the most impaired and least impaired days, 
based on available monitoring information and appropriate 
data analysis techniques.218

Each state subject to the Haze Rule must submit a long-
term strategy that addresses regional haze visibility impair-
ment for each mandatory Class I area within the state and 

209. Notice of Availability of Additional Information Related to Proposed Regional 
Haze Regulations; Solicitation of Comments, 63 Fed. Reg. 46,952 (Sept. 3, 
1998) (to be codified at 40 C.F.R. pt. 51).

210. Transp. Equity Act for the 21st Century, Pub. L. No. 105-178, 112 Stat. 107 
(1998).

211. Regional Haze Regulations, 64 Fed. Reg. 35,714 (July 1,1999) (to be codified 
at 40 C.F.R. pt. 51).

212. Regional Haze Regulations, 62 Fed. Reg. 41,138 (proposed July 31, 1997) (to 
be codified at 40 C.F.R. pt. 51).

213. 40 C.F.R. § 51.308 (2017).
214. Id. § 51.308(b).
215. Id. § 51.309.
216. Id. § 51.308.
217. Id. § 51.308(d)(2).
218. Id. § 51.308(d)(2)(ii)–(iii).

for each mandatory Class I area outside the state that may be 
affected by emissions from within the State. The long-term 
strategy must include the measures needed to achieve the rea-
sonable progress goals, which are set out in the regulations.219 
This includes the need for the State to document the tech-
nical basis, including modeling, monitoring and emissions 
information, on which the State is relying to determine its 
apportionment of emission reduction obligations necessary 
for achieving reasonable progress in each mandatory Class 
I Federal area.220 The State must also identify all anthropo-
genic sources of visibility impairment considered by the State 
in developing its long-term strategy, including major and 
minor stationary sources, mobile sources, and area sourc-
es.221 The states are to identify sources that may contribute to 
regional haze in a Class I area in another state and determine 
whether and to what extent emission controls are needed to 
protect visibility in downwind Class I areas.222

Each state subject to the Haze Rule is required to develop 
an updated regional implementation plan and submit it to 
EPA by July 31, 2018, and every ten years thereafter.223 The 
haze SIP must address regional haze in each mandatory Class 
I Federal area within the State and in each mandatory Class 
I Federal area located outside the State that may be affected 
by emissions from the State.224 As part of the implementation 
plan, the State must submit a monitoring strategy for mea-
suring, characterizing, and reporting of regional haze visibil-
ity impairment.225 Each State must also submit a long-term 
strategy that must include enforceable emissions limitations, 
compliance schedules, and other measures that are needed to 
make reasonable progress.226

Each state subject to the Haze Rule is required to submit 
progress reports to EPA in order to determine the adequacy 
of the state’s implementation plan.227 The state must also take 
one of the following actions. If the state determines that no 
revision is needed, it must provide to the Administrator a 
declaration that revision of the existing implementation plan 
is not needed.228 If a state determines that the implemen-
tation plan is or may be inadequate due to emissions from 
sources in another state(s) that participated in a regional 
planning process, it must provide notification to the Admin-
istrator and to the other state(s) and collaborate with the 
regional planning process to develop strategies to address the 
plan’s deficiencies.229 If a state determines its implementation 
plan is or may be inadequate due to emissions from another 
country, the state must notify the Administrator.230 If a state 
determines that the implementation plan is or may be inade-
quate due to emissions from sources within the state, it must 

219. 40 C.F.R.§ 51.308(d)(3) (2017).
220. Id. § 51.308(d)(3)(iii).
221. Id. § 51.308(d)(3)(iv).
222. Id. § 51.308(d)(4)(iii).
223. Id. § 51.308(f ). The list of states subject to the Haze Rule is found at 40 C.F.R. 

§ 51.300(b) (2017).
224. Id. § 51.308(d)(3).
225. 40 C.F.R. § 51.308(g)(6) (2017).
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229. Id. § 51.308(h)(2).
230. Id. § 51.308(h)(3).



138 GEORGE WASHINGTON JOURNAL OF ENERGY & ENVIRONMENTAL LAW Vol. 9 No. 3

revise its implementation plan to address the deficiencies 
within one year.231

The FLM must be given the opportunity for consultation 
early enough in the state’s policy analyses of its long-term 
strategy emission reduction obligation so that any informa-
tion and recommendations provided by the FLM can mean-
ingfully inform the state’s decisions.232 The state must provide 
procedures for continuing consultation between the state 
and FLM on the implementation of the visibility protection 
program.233 States are required to submit periodic plans dem-
onstrating how they have and will continue to make progress 
toward achieving their visibility improvement goals. The first 
state plans were due on December 17, 2007.234

On May 24, 2002, the D.C. Circuit in American Corn 
Growers Association v. EPA vacated the 1999 Haze Rule235 
in part and sustained it in part.236 On June 5, 2003, EPA 
revised the Regional Haze Rule at 40 C.F.R. § 51.309 to 
address regional haze in the 16 Class I areas in the nine 
western states covered by the GCVTC report.237 The 2003 
Haze Rule provides a framework to be used by Western 
States and Tribes in developing regional haze implementa-
tion plans and it has been modified several times.238 It incor-
porated SO2 milestones for the years 2003 to 2018 to limit 
SO2 emissions from stationary sources.239 It called for reduc-
tions in SO2 emissions of 50 to 70% from 1990 levels by 
2040.240 It requires implementation plans to have quantita-
tive emissions milestones for each year through 2018.241 The 
failure to meet the milestones triggers the use of a backstop 
emissions trading program.242 On February 18, 2005, the 
D.C. Circuit in Center for Energy and Economic Develop-
ment v. EPA granted a petition challenging provisions in the 
Regional Haze Rule concerning an optional emissions trad-
ing program involving the Western Regional Air Partner-
ship (“WRAP”) Annex Rule.243 On October 13, 2006, EPA 
responded by promulgating Regional Haze Regulations 
dealing with alternatives to source-specific BART require-
ments, which are discussed below.244

231. 40 C.F.R. § 51.308(h)(4) (2017).
232. Id. § 51.308(i)(2).
233. Id. § 51.308(i)(4).
234. Id. § 51.308(b).
235. Regional Haze Regulations, 64 Fed. Reg. 35,714 (July 1,1999) (to be codified 
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238. Revisions to the Regional Haze Rule to Correct Mobile Source Provisions in 

Optional Program, 68 Fed. Reg. 39,842, 39,846 (July 3, 2003) (to be codified 
at 40 C.F.R. pt. 51); Revisions to the Regional Haze Rule to Correct Mobile 
Source Provisions in Optional Program, 68 Fed. Reg. 61,367, 61,369 (Oct. 
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Rule to Correct Mobile Source Provisions in Optional Program, 68 Fed. Reg. 
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240. 40 C.F.R. § 51.309(d)(4) (2003).
241. Id. § 51.309(d)(4)(i).
242. Id. §§ 51.309(d)(4)(iv), (v).
243. Ctr. for Energy & Econ. Dev. v. EPA, 398 F.3d 653 (D.C. Cir. 2005).
244. Regional Haze Regulations; Revisions to Provisions Governing Alternative to 

Source-Specific Best Available Retrofit Technology (BART) Determinations, 
71 Fed. Reg. 60,612 (Oct. 13, 2006) (to be codified at 40 C.F.R. pt. 51).

§ 3(a). BART Requirements

States that are subject to visibility requirements must develop 
a haze SIP that contains BART-based emission limitations 
and schedules for compliance with BART for each BART-eli-
gible source.245 The BART process consists of two steps. First, 
in the “Attribution Step,” states must review each “BART-eli-
gible source” within the state to determine whether they emit 
any air pollutants that may cause or contribute to any impair-
ment of visibility in any mandatory Class I Federal area. If 
they do, they must comply with BART requirements.246 The 
second step is the “Determination Step,” which requires states 
to determine the technology that a source subject to BART 
must install.247 EPA provides guidance concerning this pro-
cess at 40 C.F.R. Part 51, Appendix Y, including presumptive 
NOx limits at Table 1 for BART-eligible large coal-fired elec-
tric generating units. However, the Haze Rule also permits 
states to implement an emissions trading program or other 
alternative measure rather than requiring BART if it will 
achieve greater reasonable progress than the installation of 
BART.248 This “better than BART” approach was approved 
in CEED v. EPA, although the court in that case objected to 
the program under review.249 EPA subsequently modified 40 
C.F.R. § 51.308(e)(3) to meet the court’s objections. EPA has 
promulgated regulations that specify the requirements for 
determining whether a BART Alternative achieves “greater 
reasonable progress” than BART, which is discussed below.250

The requirement to install BART may lead to legal chal-
lenges to a decision to require a specific technology. For 
example, in St. Marys Cement, Inc. v. EPA, the Sixth Circuit 
upheld a decision of EPA that selective non-catalytic reduc-
tion (“SNCR”) technology to control NOx emissions from a 
cement plant was BART.251 As previously stated, if a SIP or 
SIP revision is rejected by EPA, the Agency is to promulgate 
a Federal Implementation Plan (“FIP”).252 EPA’s use of this 
power was challenged in the Tenth Circuit in Oklahoma v. 
EPA.253 The State of Oklahoma, led by its Attorney General 
E. Scott Pruitt, the Administrator of EPA, as well as Okla-
homa Industrial Consumers, and Oklahoma Gas & Electric 
Co. (“OG & E”) challenged EPA’s rejection of the state’s 
regional haze SIP and EPA’s replacing it with a more strin-
gent FIP to control SO2 from two OG & E generating sta-
tions.254 The Tenth Circuit ruled “that the EPA has authority 
to review the state’s plan and that it lawfully exercised that 
authority in rejecting it and promulgating its own.”255

245. 40 C.F.R. § 51.308(e)(2) (2017).
246. Util. Air Regulatory Grp. v. EPA, 471 F.3d 1333, 1333 (D.C. Cir. 2006). See 
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The 2005 Regional Haze Rule requires states to submit SIP 
revisions by December 17, 2007.256 But, on January 15, 2009, 
EPA found that Oklahoma and thirty-one other states, the 
District of Columbia, and the U.S. Virgin Islands had failed 
to submit Regional Haze SIPs, which triggered EPA’s duty to 
promulgate a FIP within two years.257 Before EPA promul-
gated a FIP, Oklahoma submitted its SIP dealing with two 
units at OG & E’s Muskogee Generating Station and two 
units at its Sooner Generating Station. The Oklahoma SIP 
set SO2 emissions limits for each of these four units based on 
the continued use of low-sulfur coal, but it rejected, an emis-
sions limit that would require the installation of scrubbers.

On March 22, 2011, EPA proposed to partially approve 
Oklahoma’s SIP, but it proposed to disapprove the SO2 emis-
sion limitations for OG & E’s four units because Oklahoma 
“did not properly ‘take into consideration the costs of com-
pliance’ when it relied on cost estimates that greatly overesti-
mated the costs of dry and wet scrubbing in order to conclude 
these controls were not cost effective.”258 EPA said that Okla-
homa failed to follow the Agency’s regulations in determin-
ing BART.259 After notice and comment, EPA published a 
FIP.260 In the lawsuit that followed, the petitioners argued 
that EPA usurped the state’s authority in an effort to force 
OG & E to spend more than $1 billion in five years to install 
unnecessary technology.261 However, the Tenth Circuit 
recognized that a BART determination for fossil fuel-fired 
power plants having a total generating capacity greater than 
750 megawatts must be based on the guidelines appendix Y. 
EPA rejected Oklahoma’s SIP because the BART determina-
tions failed to comply with these guidelines.262

The court referred to American Corn Growers Ass’n v. 
EPA263 as support for BART-eligible sources being subject 
to BART “even absent empirical evidence of that source’s 
individual contribution to visibility impairment in a Class 
I area so long as the source is located within a region that 
may contribute to visibility impairment.” The state needed 
to “analyze the degree of visibility improvement that would 
be achieved . . . as a result of the emission reductions achiev-
able from all sources subject to BART located within the 
region that contributes to visibility impairment.”264 “Under 
EPA’s take on the statute, it is therefore entirely possible that 
a source may be forced to spend millions of dollars for new 
technology that will have no appreciable effect on the haze in 
any Class I area.”265

The court recognized that the CAA delegates the power 
to require BART to the states, but EPA may reject BART 
determinations from states that do not comply with its 

256. 40 C.F.R. § 51.308(b) (2005).
257. Oklahoma v. EPA, 723 F.3d at 1205 (citing 42 U.S.C. § 7410(c)(1) (2012)).
258. Id. at 1206.
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guidelines.266 The court went on to determine that EPA law-
fully exercised its authority when it rejected Oklahoma’s SIP 
because OG & E did not comply with the guidelines.267 Fur-
thermore, many of OG & E’s cost assumptions were unjusti-
fied and they were not analyzed in compliance with EPA’s 
Control Cost Manual.268 Moreover, OG & E estimated the 
cost effectiveness of scrubbers based on emissions from plants 
using low-sulfur coal, but this was not a binding requirement 
and EPA assumed OG & E would use high sulfur coal if they 
installed scrubbers, which would dramatically change the 
cost per ton of SO2 removal.269 After reviewing many other 
claims of error raised by the petitioners, the court denied the 
petition for review, holding that EPA had the authority to 
review Oklahoma’s BART determinations and it exercised 
that authority properly.270

§ 3(a)(1). North Dakota v. EPA

On May 14, 2013, the Eighth Circuit decided North Dakota 
v. EPA.271 This case involves challenges to the application of 
regional haze rules concerning reasonable progress goals that 
are discussed at supra § 2(a)(1) and BART requirements that 
are discussed here. North Dakota and Great River Energy, 
the owner of the Coal Creek Station, “challenged EPA’s 
disapproval of the State’s SIP determination that SOFA + 
LNB with an emission limit of 0.17lb/MMBtu on a thirty-
day rolling average basis was BART for the Coal Creek 
Station.”272 EPA’s FIP determination that SNCR + SOFA + 
LNB with an emission limit of 0.13lb/MMBtu on a thirty-
day rolling average is BART for the Coal Creek Station was 
also challenged.273

During its BART analysis for the Coal Creek Station, the 
State concluded that using SNCR to control additional emis-
sions at the plant would result in producing fly ash that is 
unsuitable for Coal Creek to sell for use in concrete produc-
tion. Thus, SNCR would cause Great River Energy to lose 
$36 a ton in revenue from the fly ash sales as well as resulting 
in additional costs to dispose of the fly ash in landfills. The 
State estimated the cost would be $8,551 per-ton per ton of 
NOx removed using SNCR, which includes the cost of lost 
fly ash revenue and the additional cost for disposing of the 
unusable fly ash.274 The State calculated the cost effective-
ness of SOFA + LNB as $411 per-ton-of-NOx removed. The 
incremental cost of SNCR, in addition to SOFA + LNB, was 
excessive, but if fly ash sales were not lost while using SNCR 
the cost would not have been considered excessive. The State 
also found that the incremental improvement in visibility of 
SNCR + SOFA + LNB was only 0.105 deciviews. The State 
concluded that “[b]ecause of the potential for lost sales of fly 
ash, the negative environmental effects of having to dispose 
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of the fly ash instead of recycling it into concrete, and the 
very small amount of visibility improvement from the use of 
SNCR, this option is rejected as BART.”275 Instead, the State 
proposed that BART was SOFA + LNB.276

Great River Energy made a mistake in its disclosure to 
the State by stating that it received $36 per ton of fly ash 
in revenue, when its actual revenue from fly ash was only 
$5 per ton. Therefore, EPA disapproved the State’s BART 
determination for the Coal Creek Station. EPA concluded 
that the State’s SIP failed to properly consider the cost of 
compliance because the cost of compliance analysis was 
“based upon fundamentally flawed and greatly inflated cost 
estimates regarding lost fly ash revenue.”277 EPA then pro-
posed to promulgate a FIP that included a BART determina-
tion for the Coal Creek Station. Great River Energy objected 
because EPA failed to consider existing control technology 
in use at the Coal Creek Station that included a prototype 
pollution control technology. EPA concluded that it was not 
required to consider a voluntarily installed control technol-
ogy that was installed after the baseline period. EPA’s Final 
Rule concluded that BART was SNCR + SOFA + LNB, but 
determined that the emission limit should be 0.13lb/MMBtu 
on a thirty-day rolling average.278

The Eighth Circuit cited the Tenth Circuit’s decision in 
Oklahoma v. EPA279 that supported EPA’s rejecting a BART 
determination on the basis that the state relied on cost esti-
mates that greatly overestimated the costs of dry and wet 
scrubbing to conclude these controls were not cost effective.280 
The Tenth Circuit held that because the state’s cost of com-
pliance estimate was based upon fundamental methodologi-
cal flaws, EPA had a reasonable basis for rejecting the state’s 
BART determination for failure to comply with the requi-
site BART guidelines.281 The Eighth Circuit concluded “that 
EPA’s disapproval of the State’s BART determination for fail-
ing to consider the cost of compliance as required under the 
statute and the BART guidelines was neither arbitrary, capri-
cious, nor an abuse of discretion.”282 EPA is required to take 
action on a SIP submission within twelve months of the date 
that the submission is deemed complete, which was April 30, 
2011. In this case, EPA took final action on the State’s BART 
determination on April 6, 2012, but Great River Energy did 
not submit its final revised calculations until June 2012. The 
State has identified no provision of the CAA that obligated 
EPA to wait for its supplemental BART determination before 
disapproving a BART determination. Thus, the State failed 
to demonstrate that EPA’s disapproval of the BART determi-
nation was arbitrary, capricious, or an abuse of discretion.283

After EPA disapproved the State’s BART determination, it 
was required to promulgate a FIP within two years of the dis-
approval “unless the State correct[ed] the deficiency, and the 
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Administrator approve[d] the plan or plan revision, before 
the Administrator promulgate[d] such Federal implementa-
tion plan.”284 Great River Energy challenged EPA’s determi-
nation that SNCR in addition to SOFA and LNB is BART. 
It claimed EPA violated the CAA by refusing to consider 
existing pollution control technology at the station during its 
BART analysis. EPA refused to consider the pollution control 
technology in use at the Coal Creek Station because it was 
not installed until after the baseline period and was installed 
voluntarily, not to meet any regulatory requirement.285 The 
Eighth Circuit ruled that EPA’s interpretation that it was not 
required to consider the existing pollution control technolo-
gies in use at the Coal Creek Station was entitled to no defer-
ence. “EPA’s refusal to consider the existing pollution control 
technology in use at the Coal Creek Station because it had 
been voluntarily installed was arbitrary and capricious, and 
its FIP promulgating SNCR as BART for the Coal Creek 
Station is therefore vacated.”286

§ 3(a)(2). National Parks Conservation Ass’n v. EPA

On June 9, 2015, the Ninth Circuit decided the National 
Parks Conservation Ass’n v. EPA.287 This case involved a chal-
lenge to EPA’s regional haze regulations promulgated for 
the State of Montana that was brought by the operator of 
Montana power plants (“PPL”) and environmental groups. 
The former argued the regulations were too stringent and 
the latter argued the regulations were too lax. The petition 
was granted in part and denied in part; the rule was vacated 
and remanded.288 The court held that the rule requiring the 
operator to implement SNCR and SOFA at power plants was 
arbitrary and capricious; the rule requiring installation of a 
fourth scrubber at one power plant was arbitrary and capri-
cious; the rule requiring operator to implement BART at one 
power plant was inconsistent with its BART analysis at a sec-
ond plant; and EPA did not provide a meaningful response 
to the operator’s objection to EPA’s use of a model to estimate 
emission source’s impact on visibility.289

The Ninth Circuit had to review Montana’s compliance 
with the five steps required for compliance with the Regional 
Haze Rule (“Guidelines”) in order to determine BART.290 
They are: (1) identify all available retrofit control technolo-
gies; (2) eliminate technically infeasible options; (3) evaluate 
the control effectiveness of remaining control technologies; 
(4) evaluate impacts and document the results; and (5) evalu-
ate visibility impacts in deciviews.291 Montana proposed a 
rule requiring PPL to reduce emissions of NOx and SO2 at 
its Colstrip and Corette power plants. PPL Montana was 
required to reduce NOx emissions to a 30-day rolling average 
of 0.15 lb/mmBtu by installing SOFA and SNCR at Colstrip 
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Units 1 and 2. To reduce SO2 emissions to a 30-day rolling 
average of 0.08 lb/mmBtu, PPL was to install lime injection 
and a fourth scrubber at Colstrip Units 1 and 2. No new 
technologies had to be implemented at Colstrip Units 3 and 
4.292 Montana imposed 30-day average rolling emission lim-
its of 0.40 lb/mmBtu for NOx and 0.70 lb/mmBtu for SO2 
for the Corette station, but it did not require the installation 
of new technology.293 EPA issued a FIP for Montana on Sep-
tember 18, 2012, which was nearly identical to Montana’s 
proposed rule.294

The petitioners on both sides of the controversy claim 
that EPA’s cost-effectiveness analysis failed to consider the 
costs of compliance and degree of visibility impairment, as 
required by the CAA.295 The environmentalists contended 
that EPA offered insufficient justification for its rejection of 
the more effective Selective Catalytic Reduction (“SCR”) 
technology as BART in favor of SOFA and SNCR together, 
and PPL should be required to install SCR and SOFA at all 
four Colstrip units and more stringently regulate Corette. 
PPL contended that EPA offered insufficient justification 
for requiring SOFA and SNCR as BART instead of just 
SOFA. Both parties claim EPA’s cost-effectiveness analy-
sis failed to properly consider the costs of compliance and 
degree of visibility impairment, as required by the CAA.296 
EPA responded that its BART determination was discretion-
ary and that it considered all relevant factors.297 The CAA 
requires that EPA explain the basis for its decisions, includ-
ing underlying factual bases, methods of analysis, and legal 
and policy considerations.298 “The Agency must also respond 
to the comments, criticism, and new data submitted during 
the comment period.”299

The Ninth Circuit ruled that the FIP offers essentially 
no reasoning behind EPA’s selection of SOFA and SNCR 
together, as opposed either to SOFA alone or SOFA and SCR 
together, as BART for Colstrip Units 1 and 2. Without any 
explanation at all of how EPA determines cost-effectiveness, 
the court ruled it is impossible to determine why EPA ruled 
SOFA and SNCR in and ruled SCR out.300 “EPA simply 
asserted that the cost of SOFA and SCR together ($3,195/
ton at Colstrip Unit 1) was “not justified by the visibility 
improvement of .404 deciviews,” but that “[t]he lower cost of 
SOFA + SNCR ($1,564/ton) is justified when the visibility 
improvement [of .264 deciviews] is considered.”301 There-
fore, the court concluded that EPA’s BART determination 
for NOx emissions at Colstrip Units 1 and 2 was arbitrary 
and capricious.302

The cost-effectiveness analysis for SO2 emissions at Col-
strip Units 1 and 2 had similar defects as the analysis of NOx 
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emissions. EPA failed to explain what makes a cost reason-
able in light of potential visibility benefits.303 EPA’s SO2 emis-
sion limits for Colstrip Units 1 and 2 would impose on PPL 
an additional $25 million in capital costs and an additional 
$2,210,000 annually to achieve a visibility improvement of 
0.055 deciviews. But EPA provided no reasons justifying its 
determination.304 By contrast, EPA thoroughly explained 
why it decided not to require complete replacement of the 
existing emissions control systems for SO2 at Colstrip Units 
1 and 2. BART Guidelines recommend constructing a new 
system when a current control system achieves less than 50% 
removal efficiencies. The SO2 emissions control system at 
Colstrip Units 1 and 2 achieves these removal efficiencies. 
Therefore, EPA is not required to consider replacement tech-
nology.305 This kind of explanation was missing from EPA’s 
conclusion that PPL must install a fourth scrubber at Col-
strip Units 1 and 2, which made the requirement arbitrary 
and capricious.306

PPL also contended that EPA’s BART determinations at 
Colstrip Units 1 and 2 were arbitrary and capricious because 
they were inconsistent with EPA’s Corette analysis. The 
court found that EPA concluded that a cost-per-ton rate of 
approximately $1,500 for NOx emissions controls was justi-
fied at Colstrip, but at Corette, EPA concluded that a cost-
per-ton rate of $1,487 did not justify the potential emissions 
reductions. Corette, moreover, is closer to Class I areas than 
Colstrip. There was no explanation, and that made this an 
arbitrary and capricious action.307

PPL objected to EPA’s use of the CALPUFF visibility 
model in determining BART at Colstrip Units 1 and 2.308 
It claimed that the maximum potential incremental visibil-
ity benefit of SNCR was below the range of perceptibility 
and falls within the model’s margin of error. Moreover, PPL 
claimed that because of the distance of the source from Class 
I areas, the CALPUFF model is inaccurate.309 The court 
found that EPA’s response that low levels of visibility impair-
ment must be addressed even if they are not perceptible to the 
human eye, or that measures have been taken to minimize 
the margin of error was inadequate.310 It was arbitrary and 
capricious for EPA to require an emissions source to spend 
millions of dollars for new technology that will have no 
appreciable effect on the haze in any Class I area. The court 
did find that EPA offered a reasoned response to PPL’s chal-
lenge to the use of CALPUFF at the distances in question.311
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§ 3(a)(3). State of Nebraska v. EPA

On February 3, 2016, the Eighth Circuit decided State of 
Nebraska v. EPA.312 In 2012, EPA rejected Nebraska’s BART 
determination for the Gerald Gentleman power plant that 
was part of the State’s Haze Implementation Plan and sub-
stituted a FIP. Nebraska petitioned for review and environ-
mental organizations opposed the petition and sought a 
court review of the FIP. However, the petition for review 
was denied.313

A state haze SIP must require specific major stationary 
sources that may reasonably be anticipated to cause or con-
tribute to any impairment of visibility to “procure, install, 
and operate, as expeditiously as practicable” BART.314 A 
state may use an alternative to BART if there will be an 
overall improvement in visibility.315 In 2012, EPA deter-
mined that the Transport Rule (“CSAPR”), achieved greater 
reasonable progress in those states covered by the Transport 
Rule, which includes Nebraska. The Gerald Gentleman Sta-
tion, the largest source of SO2 pollution in Nebraska, affects 
six Class I areas.316

Nebraska’s SIP evaluated wet and dry FGD Flue Gas 
Desulfurization (“FGD”) and Dry Sorbent Injection 
(“DSI”) for SO2 control. Nebraska concluded that the costs 
for FGD controls were unreasonable on a cost per deciview 
of improvement, based on the impact on one Class I area. 
Nebraska concluded that BART for the Station required no 
SO2 controls.317 EPA disagreed and disapproved Nebraska’s 
determination citing “errors in Nebraska’s cost analysis for 
FGD controls, the reasonableness of the costs of controls, 
the significant visibility improvement achieved as a result of 
installing FGD or DSI, and improper rejection of DSI.” EPA 
then promulgated a FIP that relied on the Transport Rule 
as an alternative to source-specific BART for SO2 emissions 
control. Nebraska and the conservation organizations then 
petitioned for review.318

In valuating SO2 controls at Gerald Gentleman, Nebraska 
focused on dry and wet FGD. It concluded the costs for dry 
and wet FGD were “$2,726 per ton and $2,724 per ton, 
respectively.”319 It determined that the cost-effectiveness for 
both types of FGD was “reasonable on a cost per ton basis.” 
As part of the reasonable cost-effectiveness, the visibility 
improvement was deemed “significant.” However, Nebraska 
concluded the cost of water to operate wet FGD would add 
approximately 8.6% to the cost of controls, which resulted 
in the State’s determination that BART for the facility was 
no SO2 controls. 320 EPA determined that Nebraska erred 
in its “cost analysis for FGD controls, the reasonableness 
of the costs of controls, the potential for significant visibil-
ity improvement as a result of installing FGD or DSI, and 
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improper rejection of DSI.”321 EPA considered DSI to be cost 
effective at “$2,058 per ton, and the visibility improvements 
to be significant at the closest Class I area.”322 It disapproved 
Nebraska’s BART determination based on Nebraska’s flawed 
analysis and unreasonable conclusion.323

EPA determined that FGD controls are capable of con-
trolling emissions to a greater degree than Nebraska had 
assumed, and that Nebraska overestimated the Station’s 
emissions baseline, skewing its analysis of the proposed 
controls’ cost-effectiveness. These errors resulted in an 
over estimation of the costs of FGD controls. EPA also 
concluded there was no adequate explanation for rejecting 
DSI, which does not require as much water as FGD. Given 
Nebraska’s errors and EPA’s determination that Nebraska’s 
action was not well reasoned, the court denied Nebraska’s 
petition for review.324

The conservation organizations objected to the FIP, 
including the reliance on the Transport Rule, because EPA 
did not consider or respond to evidence that FGD and DSI 
controls would improve visibility more than the Transport 
Rule.325 EPA did not detail why the Transport Rule was 
better than BART. EPA may use an alternative to BART 
if there will be an overall improvement in visibility.326 
Although the Transport Rule may not reduce the Station’s 
emissions as much as BART, EPA determined that the 
Transport Rule, compared to source-specific BART, would 
result in greater improvement in the affected Class I areas. 
EPA determined that the emission reductions from a single 
EGU subject to BART would not improve visibility across 
all affected Class I areas as effectively as implementing the 
Transport Rule.327 The court then deferred to EPA because 
the analysis of the relevant information requires a high 
level of technical expertise.328

Nebraska’s plan concluded that no SO2 controls were 
needed for the power plant and rejected scrubbers as source-
specific BART.329 EPA was tasked with evaluating that action. 
It concluded Nebraska’s decision was unreasoned because 
scrubbers were a cost-effective option. The Transport Rule, 
at that point, was not an option. However, when promulgat-
ing its plan, EPA did have the option of choosing between 
source-specific BART or the Transport Rule. EPA chose to 
rely on the Transport Rule, finding that the Transport Rule 
met the minimum requirements for haze reduction, which 
the court held was not an abuse EPA’s discretion.330
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§ 3(a)(4). Arizona ex rel. Darwin v. EPA

On February 24, 2016, the Ninth Circuit decided Arizona ex 
rel. Darwin v. EPA.331 The case involved a challenge by Ari-
zona and a power district to an EPA rule that partially disap-
proved Arizona’s regional haze SIP submission and the FIP 
that was promulgated to replace it. Petitioners challenged 
EPA’s disapproval of the State’s BART determinations, and 
the FIP’s replacement determinations, concerning NOx emis-
sion limits at the Coronado Generating Station (Coronado), 
a two-unit, 733-megawatt coal-fueled power plant located 
in Eastern Arizona. The court denied the consolidated peti-
tions for review, holding that EPA did not act arbitrarily and 
capriciously when it disapproved, in part, the SIP’s BART 
determinations for Coronado and issued a FIP to replace the 
disapproved portions.332

Arizona opted to develop its haze SIP based on the BART 
Alternative provision.333 EPA found that Arizona had failed 
to submit plan elements in January 2009 that were required 
by the section 309 regulations, which started the two-year 
clock for the Agency to promulgate a FIP.334 EPA did not 
respond as required by the CAA until a consent decree 
required it to either approve the State’s SIP with respect to 
its BART determinations or to propose a FIP by Novem-
ber 15, 2012.335 To avoid a FIP, Arizona developed a section 
308 haze SIP and submitted it to EPA on February 28, 2011. 
The SIP included BART determinations for emission units at 
three fossil fuel power plants subject to BART: Apache Gen-
erating Station Units 1–3, Cholla Power Plant Units 2–4, 
and Coronado Generating Station Units 1–2, but only the 
Coronado’s requirements are at issue in this case.336Arizona 
determined that the proper control technology was low-NOx 
burners with overfire air, which resulted in an enforceable 
NOx emissions limit of 0.32 lb/mmBtu for both units of the 
Coronado facility.337

The final rule that was the subject of this challenge was 
promulgated December 2012.338 The Rule disapproved the 
State’s emissions limits for NOx at the seven coal-fired gen-
erating units at Apache, Cholla, and Coronado. EPA found 
that Arizona’s analysis was flawed with respect to costs and 
visibility improvement, which led to NOx control determi-
nations that were inconsistent with the Haze Regulations. 
Arizona’s analyses concerning SO2 and particulate matter 
suffered from similar “deficiencies,” but EPA approved the 
determinations for these pollutants because the flaws did 
not affect the State’s selection of controls.339 EPA did its own 
analysis focusing on the cost controls and visibility impacts 
associated with the different BART options. “It concluded 
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that SCR with low-NOX burners and overfire air—the most 
stringent available retrofit control option—was the proper 
BART control for Coronado.”340 The NOx emission limit was 
much lower than the limit in Arizona’s haze SIP for Coro-
nado Unit 2 and it included recordkeeping and reporting 
requirements needed to enforce the FIP’s BART determina-
tions.341 In the Final Rule, the proposed NOx emission limits 
for Coronado Unit 1 and Unit 2 were made less stringent and 
the compliance deadlines for installation and operation of 
the controls at the facilities were extended.342

Arizona cited the American Corn Growers case that 
involved the court disapproval of EPA’s haze rule in part 
because its requirements were inconsistent with the CAA’s 
provisions giving the states broad authority over BART 
determinations.343 However, the Eighth Circuit’s holding in 
that case did not suggest that after a state determines BART 
in a proposed SIP, the court lacks authority to substantively 
review the SIP for consistency with the Act.344 The court 
held that Congress intended that EPA is authorized to dis-
approve state analysis that is neither reasoned nor in com-
pliance with the CAA. Once the federal agency acts, the 
reviewing court, with appropriate deference to the federal 
agency, must decide whether the agency’s action was arbi-
trary, capricious, an abuse of discretion, or otherwise not in 
accordance with law.345

The court recognized that EPA is authorized to approve 
or disapprove a SIP submittal or a part of a submittal.346 
The SIPs must contain reasonable progress goals as well as 
BART determinations that are not dependent on achiev-
ing the visibility goals.347 EPA concluded the State’s BART 
determinations were deficient because: (1) the cost calcula-
tions were not performed in accordance with the Guidelines 
and were otherwise unreasonable; (2) the visibility improve-
ments for all the Class I areas were not properly evaluated; 
and (3) the State inadequately explained its consideration of 
the BART factors.348

Cost calculations are critical to determining whether a 
BART control is cost effective based on the annualized con-
trol cost for a ton of pollutant emissions removed. States are 
to develop estimates of capital and annual costs. Cost esti-
mates should be documented either with data supplied by 
an equipment vendor or by a referenced source such as the 
Office of Air Quality Planning and Standards Control Cost 
Manual. The Cost Manual provides information concerning 
control technologies that is sufficient for a BART analysis, 
States are allowed to include additional information if they 
document any elements of the calculation that differs from 
the Cost Manual. The cost analysis should consider any site-
specific design or other conditions that affect costs.349
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Arizona did not provide cost information at a level of 
detail that included line item costs for the Coronado facil-
ity. This omission caused EPA to believe the BART analysis 
was inadequate because it did not properly consider the cost. 
Thus, the court held that EPA’s disapproval was not arbitrary, 
capricious, or an abuse of discretion. States are required by 
statute to consider the costs of compliance when making 
BART determinations, and if they are not presented with 
enough data to do so, EPA may reasonably conclude that 
their analysis is inadequate.350

EPA also found Arizona’s interpretation of the visibility 
modeling for all three plants “problematic,” which resulted 
in an understating of the visibility benefits associated with 
installing SCR technology at Coronado. The court ruled 
that the State’s visibility analysis was based on the evalua-
tion of appropriate factors rationally, but it deferred to the 
Agency’s conclusions. Arizona averaged the visibility benefits 
at the closest nine Class I areas, but it did not evaluate the 
benefits separately at the most impacted Class I area. States 
may assess visibility improvements due to BART controls 
by one or more methods. The indexing approach, therefore, 
“could be acceptable in itself as part of assessing multiple area 
impacts and improvements.” But here, the averaging process 
that was used caused large benefits at some individual areas 
to be diluted or lost. EPA claimed Arizona’s visibility analysis 
was unreasonable because it used two assessment approaches. 
It used a visibility index average to analyze visibility benefits 
at Coronado, but its analysis for other plants considered vis-
ibility improvements only at the Class I area with the greatest 
modeled impact from a facility, rather than at all impacted 
Class I areas. This leads to the appearance that the State 
selected a methodology for each plant to minimize the vis-
ibility improvement achieved by the more stringent emission 
controls.351 Arizona made no attempt to explain why it used 
differing approaches to the visibility analysis for different 
facilities. Using inconsistent approaches without providing 
an explanation for that decision frustrates the review of the 
BART determination.352

Arizona also claimed the visibility improvements result-
ing from installing SCR, would have been “imperceptible” 
to the human eye. However, the Haze Rule of 2005 requires 
visibility improvement from an individual source that may 
not be perceptible, but still should be considered in setting 
BART because the contribution to haze may be significant 
relative to other source contributions in the Class I area.353 
Failing to consider less-than-perceptible contributions to vis-
ibility impairment violates the CAA’s intent to have BART 
requirements apply to sources that contribute to, as well as 
cause, such impairment.354

To support their BART determinations states must pro-
vide documentation for all required analyses, which includes 
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complying with the BART five-factor analysis.355 States are to 
explain the reasons for adopting the technology they select, 
and the reason alternative technologies were not selected 
unless the source has, or was committed to installing, the 
most stringent controls available. Although Arizona pre-
sented information relevant to each of the BART factors, it 
did not provide an explanation regarding how this informa-
tion was used to develop its BART determinations or that it 
actually took into consideration the BART factors in making 
its determinations.356 It did not discuss how the results of the 
visibility index were weighed against the other BART fac-
tors for Coronado. While Arizona’s SIP included cost data, it 
provided no explanation regarding how cost information was 
used in arriving at its NOx BART determinations.357

The court found that Arizona provided no reasoning or 
rationale to justify its ultimate BART selection.358 It then 
concluded that Arizona did not adequately explain its NOx 
BART determinations, which supports EPA’s partial dis-
approval of the haze SIP.359 Although the CAA affords the 
states substantial authority to determine BART controls, the 
combination of these defects provided reasonable grounds for 
EPA to disapprove Arizona’s BART determination as to NOx 
emissions limits at Coronado. Its partial disapproval of the 
SIP in this respect was not arbitrary or capricious.360

EPA’s partial disapproval of Arizona’s haze SIP led to the 
promulgation of a FIP that required SCR with low-NOx 
burners and overfire air as the most stringent available con-
trol option for NOx emissions for the Coronado. It thus pro-
posed NOx emission limits of 0.05 lb/mmBtu, based on a 
rolling 30-boiler-operating day average, but in the Final Rule 
it revised NOx emission limits to 0.065 lb/mmBtu, which 
was significantly more stringent than Arizona’s 0.32 lb/
mmBtu NOx limit.361

EPA must perform the same BART analysis as a state 
when promulgating a regional haze FIP.362 Challenges to the 
FIP are reviewed under the arbitrary and capricious standard 
as well. The Salt River Project Agricultural Improvement and 
Power District (“SRP”) petitioner claimed EPA’s cost and vis-
ibility analyses was arbitrary and capricious, and the FIP’s 
NOx emission limits were neither achievable nor reasonable. 
The court rejected these claims except for the challenge to 
EPA’s use of a cumulative approach in its visibility analy-
sis.363 EPA aggregated the improvements that would occur at 
each of the Class I areas potentially impacted by Coronado’s 
emissions.364 SRP contended this analysis resulted in “a large 
deciview number” that does not represent the actual percep-
tion of visibility conditions at any particular Class I area.365

355. 40 C.F.R. § 51.308(e)(1) (2017).
356. Arizona ex rel. Darwin, 815 F.3d at 536.
357. Id. at 537.
358. Id.
359. Id. at 537–38.
360. Id. at 538.
361. Id.
362. 42 U.S.C. § 7491(b)(2)(A), (g)(2) (2012).
363. Arizona ex rel. Darwin, 815 F.3d at 538.
364. Id.
365. Id. at 539.
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EPA’s modeling showed that SCR control technology 
would result in visibility benefits at each of eleven Class I 
areas. The court held that the record did not support SRP’s 
claim that EPA relied on the cumulative methodology, and 
SRP’s claim that “human perception” was the determinative 
“cornerstone” for the BART determinations for each indi-
vidual source was overstated. The court held that the Final 
Rule provided a fully adequate explanation of its application 
of the deciview concept in the FIP. The Guidelines suggest 
that states use a minimum threshold of 0.5 deciviews to 
determine whether a source is subject to BART controls. EPA 
explained that smaller improvements should be considered in 
BART determinations, and the court held this was consistent 
with the statute and regulatory requirements and supported 
by the record.366

SRP also challenged the cost analysis because it did not 
follow the Guidelines, it was inadequate to support the 
BART determination, and was flawed because of rigid adher-
ence to the Cost Manual irrespective of site-specific costs. 
EPA used a component of the Integrated Planning Model 
(“IPM”) to develop its cost estimates. SRP claims that EPA 
ignored the Coronado facility’s “site-specific characteristics,” 
and so understated the actual costs of compliance for install-
ing controls at Coronado.367 EPA, however, explained it used 
databases of actual SCR projects from 2004, 2006, and 2009 
and it conducted supplemental cost analyses that relied upon 
“cost estimates provided by SRP.” The court ruled that EPA’s 
analysis was reasonable.368 Using a costing methodology that 
focuses on achieving consistency and facilitating compari-
sons allows the Agency to promulgate national regulations 
concerning BART determinations. Thus, the court rejected 
SRP’s argument that the FIP’s underlying cost analysis was 
arbitrary and capricious.

In addition to its substantive challenges to the FIP, Ari-
zona contended that EPA erred in promulgating the FIP in 
the same rule as its partial disapproval of the SIP, but the 
court disagreed. The FIP may be promulgated at the same 
time as the partial disapproval of the SIP.369 Further, as stated 
in the Final Rule, the State remains free, at any time, to sub-
mit a revised SIP to replace the FIP.370

§ 3(a)(5). State of Arizona v. EPA

On April 3. 2017, the Ninth Circuit decided the State of Ari-
zona v. EPA.371 Plaintiffs in this case are the State of Arizona, 
a cement kiln owner, and a copper smelter owner that are sub-
ject to BART controls. They sought review of EPA’s FIP that 
was promulgated for Arizona.372 The Ninth Circuit held that 
imposing SNCR control on a cement kiln and limiting NOx, 

366. Id.
367. Id.
368. Id. at 541.
369. Arizona ex rel. Darwin, 815 F.3d at 543.
370. Id.; see also Approval, Disapproval and Promulgation of Air Quality Implemen-

tation Plans; Arizona; Regional Haze State and Federal Implementation Plans, 
77 Fed. Reg. at 72,512, 72,571 (Dec. 5, 2012) (to be codified at 40 C.F.R. pt. 
52).

371. Arizona ex rel. Darwin v. EPA, 852 F.3d 1148 (9th Cir. 2017).
372. Id.

PM, and SO2 emissions from copper smelters was not arbi-
trary or capricious but was valid rulemaking.373 This contro-
versy began when Arizona, which has twelve wilderness areas 
subject to CAA section 169A’s haze requirements, submitted 
an SIP that was rejected by EPA and a FIP was issued.374 
The portions of Arizona’s SIP that EPA rejected involved the 
BART control analyses and determinations as well as the 
long-term strategies for making reasonable progress.375 The 
reasonable progress issue was previously discussed.376

EPA rejected Arizona’s BART analysis. Arizona had 
identified CalPortland’s cement kiln as a source that might 
contribute to visibility impairment, but it failed to conduct 
the requisite CAA Section 169A(g)(2) analysis in its SIP.377 
EPA engaged in its own balancing of the factors listed in 
Section 169A and proposed that CalPortland install SNCR 
having a 50% control-efficiency, although it sought com-
ments concerning whether a different SNCR control effi-
ciency was appropriate.378 In the final rule, it reduced the 
control efficiency requirement to 35%.379 It also proposed 
and finalized an annual limit of forty tons per year of 
NOx from Asarco’s copper smelter and a second non-party 
smelter, which is consistent with the current emissions 
from the smelters, to ensure that the smelters would not 
drastically increase their emissions.380

The Asarco smelter was also subject to proposed limits on 
particulate and SO2 emissions. But the Agency determined 
that the estimated level of visibility improvement from addi-
tional BART NOx controls was not worth the cost.381 EPA 
proposed and then incorporated emission limitations from 
the National Emission Standard for Hazardous Air Pollut-
ants for Primary Copper Smelting at 40.382 EPA addressed 
SO2 emissions from Asarco’s smelter by approving the tech-
nology the company was already using in order to require a 
control efficiency of about 99.8% on a 30-day rolling aver-
age, which Asarco said its technology could meet.383

Several issues in this case were rejected because they were 
not raised during the notice-and-comment period. The 
remaining issues resulted in a finding that EPA’s control mea-
sures were not arbitrary or capricious and thus constituted 
valid agency rulemaking.384 The technical challenges to the 
emission controls were given due deference.385

§ 3(b). Alternatives to BART

The 1999 regulations provide an option for some states to 
avoid imposing BART requirements. It is known as the 
WRAP Annex, for the nine western states and Indian 
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tribes within the region based on the final report issued by 
the GCVTC in 1996 aimed at improving visibility in the 
sixteen Class I areas located on the Colorado Plateau.386 It 
specifies emissions control strategies including stationary, 
area and mobile sources.387 The provisions for adoption of 
strategies based on the GCVTC recommendations does not 
preclude the States and tribes from adopting additional con-
trol strategies for achieving reasonable progress in other Class 
I areas.388 EPA established specific SIP requirements for the 
time period 2003 through 2018 based on demonstrations 
by the GCVTC, which satisfies the requirements for review 
of the statutory factors as provided for under subsection 
51.308(d).389 EPA’s position was that a SIP that meets sec-
tion 51.309’s requirements would satisfy the requirement for 
reasonable progress and minimize the analyses required of 
States, compared to States making an independent submit-
tal under section 51.308. After the end of 2018, the section 
51.309 option ends and an implementation plan is required 
that is based on the requirements of section 51.308(f).390

EPA revised the Regional Haze Rule on October 13, 
2006.391 The Rule provides that a State may implement an 
emissions trading program or another alternative measure as 
an alternative to requiring BART if it achieves a greater rea-
sonable progress than would be achieved through BART.392 
This requires an analysis by the state of the projected emis-
sions reductions achievable through the trading program or 
other alternative measure.393 To utilize this option, a State 
must “provide a detailed description of the emissions trad-
ing program or other alternative measure, including sched-
ules for implementation, the emission reductions required 
by the program, all necessary administrative and techni-
cal procedures for implementing the program, rules for 
accounting and monitoring emissions, and procedures for 
enforcement.”394 The state must show by the clear weight of 
the evidence that the alternative measure achieves greater 
reasonable progress than would be achieved through 
BART.395 This can entail consideration of many factors.396 
The emission reductions must be surplus to those achieved 
by measures adopted to meet requirements of the CAA as of 
the baseline date of the SIP.397

The 2006 Haze Rule amended the generally appli-
cable provisions found at 40 C.F.R. § 51.308(e)(2), which 
describes the analysis needed to determine the emissions 
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reductions that can be achieved using BART compared to 
an alternative program. The 2006 Rule also established min-
imum elements for a cap-and-trade program and provides 
BART guidelines for electric generating units (“EGUs”). 
The Rule amended 40 C.F.R. § 51.309 to enable GCVTC 
States and Tribes to continue to utilize the optional strat-
egies contained in the GCVTC report.398 States with the 
authority to implement an emissions trading program or 
other alternative measures in lieu of imposing BART have 
the flexibility to design programs to reduce emissions from 
stationary sources in more cost-effective manners so long 
as they can demonstrate that the alternative approach will 
achieve greater reasonable progress than would be achieved 
from implementing BART requirements.399

The 2006 Haze Rule makes it clear that emissions reduc-
tions that could be achieved by the implementation of the 
BART provisions found in section 51.308(e)(1) are to be 
used as the benchmark against which an alternative pro-
gram can be compared. Where a trading program or other 
similar alternative program has been designed primarily to 
meet a Federal or State requirement other than BART, the 
State can use a simplified method to demonstrate the alterna-
tive program will result in greater reasonable progress than 
BART. This approach could entail separate visibility analy-
ses to: (1) determine the sources subject to BART; (2) deter-
mine what BART is for the sources; and (3) determine the 
visibility improvement anticipated from all sources subject 
to BART.400 States have the discretion to employ a cumula-
tive visibility analysis for purposes of estimating the poten-
tial visibility impacts of BART. EPA interprets the American 
Corn Growers and CEED cases, as not allowing the Agency 
to require states to use a cumulative visibility approach to 
estimate the improvement achievable from BART, but states 
may use such an approach if they so choose.401

Fossil fuel-fired power plants with a total generating capac-
ity of greater than 750MW, are required to have BART deter-
minations as specified in EPA’s guidelines.402 The guidelines 
require the use of CALPUFF or another appropriate disper-
sion model to determine the visibility improvement expected 
from the BART control technology being evaluated.403 EPA 
considers CALPUFF to be the best model for predicting vis-
ibility impacts from single sources.404 EPA assumed States 
would adopt trading programs, or other substantially similar 
programs as alternatives to source-by-source BART.405

The 2006 Haze Rule generally requires states to under-
take source specific BART analyses for each source subject 
to BART in order to estimate the emissions reductions 
achievable under the source-by-source BART requirements. 
This BART benchmark enables a State to design an alterna-
tive “better than BART” program and may be based on a 
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simplified BART analysis if trading programs are used and 
are able to meet CAA requirements other than BART.406 If 
a trading program or other alternative measures are used, 
EPA will allow this to be used as a substitute for BART 
for some source categories, while still requiring source-by-
source BART analysis for BART-eligible sources in any 
source categories not covered by the alternative program.407 
Any BART-eligible sources not included in an alternative 
program would remain subject to the general requirements 
governing BART sources.408

The alternative program of 40 C.F.R. § 51.309 will 
have limited applicability in the future. Its provisions 
only apply to 16 Class I areas covered by the GCVTC 
report, but only three states rely on this provision and 
only for their SIPs covering the first regional implementa-
tion period through 2018.409

§ 3(b)(1). WildEarth Guardians v. EPA

On October 21, 2014, the Tenth Circuit decided WildEarth 
Guardians v. EPA, a case involving environmental organiza-
tions petition for review of EPA’s approval of a regional cap-
and-trade program to regulate SO2 emissions from sources 
in the Colorado Plateau.410 Three states (New Mexico, Utah, 
and Wyoming), one city (City of Albuquerque), and one 
county (Bernalillo County) adopted a regional cap-and-trade 
program to reduce SO2 emissions. Sources of these emissions 
were allowed a limited number of tons of SO2 that could 
be emitted. With these allocations, polluters had a choice.411 
They could use the allocations or cut emissions and trade 
the unused portions of their allocation. This program was 
available because states affecting visibility over the Colorado 
Plateau are allowed to use an alternative program in lieu of 
BART if EPA approved it as being better than BART for 
improving air visibility.

EPA approved the program because it covered pollut-
ers that would not have been subject to BART, and it cov-
ered new sources not subject to BART. Furthermore, it 
encouraged polluters to expedite equipment upgrades and 
to operate below full capacity.412 The five environmental 
petitioners argued that EPA should not have approved the 
trading program. The Tenth Circuit using an arbitrary and 
capricious test had to determine whether to support EPA’s 
approval and determine whether the trading program was 
better than BART. The court concluded that EPA’s decision 
was neither arbitrary nor capricious and denied the peti-
tions for review.413

EPA had previously established the GCVTC, which 
recommended a regional cap-and-trade program for SO2 
to become effective when participating states exceed an 
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emissions target.414 When WRAP replaced the GCVTC it 
continued to recommend a cap-and-trade program for SO2 
that would act as a “backstop” if emissions exceeded mile-
stone targets.415 In 1999, EPA adopted the Transport Com-
mission’s recommendations in its Regional Haze Rule that 
allows a cap-and-trade program if participants expected 
better results than they would have had under BART regu-
lations.416 This involved adopting measures to reduce SO2 
through milestones providing “steady and continuing emis-
sions reductions through 2018” after which they remain 
constant until a revised Haze SIP is approved.417 The mile-
stones must provide for a SO2 reduction of 50 to 70% from 
1990 emissions by 2040.418 For sources that exceed their 
allowances, there is a financial penalty and a loss of allo-
cated emissions. For sources that reduce emissions ahead of 
schedule, the program provides for additional allowances.419 
If the state has sources not covered by the cap-and-trade 
program, they are subject to the long-term program under 
40 C.F.R. § 51.309.420

The western participants in the “309 program” submitted 
revisions to EPA, but before the Agency could act, the D.C. 
Circuit invalidated part of the haze rule methodology.421 The 
D.C. Circuit held that an alternative program could satisfy 
the reasonable progress goals.422 Subsequently, in 2006, EPA 
revised the Regional Haze Rule’s, which forced the partici-
pating states to resubmit haze plans.423 New Mexico, Utah, 
Wyoming, the City of Albuquerque, and Bernalillo County 
resubmitted plans, but Arizona and Oregon then dropped 
out of the 309 program.424 The 309 program submissions 
were projected to outperform BART by: encouraging early 
cuts in emissions; by covering sixty-three more emission 
sources; capping growth in new sources; addressing mobile 
sources, fire, and clean air corridors that are not covered 
by BART; and establishing an absolute limit on allowable 
emissions.425 In late 2012, EPA approved the 309 program 
plans, which led to this lawsuit to determine whether EPA 
acted in a manner that was “arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law.”426 
The environmental petitioners argued that the approved 309 
programs did not achieve greater reasonable progress than 
the implementation of BART. They claimed the programs 
would not achieve reasonable progress because only three 
of the nine eligible states participated, and New Mexico’s 
program was deficient because of the failure to analyze 
emissions from the Escalante coal plant. The court rejected 
these arguments.427
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To determine whether an alternative program is better 
than BART, the regulations require a comparison of an estab-
lished BART benchmark that provided predictable emission 
reductions from BART with a prediction of the emission 
reductions from an alternative program.428 The states used 
the presumptive benchmark in the regulations as the basis 
for the BART-based emissions estimate, but the petitioners 
wanted source-specific data. However, the court recognized 
an exception that exists when the alternative program is 
designed to achieve a requirement other than BART, such 
as the reasonable progress goals. In this situation, a state can 
determine the BART benchmark “based on both source-spe-
cific and category-wide information, as appropriate.”429 The 
states assumed that all utilities subject to BART operated at 
the presumptive rate for SO2 established in 40 C.F.R. Part 
51, Appendix Y, except for two power plants in Utah where 
a lower emission rate was used.430 The court held that the 
petitioners could not object to this approach because their 
remedy would have been to file for a petition for review of 
the Regional Haze Rule within sixty days of publication.431 
EPA’s “regulations expressly allowed participants to use the 
presumptive benchmark to predict emissions instead of 
assessing how much pollution would be emitted from each 
source under a BART regime.”432 Some of the other objec-
tions raised by petitioners were rejected based on timeliness. 
In the end, the court held that EPA did not act arbitrarily or 
capriciously when it approved the participants’ implementa-
tion plans.433

§ 3(b)(2). National Parks Conservation Association v. 
McCarthy

The Eighth Circuit on March 14, 2016, decided National 
Parks and Conservation Ass’n v. McCarthy.434 The case 
involved Minnesota’s use of the Transport Rule rather than 
BART to determine the technology required to control emis-
sions from EGUs. The Transport Rule aspects of the case 
were discussed previously at § 2(B). However, the case is one 
of the few U.S. Court of Appeals decisions to deal with alter-
natives to BART.

Minnesota has two Class I federal areas: the Boundary 
Waters Canoe Area Wilderness and Voyageurs National 
Park. It has five EGUs subject to BART. For these EGUs, 
Minnesota adopted the Transport Rule as an alternative 
to source-specific BART, which was approved by EPA.435 
Conservation organizations then challenged EPA’s approval 
claiming the Transport Rule allowances in the Plan are not 
better than BART.436 The court held that because EPA acted 
rationally and within its sphere of expertise, the conservation 
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organizations’ petition for review of the Minnesota Haze 
Plan’s reasonable-progress goals was denied.437

§ 3(c). The 2017 Revisions to the Haze Rule

On January 10, 2017, EPA finalized revisions to the Haze 
Rule.438 The revisions clarify the relationship between the 
states’ long-term obligations and the reasonable progress 
goals found in their SIPs. The Haze Rule modifications 
change the requirements that states and some tribes need to 
meet for the second and subsequent implementation periods. 
The final rule supports continued environmental progress 
by retaining much of the 1999 Regional Haze Rule.439 It 
clarifies the relationship between reasonable progress goals in 
state plans and the long-term strategy obligations of all states 
to meet the national goal.440 The four statutory factors (costs 
of compliance, time necessary for compliance, energy and 
non-air quality environmental impacts, and remaining use-
ful life)441 must be evaluated in each implementation period 
to determine the rate of progress toward natural visibility 
conditions.442 The States must determine whether additional 
progress would be reasonable based on applying the four fac-
tors.443 Even if the rate of progress in some Class I areas meet 
or exceed the uniform rate of progress needed to achieve 
natural visibility conditions by 2064, the states must con-
duct the required analysis and determine whether additional 
progress would be reasonable based on the four factors.444

These clarifications reflect long-standing interpretation of 
the Regional Haze Rule by EPA.445 The revisions related to 
how days are selected for visibility progress tracking will pro-
vide more meaningful information on how emission reduc-
tion measures contribute to reasonable progress in reducing 
visibility impairment.446 FLMs consultation requirements 
aim to ensure FLMs can more meaningfully contribute to 
the state’s deliberations.447

The July 31, 2018 deadline for states to submit SIP revisions 
for the second implementation period was extended to July 
31, 2021.448 The 2028 date for the end of the second imple-
mentation period remains unchanged. No other changes 
were made concerning the due dates for future periodic 
comprehensive SIP revisions.449 EPA finalized its proposal to 
replace its process for assessment of reasonably attributable 
visibility impairment with an as-needed approach.450 The as-
needed approach only applies to the determination of reason-
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ably attributable visibility impairment. If a source or a small 
number of sources in a state without any Class I area causes 
reasonably attributable visibility impairment at a Class I area 
in another state, the state is subject to the Haze Rule.451

Alaska, the Utility Air Regulatory Group and several elec-
tric utilities have filed petitions with EPA to reconsider the 
Haze Rule.452 The rule is also being challenged as part of the 
consolidated litigation in the D.C. Circuit in State of Texas v. 
EPA. Numerous states, industries, and environmental orga-
nizations are litigating, and several environmental organiza-
tions have intervened to support EPA.453 Industry and some 
states are expected to sue to prevent EPA from requiring states 
to develop a long-term haze control program before develop-
ing reasonable progress objectives. Environmentalists object 
to EPA’s method of calculating baseline visibility conditions 
and they object to defining wildfires as natural events, even if 
they are caused by deliberate or accidental human action.454 
This litigation will complicate the efforts to develop SIP revi-
sions for the second ten-year implementation period that 
begins in 2018 where the focus will be on long-term strategy 
and reasonable progress goals, rather than the BART require-
ments that were the focus of the SIP revisions during the 
first phase of the program, which ran from 2008–2018.455 In 
January 2018, the Trump Administration’s EPA announced 
it would revisit aspects of the 2017 regulation, including its 
Reasonably Attributable Visibility Impairment provision.456

§ 4. Visibility in Grand Canyon National Park

The 1990 CAA Amendments added CAA Section 169B that 
required studies and provides the authority to establish vis-
ibility transport regions and visibility transport commissions 
to deal with interstate transport of pollutants that contrib-
ute to visibility impairment.457 Section 169B(f) required that 
the GCVTC be established.458 The views that make Grand 
Canyon National Park one of the world’s most spectacular 
sights are impaired by air pollution, primarily due to fine sus-
pended sulfate (“SO4”) particles whose primary source is SO2 
emissions from anthropogenic sources. The haze is especially 
serious in the winter. One of the important strategies of the 
new regional haze program is to establish regional milestones 
for SO2 reduction.459
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On November 13, 1991, EPA established the GCVTC 
under the authority granted by CAA Section 169B(f).460 
The Commission was to focus on the Class I areas on the 
Colorado Plateau near the Grand Canyon in the “Golden 
Circle” that includes most of the national parks and wilder-
ness areas in the region.461 The voting members were Ari-
zona, California, Colorado, Nevada, New Mexico, Oregon, 
Utah, Wyoming, the Acoma Pueblo, the Hopi Tribe, the 
Hualapai Tribe, the Navajo Nation, and the Columbia 
River Intertribal Fish Commission. There were six non-vot-
ing members, including EPA.462

During the 1980s, EPA began to study the visibility 
impairment of the Grand Canyon. In 1987, the National 
Park Service carried out the Winter Haze Intensive Tracer 
Experiment. This data led to the conclusion that the Navajo 
Generating Station (“NGS”) was responsible for approxi-
mately 70% of the sulfate particulates and 40% of the light-
extinguishing aerosols during the winter.463 The NGS is a 
2250 megawatt coal-fired electric power plant located on 
the Navajo Nation near Page, Arizona.464 It is 15.5 miles 
from the park border and about fifty-eight miles from 
Grand Canyon Village.465 It is the largest coal-fired plant in 
the western United States, and emits large quantities of sev-
eral pollutants that affect visibility at Class I national parks 
and wilderness areas, including the Grand Canyon National 
Park. The NGS is owned by four utilities (the Salt River 
Project, Arizona Public Service Co., NV Energy, and Tuc-
son Electric Power) and the Department of Interior (through 
the U.S. Bureau of Reclamation),466 which powers a water 
distribution system that meets over 20% of Arizona’s water 
demands.467 The utilities operate the NGS under a lease that 
bars the Navajo Nation from controlling or regulating the 
operation of the facility.468

EPA proposed a 70% reduction in SO2 emissions from 
the NGS, calculated on a thirty-day average basis.469 EPA’s 
air office staff claimed 90% control, based on a thirty-day 
rolling average basis, was cost effective; EPA wanted to avoid 
visibility rulemaking and the inevitable fight with the Office 

460. Grand Canyon Visibility Transport Commission; Meeting, 56 Fed. Reg. 
57,522, 57,523 (Nov. 12, 1991).

461. Regional Haze Regulations, 64 Fed. Reg. 35,714, 35,749 (July 1,1999) (to be 
codified at 40 C.F.R. pt. 51).

462. See EPA’s Fact Sheet: Proposed Regional Haze Regulations for Protection of 
Visibility in National Parks and Wilderness Areas (July 18, 1997); see also 
Vickie Patton & Bruce Polkowsky, EPA’s Regional Haze Proposed: Protecting 
Visibility in National Parks and Wilderness Areas, 11 Tulane Envtl. L.J. 299, 
311 (1998).

463. U.S. Nat’l Research Council, Haze in the Grand Canyon: An Evalua-
tion of the Winter Haze Intensive Tracer Experiment 1 (1990).

464. Navajo Generating Station, SRP, https://www.srpnet.com/about/stations/ngs/
default.aspx [https://perma.cc/K78Z-D5PG] (last visited Oct. 3, 2018).

465. Haze in the Grand Canyon, supra note 463.
466. Approval of Air Quality Implementation Plans; Navajo Nation; Regional Haze 

Requirements for Navajo Generating Station, 79 Fed. Reg. 46,514 (Aug. 8, 
2014) (to be codified at 40 C.F.R. pt. 49).

467. Approval of Air Quality Implementation Plans; Navajo Nation; Regional Haze 
Requirements for Navajo Generating Station, 78 Fed. Reg. 8,274, 8,275, 
8,283 (proposed Feb. 5, 2013) (to be codified at 40 C.F.R. pt. 49). 

468. See Salt River Project Agr. Imp. and Power Dist. v. Lee, 672 F.3d 1176, 1178 
(9th Cir. 2012).

469. Approval and Promulgation of Implementation Plans: Revision of the Visibil-
ity FIP for Arizona, 56 Fed. Reg. 5173 (proposed Feb. 8, 1991) (to be codified 
at 40 C.F.R. pt. 52).
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of Management and Budget and Vice President Quayle’s 
Council on Competitiveness that championed industry’s 
position.470 Environmentalists, led by the Environmen-
tal Defense Fund, pressured EPA to control the NGS.471 
In August 1991, EPA announced an agreement to reduce 
SO2 emissions from the facility by 1993 and to achieve a 
90% reduction by 1999 based on an annual average basis.472 
Because the NGS is located on the Navajo Nation, it is sub-
ject to the jurisdiction of EPA and the Navajo Nation.473 A 
FIP for Arizona was imposed, which required BART to be 
installed on the NGS.474

The Grand Canyon visibility rulemaking is an example 
of negotiated rulemaking being used successfully in an envi-
ronmental controversy. To meet a thirty-day average achiev-
ing a 70% reduction would have required the installation of 
back-up scrubbers at high cost. However, it was determined 
that 90% control on an annual basis could be achieved at 
a much lower cost. EPA would not allow annual averaging 
for health protection regulations, but was willing to accept 
this compromise in a regulation designed to protect aesthetic 
values.475 The key to this settlement was the active participa-
tion of the concerned parties and their ability to convince 
industry and EPA to accept the use of an annual average.476

Subsequent challenges to the control of emissions from 
the NGS were litigated. In 1993, the Ninth Circuit decided 
Central Arizona Water Conservation District v. EPA.477 Peti-
tioners argued that in promulgating the visibility rule,478 
EPA acted in excess of its statutory jurisdiction. The court 
concluded the Final Rule was legitimately promulgated and 
directed at “reasonably attributable” visibility impairment.479 
Petitioners relied on Vermont v. Thomas, where the court 
held that EPA did not have the authority to regulate regional 
haze.480 In Thomas, the state of Vermont submitted to EPA a 
SIP which “proposed a federally enforceable ‘long-term strat-
egy’ to combat the effects of regional haze” at the Lye Brook 
National Wilderness Area. The court held that without EPA 
rulemaking addressing regional haze, the state’s regional 
haze measures were “outside the scope” of EPA’s statutory 
and regulatory authority.481 Thomas involved a direct and 
explicit attempt to regulate “regional haze.”

470. Grand Canyon—Industry, Environmentalists Strike Deal Over Plant Emissions, 
VIII Envtl. Pol’y Alert (Inside EPA) 17:7 (Aug. 21, 1991).

471. Id.
472. Cent. Ariz. Water Conservation Dist. v. EPA, 990 F.2d 1531 (9th Cir. 1993), 

cert. denied, 510 U.S. 828 (1993); see also Robert L. Glicksman, Pollution on 
the Federal Lands I: Air Pollution Law, 12 UCLA J. Envtl. L. & Pol’y 1, 49 
(1993).

473. See generally Arnold W. Reitze, Jr., The Control of Air Pollution on Indian Reser-
vations, 46 Envtl. L. 893 (2016).

474. Approval and Promulgation of Implementation Plans: Revision of the Visibil-
ity FIP for Arizona, 56 Fed. Reg. 50,172 (Oct. 3, 1991) (to be codified at 40 
C.F.R. pt. 52).

475. D. Michael Rappoport & John F. Cooney, Visibility at the Grand Canyon: 
Regulatory Negotiations Under the Clean Air Act, 24 Ariz. St. L.J. 627 (1992).

476. Id.
477. Cent. Ariz. Water Conservation Dist., 990 F.2d at 1531.
478. See 40 C.F.R. pt. 51, subpt. P.
479. Cent. Ariz. Water Conservation Dist., 990 F.2d at 1531.
480. Vermont v. Thomas, 850 F.2d 99 (2d Cir. 1988).
481. Id.

EPA acknowledged that the NGS was not the only source 
of visibility impairment at the Grand Canyon but argued it 
had the statutory authority to address that portion of the vis-
ibility impairment problem “reasonably attributable” to the 
Navajo plant, even if the Final Rule addressed only a small 
fraction of the visibility impairment at the Grand Canyon. 
Congress mandated an extremely low threshold in Section 
169A(b)(2)(A), requiring the installment of stringent emis-
sion controls when an individual source emits any air pollut-
ant that “may reasonably be anticipated to cause or contribute 
to any impairment of visibility” in a Class I area.482 Therefore, 
when EPA promulgates a FIP, it is given substantial discre-
tion to determine whether visibility impairment is “reason-
ably attributable” to a given source. The court concluded 
that the technical scientific record more than adequately 
supported EPA’s conclusion that visibility impairment in the 
Grand Canyon was “reasonably attributable” to the NGS.483

Generally, the CAA and its regulations require the appli-
cation of BART once it has been determined that visibility 
impairment is “reasonably attributable” to an existing source. 
On February 5, 2013, EPA issued a proposed rule that BART 
for the NGS would include retrofitting all three NGS units 
with SCR by 2018. EPA also included two alternatives in 
its proposal.484 First, EPA chose not to adopt the emission 
control limits indicated by the NGS BART analysis. Instead 
it adopted an emission limitations standard that would pro-
duce greater visibility improvement at a lower cost. Second, 
EPA proposed an amended lease of the land from the Navajo 
Nation to the owner-operators of the NGS.485 The Ninth Cir-
cuit in Central Arizona Water Conservation District applied 
the U.S. Supreme Court’s deferential Chevron standard and 
held that the Agency’s reliance on the “reasonable progress” 
provisions is a “permissible construction of the statute,” since 
“reasonable progress” is the overarching requirement that 
implementation plan revisions under section 169A must 
address.486 The case involved a proposed amended lease of 
the land from the Navajo Nation to the owner-operators of 
the NGS.487

EPA’s original focus on the NGS was regarded as unlikely 
to protect the Grand Canyon National Park from visibility 
impairment. Many sources account for a significant frac-
tion of the Grand Canyon’s haze, and many of these sources 
are either grandfathered or are minor sources that are not 
required to comply with the visibility program. This led to 
the regional haze program. Nevertheless, the amount of 
emissions generated by the NGS has continued to keep this 
facility the focus of government and environmentalists’ pol-
lution control efforts. Complicating the efforts to control 
emissions from the NGS is the dependence of the Navajo 
Nation and the Hopi Tribe on the $35 million per year paid 

482. 42 U.S.C. § 7491(b)(2)(A) (2012).
483. Cent. Ariz. Water Conservation Dist., 990 F.2d at 1541.
484. Summary of Navajo Generating Station Agreement, Envtl. Defense Fund, 

https://www.edf.org/sites/default/files/Fact%20Sheet%20July%2025%20
-%202013.pdf (last visited July 26, 2018).

485. Yazzie v. EPA, 851 F.3d 960, 965 (9th Cir. 2017).
486. Cent. Ariz. Water Conservation Dist., 990 F.2d at 1543.
487. Yazzie, 851 F.3d at 965.
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to the Nation, which is 30% of the Nation’s yearly revenue 
and the $13 million per year paid to the Hopi Tribe, which is 
85% of their yearly revenue.488

§ 4(a). Yazzie v. EPA

On March 20, 2017, the Ninth Circuit issued two concurrent 
opinions that involved the Navajo Nation FIP, which called 
for reductions in emissions from the NGS.489 In Yazzie v. 
EPA, the court ruled that because of the discretion that EPA 
enjoys, it could not conclude that the Agency acted arbitrarily 
and capriciously and thus the court denied the petitions.490 
Petitioners Yazzie, several tribal conservation organiza-
tions, and non-profit environmental organizations sought 
a review of EPA’s FIP for the NGS.491 The CAA authorizes 
EPA to treat Indian tribes as States if the tribe meets speci-
fied requirements.492 The requirements are found in EPA’s 
Tribal Authority Rule (“TAR”).493 The petitioners claimed 
that EPA could not issue the FIP under TAR because the 
Navajo Nation had agreed by contract not to regulate the 
NGS and, therefore, it could not issue a tribal implementa-
tion plan (“TIP”).494 However, the court held that 40 C.F.R. 
§ 49.11(a) is not limited to “eligible” tribes that can be treated 
as a state. Rather, it applies so long as “a tribe” does not sub-
mit an approved TIP.495 Therefore, TAR authorizes EPA to 
promulgate a FIP.496 The Navajo Nation did not issue a TIP 
for the NGS, so in February 2013, EPA issued a proposed 
FIP as authorized by TAR.497

The FIP proposed a BART determination and a BART 
alternative. The BART determination called for a reduction 
in NOx emissions of nearly 80% within five years after the 
effective date of a final FIP, based on the use of SCR and 
LNB with SOFA technologies. Under the BART Alterna-
tive the FIP extended the time for achieving NOx emission 
reductions to 2023.498 In October 2013, EPA issued a sup-
plemental proposal calling for the NGS to end conventional 
coal-fired power generation by the end of 2044. The revised 
plan also imposed a “lifetime cap” on NOx emissions from 
2009 to 2044.499 In August 2014, EPA issued a final rule that 
essentially adopted the supplemental proposal.500

488. Ian Frisch, The End of Coal Will Haunt Navajo Power Station, Bloomberg (Oct. 
13, 2017, 5:00 AM), https://www.bloomberg.com/news/features/2017-10-13/
the-end-of-coal-will-haunt-the-navajo.

489. Yazzie, 851 F.3d at 960; Hopi Tribe v. EPA, 851 F.3d 957 (9th Cir. 2017).
490. See Yazzie, 851 F.3d at 975; see also Ariz. Pub. Serv. Co. v. EPA, 562 F.3d 1116 

(10th Cir. 2009).
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493. Indian Tribes: Air Quality Planning and Management, 63 Fed. Reg. 7,254 
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498. Hopi Tribe v. EPA, 851 F.3d 957, 967 (9th Cir. 2017).
499. Approval of Air Quality Implementation Plans; Navajo Nation; Regional Haze 

Requirements for Navajo Generating Station; Supplemental Proposal, 78 Fed. 
Reg. 62,509 (proposed Oct. 22, 2013) (to be codified at 40 C.F.R. pt. 49).

500. Approval of Air Quality Implementation Plans; Navajo Nation; Regional Haze 
Requirements for Navajo Generating Station, 79 Fed. Reg. 46,514 (Aug. 8, 
2014) (to be codified at 40 C.F.R. pt. 49).

The petitioners claimed EPA failed to comply with the 
statutory requirement requiring the Agency to implement 
BART within five years of the promulgation of a FIP.501 How-
ever, the court held the five-year deadline applied to BART, 
but did not apply to a BART Alternative.502 Petitioners chal-
lenged EPA’s determination that the FIP was “better than 
BART,” because it “will achieve greater reasonable progress 
than would have resulted from the installation and operation 
of BART.”503 The Regional Haze Regulations provided three 
methods to show that an alternative will result in greater 
reasonable progress: “(1) “[i]f the distribution of emissions 
was not substantially different than under BART, and the 
alternative measure results in greater emission reductions”504; 
(2) if the distribution of emissions is significantly different, 
“dispersion modeling” must be conducted, which focuses on 
visibility rather than emissions505; or (3) “otherwise based 
on the clear weight of the evidence.”506 EPA utilized the first 
method, therefore, it was only required to show that (1) the 
“distribution of emissions” is not substantially different 
under BART; and (2) the alternative “results in greater emis-
sion reductions.”507 EPA has consistently interpreted distribu-
tion to refer only to geographic distribution, and the court 
deferred to the Agency’s interpretation.508

Petitioners also argued “the FIP’s BART Alternative does 
not actually result in greater emission reductions than BART 
and therefore does not meet the second prong of the first 
method for demonstrating greater reasonable progress.”509 
The BART Alternative incorporated an emission credit for 
the NGS’s voluntary installation of LNB with OFA technol-
ogy, and without this credit, the BART alternative would 
not achieve greater NOx reductions than BART.510 EPA only 
used the emission credit for evaluating alternatives to BART, 
and the TAR grants EPA wide latitude to determine FIP 
provisions. The court held it was reasonable for EPA to give 
the NGS an emission credit when evaluating whether the 
BART Alternative results in greater emission reductions, and 
it deferred to EPA’s determination.511

Petitioners’ final claim was that EPA failed to conduct 
a BART analysis or include any BART emission limits for 
PM for the NGS because they were already well controlled, 
which the court opined was a reasonable exercise of the dis-
cretion that EPA has under the TAR. The court concluded 
that based on the discretion that EPA may exercise, it could 
not find that EPA acted arbitrarily and capricious and it 
denied the petitions.

501. 42 U.S.C. § 7491(b)(2)(A), (g)(4) (2012).
502. Hopi Tribe, 851 F.3d at 969.
503. 40 C.F.R. § 51.308(e)(2)(i) (2017).
504. Id. § 51.308(e)(3).
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507. Hopi Tribe, 851 F.3d at 972–73.
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511. Id. at 974–75.
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§ 4(b). Hopi Tribe v. EPA

The Hopi Tribe also petitioned for review of EPA’s FIP.512 
The NGS is operated by a consortium of utilities led by the 
Salt River Project on land leased from the Navajo Nation, 
which expires in 2019. The coal used by the NGS is mined 
from Hopi tribal lands for which the Tribe which receives 
royalties.513 The 44,000 acre open pit Peabody Kayenta 
Mine is about 100 miles from the NGS and straddles the 
Navajo Nation and the Hopi Reservations.514 The Hopi Tribe 
claimed it was not adequately consulted about its interests 
before the plan was promulgated and objected to a proposed 
closure of the NGS. The court denied the Hopi Tribe’s peti-
tion based on its determination that the facts demonstrated 
that EPA acted appropriately.515

EPA issued the final rule for the NGS in August 2014 
after a process that took over five years, beginning with an 
Advance Notice of Proposed Rulemaking (“ANPRM”) in 
2009.516 The Hopi Tribe was notified and participated in the 
process of developing a proposed rule that was promulgated 
on February 5, 2013.517 Subsequently, EPA issued a Supple-
mental Proposed Rule and Notice of Public Hearings.518 The 
proposed Rule set an emissions cap for the future operation 
of the NGS and required it be shut down in 2044 or when 
the cap was reached, whichever occurred first. The final rule, 
issued in 2014, was materially the same as the Supplemen-
tal Proposed Rule.519 The Hopi Tribe’s interests are adverse 
to the goals of the CAA because the NGS is responsible 
for about 3,000 Navajo Nation and Hopi Reservation jobs, 
with more than a third of the jobs being full-time.520 The 
Kayenta Mine employs about 325 tribal members, and the 
$12.5 million paid to Tribe is an important portion of the 
tribes’ revenues.521

The principal issue before the Ninth Circuit was EPA 
failed to consult with the Tribe. However, EPA did consult 
with the Hopi Tribe throughout the rulemaking process. The 
Hopi Tribe also claimed that EPA failed to analyze each of 
the five BART factors. However, BART Alternatives are gov-
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erned separately by a regulation that requires them to achieve 
“greater reasonable progress” than BART.522 These regu-
lations do not require that the BART factors be evaluated 
when analyzing a BART Alternative. Because the proposal 
was an alternative to BART, there was no error by EPA in not 
analyzing the BART factors under the BART Alternative. 
Therefore, the Hopi Tribe’s Petition for Review was denied.523

§ 4(c). Developments Since 2017

The Salt River Project owns 42.9% of the NGS, which 
includes the 21.2% it recently purchased from the Los Ange-
les Department of Water and Power. It operates the plant 
for the other owners that include the U.S. Bureau of Recla-
mation (24.3%), Arizona Public Service Co. (14%), Tucson 
Electric Power Co. (11.3%), and NV Energy (7.5%). In 2014, 
EPA reached an agreement with NGS to reduce NOx emis-
sions by 80% over sixteen years and shut down the plant in 
2044. But in February 2017, the owners announced the plant 
would close when their lease with the Navajo Nation expires 
at the end of 2019 because low prices for natural gas have 
made this coal-fired plant noncompetitive.524 However, the 
Bureau of Reclamation seeks to keep the NGS operating. To 
operate until the end of the lease the owners need to contract 
with the Navajo Nation to allow decommissioning to take 
place after the lease ends.525 On June 26, 2017, the Navajo 
Nation Council agreed to allow operations until the end of 
2019. The agreement still requires the Bureau of Reclama-
tion to complete an environmental assessment and sign the 
agreement. The former owner, Los Angeles Department of 
Water & Power, must also agree because it is responsible for 
part of the costs of retiring the facility.526 During the fall of 
2017, the owners of the NGS continued to search for a buyer 
for the plant.527

The Kayenta coal mine will probably shut down at the 
end of 2019 because it only serves the NGS, and there is no 
rail link that would deliver the coal to other buyers.528 The 
Navajo Nation is considering building a coal-to-gas generat-
ing station to use the coal, but the economics of that project 
make it unlikely it will be constructed.529 The Navajo Nation 
has begun producing electricity from its Kayenta Solar Facil-
ity, which could be the direction the Nation goes.530

In the first half of 2018 the uncertainty concerning the 
fate of the NGS and the Kayenta coal mine was not resolved. 
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Reports of potential buyers for the NGS continued to circu-
late, but nothing concrete developed.531 In April 2018, Repre-
sentative Paul Gosar (R-Arizona), the Chairman of the House 
Energy and Mineral Resources Subcommittee, claimed that 
the Central Arizona Project (“CAP”) was legally required to 
buy its power from the NGS. CAP denied this. Neither the 
NGS or the Kayenta mine is in Rep. Gosar’s district, but Pea-
body coal contributed to his re-election campaign.532

On May 1, 2018, Peabody Energy Corp, the Hopi Tribe, 
and the United Mine Workers sued CAP in the U.S. Dis-
trict Court for the District of Arizona. Their claim is that 
the 1968 Colorado River Basin Project Act and the Hoover 
Power Plant Act requires CAP to buy the electricity. The 
CAP denies they are so bound and resists paying the much 
higher rates for power required by the NGS.533 In June the 
Trump Administration was attempting to come to the aid 
of the NGS and Peabody Coal.534 With no firm buyer in 
sight,535 the CAP board voted on June 7, 2018, not to renew 
its contract with the NGS.536 During 2018, the potential 
investors lost interest in purchasing the NGS, and in March 
2019, the only remaining potential buyer, the Navajo Tra-
ditional Energy Company, dropped its bid to purchase the 
NGS and the Kayenta mine.537

§ 5. Utah’s Haze SIP

Utah’s Regional Haze SIP began with the GCVTC’s work in 
1991.538 In September 2000, the WRAP submitted an Annex 
to the GCVTC recommendations that included regional 
milestone requirements and a trading program applicable to 
stationary sources with SO2 emissions whenever milestones 
are not achieved. EPA approved the Annex on June 5, 2003 
and incorporated the stationary source provisions into the 
Regional Haze Rule.539 In December 2003, based on the 
GCVTC recommendations and the WRAP Annex, Utah’s 
Air Quality Board adopted section XX of its SIP to address 
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regional haze. Section XX focused on controlling SO2 because 
it is considered the pollutant with the greatest impact on vis-
ibility on the Colorado Plateau. It reacts to form ammonium 
sulfate ((NH4)2SO4), which affects visibility throughout the 
year. NOx reacts to form ammonium nitrate ((NH4)NO3), 
which is primarily a winter problem for which the chemistry 
is not well understood.540

There has been a large increase in NOx in the Uinta Basin 
due to oil and gas operations, but the Basin is north of the 
Class I areas and has little impact on them.541 The 2003 Haze 
SIP included SO2 emission milestones and a backup emis-
sions trading program.542 After EPA approved the Annex, it 
was challenged, and on February 18, 2005, the D.C. Circuit 
vacated EPA’s 2003 rules in Center for Energy and Economic 
Development (CEED) v. EPA.543 The court held that the 
Annex was based on a methodology for determining BART 
that was inconsistent with the CAA and had been rejected 
in 2002 in the American Corn Growers Ass. v. EPA.544 Sub-
sequently, EPA revised the Regional Haze Rule on October 
13, 2006 to provide directions concerning the methodology 
that would allow states to develop an alternative to BART.545

The State also developed The Utah Smoke Management 
Plan on July 20, 1999 that was revised on January 16, 2006 
and on January 24, 2014 to regulate prescribed fire, wildfire, 
and wildland fire on federal, state, and private wildlands in 
Utah. It was codified in Utah’s Air Quality Rule R307-204 
and in section XX.G.3 of Utah’s Regional Haze SIP.546 EPA 
approved the Plan on January 18, 2013.

In Utah, between 2002 and 2008, anthropogenic SO2 
emissions decreased by 39%. Natural fire was the major 
natural source of SO2 emissions, and fire emissions decreased 
by 96%.547 Anthropogenic NOx emissions decreased 11%; 
ammonia emissions increased 40%; VOCs increased 37%; 
fine soil emissions increased by more than 100%; primary 
organic aerosol emissions increased 98%; elemental carbon 
emissions increased 16%; and course mass emissions increased 
more than 100%.548 Particulate organic mass emissions are 
important, but most are released from wildfires, which are 
highly variable from year to year.549 Not all increases impact 
Class I areas. During these years, Utah showed improvement 
on the most impaired days and no degradation on the least 
impaired days.550

On September 3, 2008, Utah’s Air Quality Board 
adopted revisions to the stationary source provisions in its 

540. Utah Division of Air Quality, Staff Review 2008 PM BART Determination and 
Recommended Alternative to BART for NOx 16 (Feb. 13, 2015).

541. Id. at 18.
542. Id. at 2.
543. Ctr. for Energy & Econ. Dev. v. EPA, 398 F.3d 653 (D.C. Cir 2005).
544. Am. Corn Growers Ass’n v. EPA, 291 F.3d 1 (D.C. Cir. 2002).
545. Regional Haze Regulations; Revisions to Provisions Governing Alternative to 

Source-Specific Best Available Retrofit Technology (BART) Determinations, 
71 Fed. Reg. 60,612, 60,612 (Oct. 13, 2006) (to be codified at 40 C.F.R. pt. 
51).

546. Utah Division of Air Quality, Progress Report for Utah’s State Implementation 
Plan for Regional Haze 8 (May 18, 2015).

547. Id. at 43.
548. Id. at 44–50.
549. Id. at 52.
550. Id. at 55.
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SIP to comply with EPA’s revised haze rule.551 The haze rule 
required an updated SIP in order to comply with the BART 
requirement for NOx and PM and to meet requirements for 
an analysis of the impact of Utah sources on Class 1 areas 
outside of the Colorado Plateau.552 BART was to be imposed 
on Pacific Corp’s units 1 and 2 of the Hunter and units 1 
and 2 of the Huntington coal-fired power plants. These are 
the only BART-eligible sources in Utah. BART included 
installing pulse jet fabric filter baghouses, and improved low 
NOx burners with separated overfire air at the four units. The 
Huntington units had to also install improved SO2 controls. 
These requirements were more stringent than the presump-
tive BART requirements found in EPA’s regulations.553

In 2011, the SO2 milestones were updated because Arizona 
dropped out of the program in order to develop a SIP based 
on 40 C.F.R. § 51.308. The growth estimates for the coal-
fired electric power plants and the estimates of the emission 
reduction attributable to BART were also revised.554 In 2010 
WildEarth Guardians sued EPA to force the Agency to take 
action on Utah’s regional haze submission.555 A proposed 
consent decree was published October 31, 2010.556 By 2011, 
Utah’s emissions were significantly below the 2018 milestone 
found in the 2008 Haze SIP. Therefore, the backstop emis-
sions trading program was not triggered.557 On December 14, 
2012, EPA approved most of Utah’s 2008 Haze SIP but disap-
proved the BART determination for NOx and PM for the two 
PacificCorp plants because the five-factor analysis required by 
the haze rule was considered inadequate.558

 PacifiCorp then 
prepared an updated five-factor analysis that it submitted to 
Utah’s DAQ on August 5, 2014.559 Environmentalists contin-
ued to argue for SCR to be mandated as BART.560

On June 3, 2015, the Utah Air Quality Board adopted 
a revised Regional Haze SIP that provided an alternative 
to BART that included alternative measures requiring low 
NOx burners with overfire air that were more stringent than 
EPA’s presumptive BART.561 In addition, PacifiCorp’s Car-
bon power plant’s units 1 and 2, which were expected to be 
shut down by its management, were now required to close 
by August 15, 2015.562 This was challenged by environmen-
talists who claimed the benefits of closing the Carbon plant 
were overstated because if the plant remained operational it 
would have had to comply by April 16, 2015, with the strin-

551. 2011 Regional Haze SIP, Utah Division of Air Quality, https://deq.utah.
gov/legacy/pollutants/r/regional-haze/state-implementation-plan/index.htm 
[https://perma.cc/PYR8-Q8S8].

552. Id.
553. Utah Division of Air Quality, supra note 546, at 4 (EPA’s presumptive BART 

is found at 40 C.F.R. pt. 51, App. Y).
554. Id. at 4.
555. WildEarth Guardians v. Jackson, No. 10-01218 (D. Colo. 2010).
556. Proposed Consent Decree, Clean Air Act Citizen Suit, 75 Fed. Reg. 67,967 

(Nov. 4, 2010) (notice of proposed consent decree).
557. Utah Division of Air Quality, supra note 546, at 5.
558. Id.
559. Id.
560. Approval, Disapproval and Promulgation of State Implementation Plans; State 

of Utah; Regional Haze Rule Requirements for Mandatory Class I Areas Under 
40 CFR 51.309, 77 Fed. Reg. 74,355, 74,363 (Dec. 14, 2012) (to be codified 
at 40 C.F.R. pt. 52).

561. Utah Division of Air Quality, supra note 546, at 5.
562. Id. at 7.

gent emission limits imposed by the Mercury and Air Tox-
ics Standards for Power Plants.563 Nevertheless, Utah’s DAQ 
believed that the weight of the evidence showed the alter-
native would provide greater visibility improvement than 
BART.564 The benefits of the alternative, according to DAQ, 
compared to the more stringent control of NOx, were partic-
ularly significant for the Arches National Park Class I area.565

Utah’s Regional Haze SIP is incorporated by reference 
and made part of Utah’s Air Quality rules at R307-110, 
R307-110-17, and R307-110-28.566 The 2015 haze rule is dis-
cussed in more detail infra § 5(a). EPA’s ability to approve 
the Alternative to BART SIP was contingent on Utah sub-
mitting an enforceable commitment, which was approved by 
the Air Quality Board on September 15, 2015. The enforce-
able commitment certified that Utah would take credit for 
the SO2 emissions reduction due to the Carbon plant closure, 
but it would not take credit for the reductions in the annual 
Regional Haze SO2 Milestone Report in order to avoid dou-
ble counting of the emissions reduction.567

§ 5(a). EPA’s Response to Utah’s Haze SIP Revisions

EPA partially rejected and partially approved Utah’s haze 
SIP on December 14, 2012. It rejected the BART determi-
nation for PacificCorp’s subsidiary Rocky Mountain Power’s 
Hunter and Huntington power plants.568 On March 31, 
2015, HEAL Utah, the National Parks Conservation Asso-
ciation, and the Sierra Club sued EPA alleging the Agency 
failed to perform a nondiscretionary duty to promulgate a 
FIP by January 14, 2015.569 The Utah Air Quality Board 
then approved the haze SIP revisions on May 21, 2015, and 
on June 3, 2015, they were submitted it to EPA.570 The Air 
Board and the DAQ staff supported the BART Alternative 
because of the high cost and marginal benefits of BART.571 
Environmental organizations disputed this decision, and 
EPA subsequently agreed with the environmentalists.

EPA, on January 14, 2016, promulgated a proposed regu-
lation with two co-proposals that indicated it was consid-
ering a partial approval and partial disapproval of Utah’s 

563. Vicki Stamper, Technical Support Document to Comments of Conservation Or-
ganizations (Aug 5, 2015); H. Andrew Gray, Modeling the Visibility Impacts at 
Class I Areas Due to Emissions From the Hunter, Huntington, and Carbon Power 
Plants (Apr. 30, 2015).

564. Utah Division of Air Quality, supra note 546, at 27–31.
565. Id. at 19–23.
566. Utah State Implementation Plan, Section IX, Part H (June 3, 2015).
567. Utah Air Quality Board, Utah State Implementation Plan Final Adoption: Sec-

tion XX. Part N. Enforceable Commitments for the Utah Regional Haze SIP 
(Sept. 23, 2015).

568. Tripp Baltz, Environmental Groups Sue EPA Over Failure to Develop Regional 
Haze Plan for Utah, 46 Env’t Rep. 992 (2015).

569. HEAL Utah v. EPA, D. Colo., No. 15-CV-666 (Mar. 31, 2015).
570. Final Adoption: Amend Utah State Implementation Plan Section XX.D.6. 

Regional Haze Long-Term Strategy for Stationary Sources. Best Available Ret-
rofit Technology (BART) Assessment for NOx and PM; Add New Utah State 
Implementation Plan Subsections IX.H.21 and 22. General Requirements: 
Control Measures for Area and Point Sources, Emission Limits and Operating 
Practices, Regional Haze Requirements and Source Specific Emission Limita-
tions: Regional Haze Requirements, Best Available Retrofit Technology (June 
3, 2015).

571. Bryce Bird, Utah Is Committed to Finding Solutions to Haze, Salt Lake Trib., 
Aug. 30, 2015, at O4.
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submission.572 Utah’s SIP revisions established an Alternative 
to BART to control nitrogen oxides (NOx) at the Hunter 
and Huntington power plants. The revisions also included 
BART determinations for particulate matter with an aerody-
namic diameter of less than 10 micrometers (PM10) at these 
power plants along with provisions for making the NOx and 
PM10 BART emission limits federally enforceable. Air emis-
sions from the EGUs at the two plants affected by this haze 
SIP contribute to visibility impairment at nine Class I areas 
including Grand Canyon, Arches, Black Canyon, Bryce 
Canyon, Canyonlands, Capitol Reef, Mesa Verde and Zion 
National Parks and Flat Tops Wilderness Area.573

The Utah haze revision is controversial. The State of Utah 
and PacifiCorp support the SIP revision that was submitted 
to EPA. The BART Alternative program, based on 40 C.F.R. 
§ 51.308(e), includes requirements to reduce NOx emissions 
by installing upgraded combustion controls between 2006 
and 2014 at the four BART units plus an additional EGU 
at PacifiCorp’s Hunter plant and shutdown of the Carbon 
plant, a non-BART source. To meet its PM BART require-
ments, Utah’s SIP submittal included stringent control tech-
nology at each of the four EGUs that are subject to BART. 
Conservation organizations including HEAL Utah, the 
National Parks Conservation Association, and Sierra Club as 
well as the National Parks Service (“NPS”) want BART NOx 
control to be imposed on the four EGUs.

The controversy over the SIP haze revision involves two 
primary issues. Is BART, rather than the BART Alternative, 
to be required? EPA considers BART to be selective catalytic 
reduction (“SCR”) technology + LNB + SOFA. Although 
Utah did not officially determined the cost of BART, it is 
clear that the BART Alternative would result in significant 
capital cost savings to PacifiCorp and its customers.574 Crit-
ics of EPA claim the BART requirement would cost $700 
million more than Utah’s alternative proposal and would 
result in marginal improvement.575 The haze provision in 
the CAA requires the cost of compliance and the degree of 
improvement in visibility to be considered.576 Utah does not 
believe the benefits of adding SCR to the four EGUs is worth 
the cost. Environmental groups believe it is. Much of this 
controversy involves disagreement among the participants 
concerning modeling inputs and results. The second issue is 
whether the BART Alternative meets the regulatory require-
ment of greater reasonable progress than BART by the clear 
weight of the evidence, which is discussed below.

On July 5, 2016, EPA partially approved and partially disap-
proved Utah’s Regional Haze SIP submitted to EPA on June 4, 

572. Approval, Disapproval and Promulgation of Air Quality Implementation 
Plans; Partial Approval and Partial Disapproval of Air Quality Implementation 
Plans and Federal Implementation Plan; Utah; Revisions to Regional Haze 
State Implementation Plan; Federal Implementation Plan for Regional Haze, 
81 Fed. Reg. 2,004 (proposed Jan. 14, 2016) (to be codified at 40 C.F.R. pt. 
52).

573. Id.
574. Id.
575. William Yeatman, EPA’s Expensive Haze Solution Won’t Produce Detectable Dif-

ference, Salt Lake Trib., June 10, 2016, at A11.
576. 42 U.S.C. § 7491(g)(2) (2012).

2015, pursuant to section 169A of the CAA.577 It also promul-
gated a FIP to address the deficiencies identified in the partial 
disapproval of Utah’s regional haze SIP. EPA did not take any 
final action on a related October 20, 2015 SIP revision. Utah 
retains its authority to submit a revised state plan consistent with 
CAA and Regional Haze Rule requirements. An approvable SIP 
submission will result in the modification or withdrawal of the 
FIP. EPAs final rule became effective on August 4, 2016.578

Utah’s SIP submittal addressed the BART requirements 
for NOX in part through reliance on a BART Alternative 
program, which Utah’s DAQ found produced a significantly 
increased number of days of improved visibility compared to 
using the most stringent NOx controls.579 EPA determined 
Utah’s SIP submittal was not consistent with the applicable 
statutory and regulatory requirements.580 EPA noted that 
several metrics in the State’s analyses did not appear to sup-
port a conclusion that the BART alternative achieves greater 
reasonable progress toward natural visibility conditions in 
Class I areas than BART.581 Utah opted to develop its SIP 
under the clear weight-of-evidence standard, and provided 
its analysis in the “Greater Reasonable Progress than BART” 
section of the SIP submittal.582

EPA stated Utah must consider the “future projected emis-
sions levels under the BART Alternative as compared to under the 
BART benchmark; future projected visibility conditions under 
the two scenarios; the geographic distribution of sources likely to 
reduce or increase emissions under the program as compared to 
BART sources; monitoring data and emissions inventories; and 
sensitivity analyses of any models used.”583 This information is to 
be evaluated by the State, and the State is to identify the relative 
strengths and weaknesses of the metrics used. The State is to 
consider the weights assigned to the individual pieces of infor-
mation and consider the total weight of all the information to 
determine whether the proposed BART Alternative clearly pro-
vides greater reasonable progress than BART at impacted Class 
I areas. EPA relies on the BART Guidelines in actions involving 
a BART Alternative because they provide a reasonable and con-
sistent approach regarding visibility modeling, as well as other 
aspects of a BART Alternative conducted as part of a weight-
of-evidence analysis.584 Nevertheless, the BART Guidelines are 
not mandatory for the evaluation of a BART Alternative, and 
the Guidelines do not directly address this subject. EPA’s rules at 
40 C.F.R. § 51.309 and the preamble have provisions governing 
alternatives to source-specific BART determinations.585

577. Approval, Disapproval and Promulgation of Air Quality Implementation 
Plans; Partial Approval and Partial Disapproval of Air Quality Implementation 
Plans and Federal Implementation Plan; Utah; Revisions to Regional Haze 
State Implementation Plan; Federal Implementation Plan for Regional Haze, 
81 Fed. Reg. 43,894 (July 5, 2016) (to be codified at 40 C.F.R. pt. 52).

578. Id.
579. Utah Division of Air Quality, supra note 546, at 21.
580. Approval, Disapproval and Promulgation of Air Quality Implementation 

Plans; Partial Approval and Partial Disapproval of Air Quality Implementation 
Plans and Federal Implementation Plan; Utah; Revisions to Regional Haze 
State Implementation Plan; Federal Implementation Plan for Regional Haze, 
81 Fed. Reg. 43,894, 43,895 (July 5, 2016) (to be codified at 40 C.F.R. pt. 52).
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583. Id. at 43,897.
584. Id.
585. Id.
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Utah collected and evaluated information based on nine 
metrics and concluded the weight-of-evidence shows that its 
alternative program will provide greater reasonable progress 
than BART. EPA evaluated the information for each of the 
nine metrics in the State’s SIP submittal. It found the state 
included two metrics: (1) energy and non-air quality impacts, 
and (2) cost, that are inconsistent with the greater reasonable 
progress analysis in the Regional Haze Rule because the met-
rics do not evaluate visibility benefits at the nine Class I areas 
impacted by the two Utah power plants. Therefore, EPA did 
not give this information any consideration.586 Utah included 
information on the aggregate annual emissions of all three 
visibility-impairing pollutants, but EPA found this informa-
tion inconclusive because it did not provide information on 
the likely visibility impacts of the State’s BART Alternative 
compared to BART.587

Without explaining the relative importance of each met-
ric, Utah determined that five of the metrics supported 
the BART Alternative but that one, the 98th percentile 
CALPUFF modeling results, did not. EPA assessed the rela-
tive strengths and weakness of each of the metrics to deter-
mine whether it was reasonable for the State to categorize 
the metrics as either supporting or not supporting the BART 
Alternative. EPA weighted some metrics as more meaning-
ful than others and concluded the BART Alternative does 
not achieve greater reasonable progress than BART. 588 For 
example, Utah’s BART Alternative provides greater emission 
reductions for SO2 and PM10, but NOx emissions would be 
greater under the BART Alternative. The Agency decided it 
was not appropriate to combine all three pollutants in the 
annual emissions comparison test to support the BART 
Alternative. Therefore, EPA found this metric was incon-
clusive and did not weigh either in favor of or against the 
BART Alternative.589 Utah’s modeling results compared the 
number of days with significant visibility impairment relative 
to natural visibility under the BART Alternative scenario to 
the number of days of impairment under BART. EPA evalu-
ated the State’s modeling and determined the results did not 
show the BART Alternative was better or alternatively the 
BART Alternative was only marginally better, depending on 
the scenario used.590

Utah determined that the CALPUFF modeling results 
from the 90th percentile deciview impact show that the 
BART Alternative provides greater improvement. EPA noted 
that the 90th percentile metric excludes more than a month’s 
worth of visibility data, which significantly dilutes the over-
all visibility results achieved from potential control options, 
and is therefore less relevant than the 98th percentile. Fur-
thermore, while the 98th percentile day reflects visibility 
benefits on the days on which the sources have the largest 

586. Approval, Disapproval and Promulgation of Air Quality Implementation 
Plans; Partial Approval and Partial Disapproval of Air Quality Implementation 
Plans and Federal Implementation Plan; Utah; Revisions to Regional Haze 
State Implementation Plan; Federal Implementation Plan for Regional Haze, 
81 Fed. Reg. 43,894, 43,897 (July 5, 2016) (to be codified at 40 C.F.R. pt. 52). 
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impacts, the State did not indicate that the 90th percentile 
day has any particular significance other than to provide 
an additional metric to consider. Therefore, EPA found this 
metric only marginally supported the BART Alternative.591 
Moreover, Utah did not properly consider the 98th percen-
tile CALPUFF modeling metric, which did not support its 
BART Alternative.592 Utah asserted that the timing of emis-
sion reductions supports its determination that the BART 
Alternative will provide greater reasonable progress than 
BART and EPA agreed. However, the reductions from the 
BART Alternative would occur before the BART Bench-
mark because the controls at the Hunter and Huntington 
facilities have been achieving significant NOx reductions 
since the time of their installation between 2006 and 2014. 
Even though this supports Utah’s finding that the BART 
Alternative is better than BART, EPA still imposed BART 
in its FIP.593

Utah’s regional haze SIP submittal determined that the 
BART Alternative provides greater reductions of sulfates, 
and EPA agreed that visibility impairment on the Colorado 
Plateau is dominated by sulfates, and they are the largest con-
tributor to visibility impairment at the affected Class I areas. 
EPA’s analysis confirmed that sulfate is a large contributor to 
light extinction year-round, but nitrate impacts are signifi-
cant, particularly on the 20% worst days, and nitrate con-
tributions are highest in the winter season. Contrary to the 
State’s position that visibility improvements during seasons 
of peak Class I area visitation should carry more weight, EPA 
evaluated the visibility impacts for an entire year and con-
cluded the monitoring data analysis only marginally shows 
the BART Alternative is better than BART.594

Utah’s SIP submittal indicated in its weight-of-evidence 
assessment that the BART Alternative would avoid the 
energy penalty associated with operating the SCR units 
under BART and would have non-air quality benefits. 
EPA’s position was that only metrics that are indicative 
of improvements in visibility are relevant in a weight-of-
evidence analysis, meaning energy and non-air quality 
impacts are not relevant.595 Moreover, the significant capi-
tal cost savings to PacifiCorp and its customers does not 
have a direct bearing on whether the BART Alternative 
achieves greater reasonable progress. Therefore, EPA did 
not assign this metric any weight.596

Utah’s SIP submittal indicated that eight of the nine met-
rics it used supported adopting the BART Alternative; only 
the 98th percentile CALPUFF modeling metric did not. 
EPA, however, claimed four metrics have documented weak-
nesses and only marginally support the BART Alternative. 
It concluded the Alternative modeling did not show greater 
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visibility benefits than would BART, and therefore it was not 
reasonable for the State to determine that the clear weight of 
the evidence favors the BART Alternative.597

EPA concluded that the Alternative clearly would achieve 
greater visibility benefits than BART. Therefore, it disap-
proved the State’s NOx BART Alternative contained in its 
June 4, 2015 SIP submittal, including the NOx emission 
limits for Hunter Units 1, 2, and 3; and the NOx emission 
limits for Huntington Units 1 and 2; and the requirements 
for permanent closure of Carbon Units 1 and 2.598 The base-
line visibility impacts in deciviews at all nine Class I areas 
are significant. Consideration of these source-wide visibility 
benefits confirms that SCR + LNB/SOFA at Hunter and 
Huntington is justified in light of its reasonable costs. EPA’s 
FIP required BART must be installed and operated as expe-
ditiously as practicable, but in no event later than five years 
after the date that the final FIP becomes effective.599 EPA then 
approved SIP section IX, Part H.21 subsections a through d 
and f and conditionally approved subsection e (emission limi-
tations shall apply at all times). It also approved SIP section 
IX, Part H.22 subsections a.i and b.i. EPA approved the PM10 
reporting provision based on Utah’s commitment to submit 
specific measures to address the reporting requirement.600 In 
2017 EPA extended the deadline for the next period of vis-
ibility SIP revisions to July 31, 2021.601

§ 5(b). Developments in 2017

All six of Utah’s congressional delegates opposed EPA’s rejec-
tion of the State’s haze plan, and resolutions were introduced 
in the House and Senate in opposition to the targeting of 
the Huntington and Hunter power plants.602 On July 14, 
2017, EPA’s Administrator Scott Pruitt sent letters to officials 
in Utah announcing the Agency would reconsider its haze 
FIP following pressure from the State’s congressional delega-
tion.603 Utah and industry groups already were suing EPA 
in the Tenth Circuit over the FIP,604 and EPA had asked the 
court to place the proceedings in abeyance pending the Agen-
cy’s reconsideration.605 On September 11, 2017, the Tenth 
Circuit stayed EPA’s FIP requiring Rocky Mountain Power 
to install pollution controls on the Hunter and Huntington 
coal-fired power plants. The court also placed hearings in the 
case on hold after EPA officials announced it would recon-
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598. Approval, Disapproval and Promulgation of Air Quality Implementation 
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sider its FIP.606 Utah’s Division of Air Quality continued to 
work on the Regional Haze SIP and on March 6, 2019, the 
Air Quality Board approved a new PM and BART Alterna-
tive for NOx to be proposed for public comment.

§ 6. Obstacles to Visibility Improvement

The technical problems concerning visibility protection and 
improvement are daunting.607 One of the most important 
obstacles to improving visibility is that the atmospheric con-
centration of fine particles required to adversely affect vis-
ibility is much lower than the concentration required to be 
considered a threat to health. In many of the Class I areas in 
the Southwest the visibility is very sensitive to increased emis-
sions. An addition of one microgram of particulates per cubic 
meter in the viewing path in a clean atmosphere can reduce 
the visual range by 30%. But if one microgram of particulates 
per cubic meter is added to an area having impaired visibility 
the impact is limited to a 3% additional visibility reduction.608 
The good news, however, is that the health-based programs to 
reduce fine particulates and their precursors, including SO2 
and NOx, also results in visibility improvement.

While the technical problems involved in visibility 
improvement efforts are challenging, the social, economic, 
and political concerns are more difficult to overcome. Per-
haps the most important threat to visibility is population 
growth and the related use of energy by the growing popula-
tion. In the eight Rocky Mountain States known for long 
distance vistas the population growth since the passage of the 
1990 CAA Amendments is significant. By 2016, the growth 
in population was as follows609:

606. Emma Penrod, Future of Pollution-Control Plan Hazy, Salt Lake Trib., Sept. 
12, 2017, at B6.

607. See generally U.S. Envtl. Protection Agency, Protecting Visibility Report to Con-
gress, EPA-450/5-79-008 (Oct. 1979); Nat’l Research Council, Protect-
ing Visibility in National Parks and Wilderness Areas (1993).

608. U.S. Envtl. Protection Agency, Protecting Visibility an EPA Report to Congress 6 
(Oct. 1979) [EPA-450/5-79-008].

609. The population in 1990 came from Infoplease, U.S. Population by State 1790 
to 2015. The 2016 population came from the U.S. Census, Table 1, Annual 
Estimates of the Resident Population of the United States, Regions, States, and 

Arizona 3,665,228 (1990)–6,931,071 (2016) [89.1%]

Colorado 3,294394 (1990)–5,545,540 (2016) [68.2%]

Idaho 1,006,749 (1990)–1,683,140 (2016) [67.2%]

Montana 799,065 (1990)–1,042,520 (2016) [30.5%]

Nevada 1,201,833 (1990)–2,940,058 (2016) [144.6%]

New Mexico 1,515,069 (1990)–2,081,015 (2016) [37.4%]

Utah 1,722,850 (1990)–3,051,217 (2016 [77.1%]

Wyoming 453,588 (1990)–585,501 (2016) [29.1%].
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As the population grows, so does the consumption of nat-
ural resources, particularly fossil fuels. In turn, this leads to  
increased emissions and decreased visibility. Vehicle highway 
miles traveled in the U.S. increased from 2,144,362 million 
miles in 1990 to 3,130,509 million miles in 2015, a 46% 
increase.610 Fossil fuel energy used by the electric power sec-
tor increased from 20,859 trillion BTU in 1990 to 22,384 
trillion BTU in 2017611 In recent years fossil fuel consump-
tion has decreased modestly because of the use of renewable 
resources, which can be expected to have a positive effect on 
visibility.612 The population and consumption growth means 
that visibility improvement must deal with a moving target. 
One activity that specifically impacts Class I areas is tour-
ism in the nation’s national parks. In Utah, for example, the 
demand for outdoor recreational experiences has brought 
the problems of urban areas to rural America. Between 1990 
and 2016, the growth in visitors per year to Utah’s National 
Parks resulted in Zion National Park visitation going from 
2,102,400 to 4,295,127; Canyonlands went from 276,831 
to 776,218; Capital Reef went from 620,000 to 1,585,718; 
Arches went from 620,719 to 1,585,718; and Bryce Canyon 
went from 862,659 to 2,365,110.613 At Arches, for example, 
traffic seeking entry to the park on busy weekends often 
backs up for miles, and after getting into the park the vehi-
cles exceed the availability of parking.614 Protecting air qual-
ity and improving visibility while accommodating millions 
of visitors was not the challenge in 1990 that it is today.

Another issue that complicates the efforts to achieve visibil-
ity improvement is climate change. Concentrations of carbon 
dioxide reached 403.3 parts per million in the atmosphere in 
2016, which is the highest level in 800,000 years.615 While 
a comprehensive discussion of climate change is beyond the 
scope of this article, there are two aspects of climate change 
that directly impact visibility. Wildfires and particulate 
emissions from a more arid climate in the Southwest are 
affecting visibility. Wildfire emissions of particulate matter 
include the hazardous pollutants benzene, methyl chloride, 
and polycyclic organic matter, as well the greenhouse gases 
(“GHGs”) methane and carbon dioxide.616 A long history of 
fire suppression by the federal government has led to a six-
fold increase during the forty years leading up to 2011, and 

Puerto Rico: April 1, 2010 to July 1, 2016. The percent increase was calculated 
by the author.

610. U.S. Dep’t. of Transportation. Bureau of Transportation Statistics, Table 1-35: 
U.S. Vehicle-Miles (Million).

611. U.S. Energy Information Administration, Table 2.6, Electric Power Sector En-
ergy Consumption (Trillion BTU) (fossil fuel).

612. Id.
613. National Parks statistics can be found at Zion national Park, Canyonlands Na-

tional Park, Capital Reef National Park, Arches National Park, Bryce Canyon 
National Park (1990-2016). Insert the name of the National Park to obtain the 
relevant data. Park Reports, Nat’l Park Serv.: U.S. Dep’t of the Interior, 
https://irma.nps.gov/Stats/Reports/Park. 

614. Brian Maffly, Arches? Take a Number, Salt Lake Trib., Nov. 2, 2017, at A1, 
A4.

615. Jessica Shankleman, Carbon Pollution Touched 800,000-Year Record in 2016 
WMO Says, Bloomberg Daily Env’t Rep. (Oct. 31, 2017, 6:00 AM), 
https://www.bloomberg.com/news/articles/2017-10-30/carbon-pollution- 
touched-800-000-year-record-in-2016-wmo-says.

616. Robert Keiter, Wildfire Policy, Climate Change, and the Law, 1 Tex. Wesleyan 
J. Real Prop. L. 501 (2012); see generally Arnold W. Reitze, Jr., EPA’s Fine 
Particulate Air Pollution Control Program, 44 ELR 1096 (Nov. 2014).

the number of acres burned in Western U.S. wildfires, and 
the annual acreage burned, is expected to increase due to cli-
mate change.617 Since 1990, the number of U.S. wildfires has 
been relatively constant with an average year having 60,000 
to 70,000 fires, but varying from 47,559 in 2013 to 96,385 
in 2016.618 However, the acres burned have increased signifi-
cantly. In 1990, 4,621,621 acres burned; in 1991, 2,953,578 
acres burned; in 1992, 2,069,929 acres burned. In the six-
teen years beginning with the year 2000, only five years have 
had less than 5,000,000 acres burned, and in seven years 
more than 8,000,000 acres burned.619 In 2015, for the first 
time over 10,000,000 acres burned.620 By September 2017, 
8,464,884 acres burned.621 The Forest Service spent $2.9 
billion battling forest fires in this fire season.622 During the 
summer of 2017, much of the West was experiencing reduced 
visibility from the smoke produced by wildfires.623 Preventing 
wildfires often involves prescribed burning that adds to air 
pollution, but these preventive measures are discouraged by 
air quality regulations.624 However, in 2008, prescribed fires 
were responsible for emissions of 700,000 tons of PM2.5.

625
 

On January 10, 2017, EPA issued a final regulation amend-
ing requirements for state haze SIPS that includes an effort 
to address prescribed fires.626 Exempting natural events from 
CAA requirements remains a controversial issue and is being 
litigated in the D.C. Circuit Court of Appeals.627

The Intergovernmental Panel on Climate Change in 2013 
reported that higher surface temperatures in polluted regions 
are projected to increase peak levels of ozone (O3) and PM2.5. 
628 The Southwest has heated up in recent decades and since 
1950 has been hotter than any comparably long period in 
at least 600 years. The decade 2001 to 2010 was the warm-
est on record with temperatures almost two degrees Fahren-
heit higher than historic averages.629 The Southwest and the 
southern portions of the Northern Great Plains are projected 

617. Keiter, supra note 616.
618. National Interagency Fire Center, Total Wildfires and Acres (1960–2015).
619. Id.
620. Id.
621. Wildfires—September 2017, Nat’l Oceanic and Atmospheric Admin.: 

Nat’l Ctr. for Envtl. Info., https://www.ncdc.noaa.gov/sotc/fire/201709 
[https://perma.cc/C8MZ-BJVC].

622. Matthew Daly, House OKs Bill Easing Way for Forest Thinning to Com-
bat Wildfires, Salt Lake Trib., Nov. 2, 2017, at A5; Stuart Parker, House 
Energy Panel Eyes Forest Management to Curb Fires’ Air Pollution, In-
side EPA: Daily News (Oct. 4, 2017), www.insideepa.com/daily-news/
house-energy-panel-eyes-forest-management-curb-fires-air-pollution.

623. For those desiring footnotes, this is the observation of the author.
624. Kirsten H. Engel, Perverse Incentives: The Case of Wildfire Smoke Regulation, 40 

Ecology L.Q. 101, 101 (2013).
625. Keiter, supra note 616.
626. Protection of Visibility: Amendments to Requirements for State Plans, 82 Fed. 

Reg. 3,078, 3,078 (Jan. 10, 2017) (to be codified at 40 C.F.R. pt. 51, 52).
627. Stuart Parker, EPA Defends Definition of “Natural Events” Subject to Air Act 

Exemptions, Inside EPA (Sept. 6, 2017), https://insideepa.com/daily-news/
epa-defends-definition-natural-events-subject-air-act-exemptions. See also 
Stuart Parker, House, Senate Lawmakers Probe Air Quality Impacts of Increased 
Wildfires, 28 Clean Air Rep. (Inside EPA) 20:22 (Oct. 5, 2017).

628. Ben Kirtman et al., Near-Term Climate Change: Projections and Predictability, 
in IPCC Fifth Assessment Report 957 (T.F. Stocker et al. eds., 2013).

629. Implications of Climate Change, U.S. Envtl. Prot.: Climate Change Adap-
tation Resource Center (AR-X), https://www.epa.gov/arc-x/implications-
climate-change#climate [https://perma.cc/N7EG-WQ45] (last visited July 26, 
2018).
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to become more arid as a result of climate change.630 Particu-
late emissions due to a more arid climate in the Southwest are 
can be expected to affect visibility. While there is substantial 
research available dealing with the effect of climate change 
on the Western water supply, the information concerning air 
impacts is unfortunately far more limited.

An important variable in projecting future visibility 
improvement will be the federal efforts to control, or not 
control, traditional air pollutants regulated to protect human 
health. The pollutants that are the targets of haze regulations 
are also criteria pollutants regulated by the CAA. Candidate 
Donald Trump pledged to tilt the federal government to a 
pro-fossil fuel energy policy. This helped get him elected. 
In Emery County, Utah, the home of the Rocky Mountain 
Power’s plants that are the subject of the haze rule contro-
versy in Utah, 79% of the voters supported Donald Trump. 
In Seiver County, the home of Utah’s largest coal mine, 78% 
of the voters supported Trump.631

After Donald Trump became President, the federal gov-
ernment’s tilt toward expanded use of fossil fuels began. 
The President’s choices for Secretaries of State, Energy, and 
Interior, as well as the Administrator of EPA, are men with 
strong ties to the fossil fuel industry and a record of antipa-
thy toward environmental protection. They are leading their 
organizations in a direction that will make it more difficult 
to achieve improvements in air quality, including visibility. 
While a detailed analysis of the environmental program in 
the Trump Administration is beyond the scope of this article, 
there are some important changes to federal regulations that 
will impact the program aimed at visibility improvement.

On October 16, 2017, EPA proposed to repeal the Clean 
Power Plan (“CPP”), which provided guidelines for carbon 
emissions from existing EGUs.632 The CPP applies to new, 
modified, and reconstructed sources from two types of fos-
sil fuel-fired power plants—stationary combustion turbines, 
and steam generating units.633 The CPP was expected to 
incentivize the generation of electricity from natural gas 
facilities and discourage the use of coal, which would reduce 
air pollution.634

On June 3, 2016, EPA finalized amendments to the new 
source performance standards for the oil and gas source 
category to expand the coverage of oil and gas VOC emis-
sions to include controls on methane emissions.635 The EPA 
regulation of methane emissions from oil and gas wells was 

630. Robert W. Adler, Managing Water Supplies, in The Law of Adaptation To 
Climate Change 53 (Michael B. Gerrard & Katrina Fisher Kuh eds., 2012).

631. Mike Gorrell, “We Have a Chance”: Utah Coal Country Optimistic, Salt Lake 
Trib., Dec. 27, 2016, at A1.

632. Repeal of Carbon Pollution Emission Guidelines for Existing Stationary 
Sources: Electric Generating Units, 82 Fed. Reg. 48,035 (Oct. 16, 2017) (to 
be codified at 40 C.F.R. pt. 52).

633. EPA Fact Sheet: Final Limits on Carbon Pollution From New, Modified and 
Reconstructed Power Plants, U.S. Envtl. Protection Agency (last updated 
Sept. 14, 2015), https://archive.epa.gov/epa/sites/production/files/2015-11/
documents/fs-cps-overview.pdf. 

634. Julie DeMeester & Sarah Adair, EPA’s Clean Power Plan: Understanding and 
Evaluating the Proposed Federal Plan and Model Rules, 45 ELR 11155, 11161 
(Dec. 2015); Andrew Childers, EPA Overstepping Authority in Effort to Foster 
Clean Power Plan, Agency Foes Say, 47 Env’t Rep. 2997 (2016).

635. Oil and Natural Gas Sector: Emission Standards for New and Modified Sourc-
es, 81 Fed. Reg. 35,824 (June 3, 2016) (to be codified at 40 C.F.R. pt. 60) 

challenged by North Dakota in the D.C. Circuit on July 15, 
2016, with numerous additional parties and interveners.636 
In April 2017, EPA asked the D.C. Circuit to indefinitely 
pause the lawsuits challenging the oil and gas New Source 
Performance Standards (“NSPS”) because President Trump’s 
March 28, 2017 Executive Order on climate and energy 
policy that requires EPA immediately review agency actions 
that “potentially burden the safe, efficient development of 
domestic energy resources.” In April 2017, EPA announced 
it was initiating its review of the methane rule and provided 
advanced notice of forthcoming rulemaking proceedings.637

On June 16, 2017, EPA promulgated a proposed rule that 
would stay the oil and gas NSPS for three months.638 On 
July 3, 2017, the D.C. Circuit held that EPA lacked authority 
under the CAA to stay the final methane rule because it had 
already established NSPS for fugitive emissions of methane 
and other pollutants by the oil and natural gas industries,639 
and the court vacated the stay.640 On July 13, 2017, the D.C. 
Circuit granted EPA’s motion to delay enforcement of the 
vacated 90-day stay and allowed the Agency to seek a rehear-
ing or appeal to the Supreme Court.641 On August 10, 2017, 
the full D.C. Circuit declined to review the decision that 
forced EPA to enforce the oil and gas NSPS.642 However, the 
court’s ruling concerning the 90-day stay does not prevent 
the repeal of the methane rule if EPA follows a proper rule-
making process, including a notice-and-comment process.643 
In October 2017, the Office of Management & Budget 
was reviewing EPA’s draft final rules to delay the NSPS for 
up to two years.644 On November 1, 2017, EPA requested 
further comments on its proposed three-month and two-
year delay, suspending the methane rule for new oil and 
gas wells.645 To make it more difficult to regulate the oil 
and gas industry, EPA is altering its calculation of the social 

(amending 40 C.F.R. part 60, subpt. OOOO and proposing new standards at 
subpart OOOOa).
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Modified Sources, 81 Fed. Reg. 35,824 (June 3, 2016) (to be codified at 40 
C.F.R. pt. 60).

640. Clean Air Council v. Pruitt, 862 F.3d 1 (D.C. Cir. 2017).
641. Andrew Childers, Methane Emissions Standards Frozen as EPA Mulls Ap-

peal, Bloomberg Evn’t (July 13, 2017, 3:05 PM),https://bnanews. 
bna.com/environment-and-energy/methane-emissions-standards-frozen-again- 
as-epa-mulls-appeal.

642. Clean Air Council v. Pruitt, 862 F.3d 1 (D.C. Cir. 2017).
643. Jennifer A. Diouhy et al., Court Rebukes EPA for Shelving Obama-Era Methane 

Regulation, Bloomberg BNA: Energy and Climate Rep. (July 3, 2017).
644. EPA Submits Plan to Stay Methane NSPS to White House for Review, In-

side EPA (Sept. 25, 2017), https://insideepa.com/daily-feed/epa-submits- 
methane-nsps-stay-plan-review.

645. Abby Smith, Delaying Methane Rules Needs More Consideration, EPA Says, 
Bloomberg Env’t Rep. (Nov. 3, 2017).
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cost of methane emissions in order to change its cost analy-
sis of the methane regulations.646

EPA requires oil and natural gas companies to collect and 
report GHG emissions data for sources emitting 25,000 met-
ric tons per year or more of CO2e.

647 On May 12, 2016, EPA 
issued a draft Information Collection Request (“ICR”) to 
require oil and natural gas companies to provide the informa-
tion needed to regulate existing sources of methane emissions, 
including facilities that are not currently regulated.648 This 
could have resulted in hundreds of thousands of existing oil 
and gas sources with methane emissions being subject to new 
requirements.649 In March 2017, the draft ICR was withdrawn 
by EPA.650 This action prevents the acquisition of information 
that was expected to be the basis for more stringent regulation 
of existing oil and gas operations.651

On August 2, 2016, the White House Council on Environ-
mental Quality (“CEQ”) released final guidance on consider-
ing climate change in environmental reviews, which includes 
federal land management agencies.652 On December 12, 
2016, the Bureau of Land Management (“BLM”) amended 
its regulations on the preparation of land use plans to include 
the effect of the proposed action on climate change and the 
effect of climate change on the proposed action.653 The Trump 
Administration withdrew the CEQ’s guidance document for 
further consideration on April 5, 2017.654

On November 18, 2016, BLM promulgated its Waste Pre-
vention Rule that imposes various requirements on oil and gas 
producers working on federal lands.655 The rule aims to reduce 

646. Abby Smith, EPA Slashes Social Cost of Methane in Bid to Delay Oil and Gas 
Limits, Bloomberg Energy and Climate Rep. (Nov. 2, 2017), https:// 
bnanews.bna.com/environment-and-energy/epa-slashes-social-cost-of-methane- 
in-bid-to-delay-oil-and-gas-limits.

647. Mandatory Reporting of Greenhouse Gases: Petroleum and Natural Gas Sys-
tems, 75 Fed. Reg. 74,458 (Nov. 30, 2010) (to be codified at 40 C.F.R. pt. 98).

648. EPA’s Actions to Reduce Methane Emissions From the Oil and Natural Gas In-
dustry: Draft Information Collection Request for Existing Sources, U.S. Envtl. 
Prot. Agency, https://www3.epa.gov/airquality/oilandgas/may2016/icr-fs.
pdf. The draft is available at https://www.epa.gov/controlling-air-pollution-
oil-and-natural-gas-industry [https://perma.cc/NLD9-Y5TY].

649. Id.
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State Criticisms, Inside EPA (Mar. 2, 2017, https://insideepa.com/daily-news/
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Schultz, Pruitt Kills Methane Query One Day After Request From Allies, 48 
Bloomberg Env’t Rep. 457 (2017).

651. Dawn Reeves, Early Chaos Raises Doubts on Trump’s Ability to Enact EPA 
Agenda, Inside EPA (Mar. 24, 2017), https://insideepa.com/daily-news/
early-chaos-raises-doubts-trumps-ability-enact-epa-agenda.

652. The White House, Fact Sheet: White House Council on Environmental Quality 
Releases Final Guidance on Considering Climate Change in Environmental Re-
views, The White House: President Barack Obama (Aug. 2, 2016), https://
obamawhitehouse.archives.gov/the-press-office/2016/08/02/fact-sheet-white- 
house-council-environmental-quality-releases-final [https://perma.cc/565Q-DD 
38].

653. Resource Management Planning, 81 Fed. Reg. 89,580 (Dec. 12, 2016) (to be 
codified at 43 C.F.R. 1600).

654. See Withdrawal of Final Guidance for Federal Departments and Agen-
cies on Consideration of Greenhouse Gas Emissions and the Effects of Cli-
mate Change in National Environmental Policy Act Reviews, 82 Fed. Reg. 
16,576 (Apr. 5, 2017). See also Dawn Reeves, Drumpf Faces Murky Process 
to Revoke NEPA Climate Guide, Source Says, Inside EPA (Mar. 13, 2017), 
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655. Waste Prevention, Production Subject to Royalties, and Resource Conserva-
tion, 81 Fed. Reg. 83,008 (Nov. 18, 2016) (to be codified at 43 C.F.R. pt. 
3100, 3160, 3170).

waste and prevent the release of methane into the atmosphere. 
It prohibits venting of natural gas with few exceptions, includ-
ing emergency venting, requires producers to reduce wasteful 
flaring of gas by capturing it for sale, and requires produc-
ers to use an instrument approach to leak detection in order 
to reduce gas leaks during oil and gas production.656 In June 
2017, the Interior Department suspended compliance with 
those parts of the rule that were not already in effect.657 This 
led to a lawsuit filed on July 5, 2017, by the State of Califor-
nia and New Mexico challenging BLM’s effort to postpone 
the Waste Prevention Rule.658 California and New Mexico 
claimed that BLM lacks authority under section 705 of the 
Administrative Procedure Act to postpone compliance dates 
after a rule has gone into effect.659 On October 4, 2017, the 
Federal District Court for the Northern District of California 
ruled that BLM could not postpone compliance with the limi-
tations on methane emissions on public lands without follow-
ing the required administrative procedures, including public 
notice and comment.660

When Donald Trump was a presidential candidate, his 
advisors pledged to end the joint EPA and California GHG/
fuel economy standards for light duty vehicles.661 In 2011, 
EPA and California agreed to have the same fuel economy 
standards that would lead to an average fuel efficiency of 50.8 
miles per gallon by 2025. Until 2025, it is unlikely that either 
side can unilaterally breach this agreement.662 However, the 
post-2025 regulatory climate is in play. California is moving 
forward to achieve 40% of the state’s vehicle sales to be zero 
emission vehicles or gas-electric plug-ins by 2030.663 This 
could result in substantial reductions in emissions, especially 
if vehicles are powered by electricity generated from renew-
able sources.

The California Air Resources Board is also developing post-
2025 motor vehicle emissions standards.664 This potentially 
puts the present EPA leadership and California on a collision 
course. If California is to have post-2025 regulations that are 
more stringent than federal regulations, it will require a waiver 
from EPA, and that could trigger a political and legal battle. 
California’s mid-term review has concluded that the current 
standards “are readily feasible at or below the costs estimated 
back in 2012.”665 California will continue to maintain its cur-
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NSPS, Inside EPA (Sept. 19, 2017), https://insideepa-com/clean-air-report/
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661. CARB Faces Inevitable Battles With Trump EPA Over Vehicle Air Rules, 
Inside EPA (Nov. 29, 2016), https://insideepa.com/clean-air-report/
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662. John Lippert, California Prepares Go-It-Alone Path on Automobile Emissions for 
Trump Era, 47 Env’t Rep. 4113 (2016).

663. Id.
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665. Curt Barry, CARB Vows to Retain Vehicle GHG Limits in Face of Planned 

Trump Review, Inside EPA (Jan. 19, 2017), https://insideepa.com/daily-news/
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rent GHG emission standards even if EPA does not.666 Cali-
fornia does not believe the federal government has the power 
to legally terminate its CAA waiver.667

Meanwhile, on March 15, 2017, President Trump 
announced a plan to cancel EPA’s decision to keep the GHG 
emission standards that were made at the end of the Obama 
Administration’s time in office.668 GHG emission stan-
dards set by EPA have the same effect as fuel economy stan-
dards promulgated by the National Highway Traffic Safety 
Administration (“NHTSA”). EPA and NHTSA are engaged 
in a mid-term review of the fuel economy requirements for 
2022–2025.669 In March 2017, the Trump Administration 
indicated it would not retain the light-duty vehicle GHG stan-
dards for model year 2022–2025 vehicles, but the mid-term 
review will not end until mid-2018.670 On August 10, 2017, 
EPA announced it was seeking comment on whether its fuel 
economy standards for model year 2021 should be changed 
too.671 EPA is also revisiting its fuel economy standards for 
medium and heavy-duty vehicles.672 By 2027, these regula-
tions are projected to prevent 1.1 billion metric tons of CO2 
emissions, reduce fuel costs by $170 billion, and reduce petro-
leum consumption by up to 2 billion barrels.673 On October 
20, 2017, EPA sent its proposal to terminate parts of the heavy-
duty truck GHG emission standards to the White House for 
review.674 The EPA plans to end the regulation of truck trailers 
and allow used engines and transmissions to be installed in 
new chassis and cab assemblies, which will prevent the ben-
efits of the truck rules to be realized.675

While the GOP seeks to reduce the fuel efficiency of the 
motor vehicle fleet, it also seeks to terminate the federal tax 
credit for electric cars.676 The federal tax credit is $7,500 for 
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the first 200,000 electric and alternative-fuel vehicles sold 
by a manufacturer. Plug-in hybrids get less. After sales reach 
that threshold the credit continues for the rest of the quar-
ter and then is reduced by 50% for the next two quarters 
and then is reduced to 25%.677 Tesla and General Motors 
are expected to soon reach the cap.678 The GOP’s efforts to 
end these tax credits are predicted to lead to a major diminu-
tion in the sales of alternative vehicles and the environmental 
benefits from the use of such vehicles, while also making it 
difficult for the ten states with an electric vehicle mandate to 
meet their sales goal.679

Improving visibility, which is a statutory mandate, requires 
reductions in emissions from almost all sources of air pol-
lution. However, as the examples discussed above show, the 
Trump Administration is committed to ending Obama Era 
emission controls on the electric power industry, the oil and 
gas production industry, and the automotive industry. This 
and other efforts of the Trump Administration to expand pro-
duction and use of fossil fuel will make it more difficult to 
achieve the 2064 visibility goals.

Conclusion

The CAA’s visibility program differs from most programs 
under both the CAA and the other pollution control programs 
administered by EPA. It targets the protection of important 
ecosystems rather than being based on protection of public 
health. This makes the program more vulnerable to political 
pressure to minimize its scope. The science underlying visibil-
ity protection also is a barrier to implementation because vis-
ibility is seriously reduced by small amounts of particulates in 
the atmosphere. This means that maintaining pristine visibility 
effectively limits economic development. Many sources con-
tribute to visibility degradation, but much of the compliance 
burden falls on the fossil-fueled electric power industry, par-
ticularly coal burning power plants. This brings “deep pock-
ets” into the decisionmaking concerning visibility programs as 
the coal-burning electric power industry, in particular, seeks 
to avoid expensive retrofits that threaten the economic well-
being of an industry concerned with its survival. Despite these 
obstacles, the visibility program continues to make headway.

com/environment-and-energy/tesla-gm-electric-cars-may-start-losing-their-
tax-credits; Ryan Beene et al., Tax Credit for Telsa, Other Electric Cars Axed in 
GOP Bill, Bloomberg Daily Rep. for Executives (Nov. 3, 2017).

677. Welch, supra note 676.
678. Id. at 1.
679. Beene & Lippert, supra note 671.
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I. Introduction

Every case has a story, and the case resulting in the largest 
fine in history under the Toxic Substances Control Act has 
a story well worth hearing. In the late 1990s, a West Vir-
ginia farm owner named Wilbur Tennant was shocked by 
the gruesome sight of one of his cows lying dead in the woods 
after having encountered the chemical drainage from a 
nearby chemical plant.1 The drainage contained a dangerous 
substance called perfluorooctanoic acid, which was already 
known by the chemical manufacturer, DuPont, to be highly 
toxic.2 As it turns out, the chemical that killed Mr. Tennant’s 
livestock was manufactured for use in various household 
goods, including non-stick pans, and had already made its 
way into homes nationwide.3

The presence of toxic chemicals in everyday goods is a 
problem, but not one that has gone entirely unnoticed. In 
2016, Congress amended the nation’s toxic chemical legisla-
tion, the Toxic Substances Control Act (“TSCA”), through 
the Frank R. Lautenberg Chemical Safety for the 21st Cen-
tury Act (“LCSA”).4 The amendments strengthened and 
refined the mechanism through which regulators can address 
the spread of toxic chemicals that put the health and safety 
of the public at risk. Unfortunately, no law is perfect, and the 
new amendments to TSCA are no exception. One significant 
new provision in the LCSA preempts all state laws regulating 

1. Nathaniel Rich, The Lawyer Who Became DuPont’s Worst Nightmare, N.Y. 
TIMES MAG. (Jan. 6, 2016), https://www.nytimes.com/2016/01/10/maga-
zine/the-lawyer-who-became-duponts-worst-nightmare.html.

2. Id.
3. Id.
4. Frank R. Lautenberg Chemical Safety for the 21st Century Act, Pub. L. No. 

114-182, 130 Stat. 448 (2016) (to be codified in scattered sections of 15 
U.S.C.).

chemicals that the U.S. Environmental Protection Agency 
(“EPA”) has selected for review, which shifts the regulatory 
burden to federal regulators and prevents supplementary state 
regulation.5 As of February 2017, toxic chemical legislation 
was pending in over twenty states.6 With such active state 
legislative bodies, there is no denying that states are impor-
tant supplemental regulators when it comes to toxic chemi-
cals; unfortunately, the LCSA stifles much of the potential 
for state-federal cooperation.

Undoubtedly, the LCSA is an excellent start to improv-
ing the efficacy of toxic chemical regulation. However, EPA, 
through issuing guidelines and utilizing the rulemaking 
process, should implement a few finishing touches to ensure 
that the changes made under the amended TSCA increase 
the efficiency and effectiveness of chemical regulation in the 
United States. Part II of this Note discusses the facts and 
circumstances that have influenced the modern toxic chemi-
cal legislation. Part III examines TSCA amendments under 
the LCSA. Part IV of this Note evaluates the efficacy and 
implications of the new amendments, specifically examining 
how the preemption provisions of the LCSA will impact the 
relationship between state and federal toxic chemical regula-
tion. Part V of this Note provides a solution to the problems 
identified in Part IV. Finally, Part VI provides a brief over-
view and summary of this Note.

II. Factual Background

According to EPA, there are currently over 85,000 chemicals 
in circulation.7 These substances are researched, manufac-
tured, and sold by more than 10,000 chemical manufactur-

5. 15 U.S.C. § 2617(a)(1) (2012).
6. See Pat Rizzuto, States Pursue Toxics Lawmaking Despite Federal Law Con-

straints, 41 Chem. Reg. Rep. (BNA) 8, 41 CRR 8 (BL) (Feb. 14, 2017).
7. See About the TSCA Chemical Substances Control Inventory, U.S. Envtl. Prot. 

Agency, https://www.epa.gov/tsca-inventory/about-tsca-chemical-substance-
inventory [https://perma.cc/2DC8-CDJY] (last visited Jan. 4, 2018).

N O T E S

Spread Too Thin: How the 
Preemption Provisions in the 2016 
Amendments to TSCA Weakened 

the Federal Government’s Regulation 
of Chemical Manufacturing

Jessica Miller*

* J.D., Class of 2018, The George Washington University Law School. 
I would like to thank my husband, Andrew Miller, for his constant 
guidance and encouragement.



Spring 2019 GEORGE WASHINGTON JOURNAL OF ENERGY & ENVIRONMENTAL LAW 163

ing firms in charge of the $800 billion industry, as of 2016.8 

Surprisingly, this number does not include the roughly 
2,000 additional chemicals that are introduced into con-
sumer goods every year,9 including new chemicals created as 
substitutes for existing chemicals like Bisphenol A (“BPA”), 
a harmful substance found in some baby bottles, plastic 
spoons, and water bottles.10 This yearly flood of new and 
untested chemicals creates a significant barrier for health-
conscious consumers seeking to obtain meaningful safety 
information on the chemicals found in everyday products. 
This informational disparity between chemical producers 
and consumers has rendered consumers virtually powerless 
when it comes to obtaining pertinent information about the 
safety of consumer goods. As a result, the Federal Govern-
ment has become predominantly responsible for protecting 
the public from exposure to toxic chemicals.

To provide further context for the need for adequate chem-
ical regulation, the following Sections examine why compre-
hensive chemical regulation has been and will continue to 
be critical to maintaining a healthy and safe population, and 
will offer examples of the devastation that has resulted from 
ineffective chemical regulation.

A. Toxic Chemicals Have Become Too Pervasive 
to Avoid

According to data obtained through EPA’s Toxics Release 
Inventory (“TRI”) Program, in 2015 alone, over 3.4 billion 
pounds of toxic chemicals were released into the environ-
ment or otherwise disposed.11 The sheer quantity of toxic 
materials managed by the U.S. chemical industry demon-
strates the magnitude of the risk posed by under-tested and 
under-regulated toxic substance manufacturing. Even mem-
bers of the medical community, such as the International 
Federation of Gynecology and Obstetrics (“IFGO”), have 
raised serious concerns regarding the potential impact that 
the prevalence of toxic chemicals may have on reproductive 
health.12 In a publication released in October of 2015, the 
IFGO urged reproductive health professionals to advocate 
for more stringent policies that will prevent toxic chemical 
exposure.13 Despite the growing consensus that toxic chemi-
cal exposure is a legitimate threat to public safety, consumers 
still struggle to identify dangerous products.

8. The Int’l Trade Admin., U.S. Dep’t of Commerce, Chemical Spotlight, the 
Chemical Industry in the United States, SelectUSA, https://www.selectusa.gov/
chemical-industry-united-states [https://perma.cc/  R58W-2HC3] (last visited 
Jan. 4, 2018).

9. See Nat’l Toxicology Program, U.S. Dep’t of Health and Human Servs., About 
NTP, Nat’l Insts. of Health, https://ntp.niehs.nih.gov/about/index.html 
[https://perma.cc/VWU3-ZWEQ] (last visited Jan. 5, 2018) [hereinafter 
About NTP].

10. See Bisphenol A Action Plan, U.S. Envtl. Prot. Agency (Mar. 29, 2010), 
https://www.epa.gov/sites/production/files/2015-09/documents/bpa_action_
plan.pdf.

11. U.S. Envtl. Prot. Agency, 2015 Toxics Release Inventory National 
Analysis: Executive Summary ii (2015), https://www.epa.gov/sites/produc-
tion/files/2017-01/documents/tri_na_2015_executive_summary.pdf.

12. See Gian Carlo Di Renzo et al., International Federation of Gynecology and Ob-
stetrics Opinion on Reproductive Health Impacts of Exposure to Toxic Environmen-
tal Chemicals, 131 Int’l J. Gynecology & Obstetrics 219, 219–23 (2015).

13. Id. at 219.

Plastics, like BPA,14 have become notorious for contain-
ing hazardous chemicals, in large part due to the discreet 
“BPA Free” labeling that has made its way onto most plastic 
water bottles on the market. Nonetheless, product labeling 
alone does not provide sufficient protection against hazard-
ous chemical exposures. For example, the group of chemicals 
called polycyclic aromatic hydrocarbons (“PAHs”), many 
of which are considered carcinogens by the Department of 
Health and Human Services,15 can be found in tar-sealants 
used in parking lots and playgrounds.16 Studies by the U.S. 
Geological Survey have indicated that PAHs are consistently 
identified in the homes of residents near parking lots sealed 
with PAH-containing coal-tar-based sealcoat in concentra-
tions twenty-five times higher than in homes not adjacent to 
lots using PAH-containing sealants.17

Even when toxic chemicals are ultimately recognized as 
dangerous, “safer” replacement chemicals are sometimes just 
as dangerous as the chemicals they replace. This is well-illus-
trated by the shift away from the use of BPAs. In recent scien-
tific studies, multiple chemicals introduced into the market 
to address the need for a safe BPA replacement were linked to 
the very same endocrine-disrupting hazards posed by BPA.18

Another alarming example of a questionable chemical 
replacement is what came after the flame retardant often 
found in furniture and electronics,19 polybrominated diphe-
nyl ethers (“PBDEs”), was phased out in the United States 
beginning in 2005, after studies showed that this chemi-
cal was linked to health problems.20 To replace PBDEs, a 
new flame retardant, tris (1,3-dichloro-2-propyl) phosphate 
(“TDCIPP”), began making its way into household furni-
ture.21 One study showed that a TDCIPP metabolite was 
found in humans at a rate fifteen times higher in samples 
from 2014–2015 than in data collected from 2002–2003.22 
What is most alarming about the presence of TDCIPP in 
humans is that some research, like the 2016 study of TDCIPP 
in zebrafish, has indicated that TDCIPP can cause hepatox-
icity (i.e., chemically induced liver damage).23

When chemicals are invisible to the eye and impossible to 
avoid, the general public’s lack of awareness of which chemi-
cals are dangerous and how to prevent exposure has become 

14. See supra Part II.
15. See Moiz Mumtaz & Julia George, U.S. Dep’t of Health and Human 

Servs., Toxicological Profile for Polycyclic Aromatic Hydrocarbons 
15 (1995).

16. Barbara J. Mahler & Peter C. Van Metre, Coal-Tar-Based Pavement Sealants—
A Potent Source of PAHs, LakeLine Mag., Spring 2017, at 13.

17. Id. at 17.
18. See Johanna R. Rochester & Ashley L. Bolden, Bisphenol S and F: A Systematic 

Review and Comparison of the Hormonal Activity of Bisphenol A Substitutes, 123 
Envtl. Health Persp. 643, 648 (2015).

19. Whitney J. Cowell et al., Prevalence of Historical and Replacement Brominated 
Flame Retardant Chemicals in New York City Homes, 3 Emerging Contami-
nants 32, 32 (2017).

20. Press Release, Am. Chemical Soc’y, Exposure to a Newer Flame Retardant Has 
Been on the Rise (Feb. 08, 2017) (https://www.acs.org/content/acs/en/press-
room/newsreleases/2017/february/exposure-to-a-newer-flame-retardant-has-
been-on-the-rise.html) [https://perma.cc/2MCT-T6T4].

21. Chunsheng Liu et al., Acute Exposure to Tris (1,3-dichloro-2-propyl) Phosphate 
(TDCIPP) Causes Hepatic Inflammation and Leads to Hepatotoxicity in Zebraf-
ish, Sci. Rep. 6:19045, (Jan. 8, 2016), https://www.ncbi.nlm.nih.gov/pmc/
articles/PMC4705469/pdf/srep19045.pdf.

22. Kate Hoffman et al., Temporal Trends in Exposure to Organophosphate Flame Re-
tardants in the United States, 4 Envtl. Sci. & Tech. Letters 112, 112 (2017).

23. Liu et al., supra note 21.
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an increasingly pervasive public health issue. Unfortunately, 
the absence of accessible information about these harmful 
chemicals is sometimes by design.24

B. What You Don’t Know Can Hurt You, 
as Told by Wilbur Tennant

We like to think EPA can effectively respond to health haz-
ards, but practical concerns sometimes provide for a different 
reality. Dangerous chemicals are present in more than just 
consumer goods; if a company decides to dispose of a sub-
stance improperly, the substance can also find its way into the 
water and surrounding environment, as was the case in the 
town of Parkersburg, West Virginia. In 1998, a Parkersburg 
farmer by the name of Wilbur Tennant began to notice his 
cows dying at an unusual rate. The nearby chemical plant, 
Washington Works, seemed to be the most likely source of 
the waste,25 and Mr. Tennant believed the owner of the plant, 
the chemical company, DuPont, was responsible.26

What caused Mr. Tennant to suspect DuPont as the culprit 
behind the mysterious deaths of his livestock was a videotape 
he made of an area on his property conatining, as the New 
York Times described it, “a mound of soapy froth.”27 Mr. Ten-
nant repeatedly discovered his livestock dead on that same 
tract of land, and in many cases, with blood gushing from 
their noses and mouths.28 After struggling to obtain infor-
mation about the source of the frothy contaminant that may 
have killed his livestock, Mr. Tennant’s lawyer came across a 
letter from DuPont to EPA that briefly mentioned a chemical 
in one of DuPont’s landfills called “PFOA,” or perfluorooc-
tanoic acid.29 PFOA is a chemical often found in nonstick 
Teflon cookware30 which laboratory tests have linked to 
“reproductive, developmental, and systemic effects.”31

As it turns out, DuPont not only knew PFOA was hazard-
ous, but it also took significant steps to purge itself of the 
chemical.32 There were a few problems, however, with how 
DuPont chose to mitigate its PFOA problem. First, 3M, the 
creator of PFOA from which DuPont purchased production 
rights in 1951, had known since the 1960s that PFOA was 

24. See Editorial, Despite Clear Dangers, Dupont Kept Using a Toxic Chemical, N.Y. 
Times (Jan. 12, 2016), https://www.nytimes.com/2016/01/12/opinion/de-
spite-clear-dangers-dupont-kept-using-a-toxic-chemical.html [https://perma.
cc/FK7M-V8NA]. 

25. Rich, supra note 1.
26. Id. at 1.
27. Id. at 3.
28. Id. at 3.
29. Id.
30. Id. See also Emily Hammond et al., TSCA Reform: Preserving Tort and Regulato-

ry Approaches, Ctr. for Progressive Reform Issue Alert #1309 10 (2013), 
http://ssrn.com/abstract=2733769.

31. See Assessing and Managing Chemicals Under TSCA: Per- and Polyfluoroalkyl 
Substances (PFASs) Under TSCA, U.S. Envtl. Protection Agency, https://
www.epa.gov/assessing-and-managing-chemicals-under-tsca/and-polyfluoro-
alkyl-substances-pfass-under-tsca [https://perma.cc/HN3L-9ZWV] (last vis-
ited Jan. 5, 2018).

32. See Rich, supra note 1 (“By the late 1980s, as DuPont became increasingly 
concerned about the health effects of PFOA waste, it decided it needed to find 
a landfill for the toxic sludge dumped on company property. . . . By 1990, 
DuPont had dumped 7,100 tons of PFOA sludge into Dry Run Landfill.”).

potentially dangerous.33 In fact, 3M was producing another 
nearly identical chemical called PFOS (used in Scotchgard®), 
which was removed from the market after evidence linked it 
to “postnatal deaths and other adverse developmental effects 
in offspring.”34 By the early 1990s, there was enough evidence 
in the hands of 3M and DuPont to concretely indicate a link 
between PFOA and a variety of health problems, including 
cancer.35 Despite the blatant warning signs of danger to the 
public if PFOA production continued, DuPont delayed the 
removal of PFOA from the market, even after finding a “via-
ble candidate” for replacing PFOA in 1993.36 It should also 
be noted that $1 billion of DuPont’s yearly profits came from 
its PFOA production.37

Second, DuPont did not alert EPA to the risks associated 
with PFOA until 1982.38 When DuPont finally came for-
ward with health information on PFOAs, it did so by provid-
ing West Virginia regulators with the results of studies that 
questioned the link between PFOA and health problems,39 
a conclusion that undeniably failed to tell the whole story. 
Finally, beginning in the 1980s, DuPont’s concern over 
the health problems caused by PFOA forced the company 
to start finding ways to get rid of the chemical waste from 
PFOA production.40 DuPont ultimately decided to dump 
the PFOA waste into Dry Run Creek near the Washington 
Works plant, despite DuPont’s awareness that utilizing this 
site for dumping created a high risk of contaminating the 
water sources of nearby residents.41

After evaluating the claim that PFOA had been killing 
Mr. Tennant’s cows, EPA ordered the testing of Parkers-
burg residents to determine the PFOA levels in the blood 
of residents living in proximity to the Washington Works 
plant42; and the results were astounding. The normal PFOA 
level in humans is around five parts per billion (ppb), but 
the residents in the area near DuPont’s Washington Works 
plant had median PFOA levels between 298 and 369 ppb,43 
more than seventy times the healthy PFOA level. The PFOA 

33. See id. (“In 1961, DuPont researchers found that the chemical could increase 
the size of the liver in rats and rabbits. A year later, they replicated these results 
in studies with dogs.”).

34. Thomas O. McGarity, The Complementary Roles of Common Law Courts and 
Federal Agencies in Producing and Using Policy-Relevant Scientific Information, 
37 Envtl. L. 1027, 1037 (2007).

35. See Sanne H. Knudsen, Regulating Cumulative Risk, 101 Minn. L. Rev. 2313, 
2356 (2017) (“As it turns out, the health risks from PFOA exposure are poten-
tially significant; in 2011 government scientists released findings of a “probably 
link” [sic] between PFOA “kidney cancer, testicular cancer, thyroid disease, 
high cholesterol, pre-eclampsia and ulcerative colitis.”).

36. See Rich, supra note 1 (“An interoffice memo sent in 1993 announced that 
‘for the first time, we have a viable candidate’ that appeared to be less toxic 
and stayed in the body for a much shorter duration of time. Discussions were 
held at DuPont’s corporate headquarters to discuss switching to the new com-
pound. DuPont decided against it. The risk was too great: Products manu-
factured with PFOA were an important part of DuPont’s business, worth $1 
billion in annual profit.”).

37. See id.
38. Id.
39. Id.
40. See supra text accompanying note 32.
41. See id.
42. See U.S. Envtl. Protection Agency, Dupont Agrees to Lower Limit of 

PFOA in Drinking Water 3 (2009), https://www.epa.gov/sites/production/
files/2016-05/documents/dupont-fs0309.pdf.

43. Id.
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levels of the nearby residents were even higher than what 
DuPont’s very own internal safety standards designated as 
safe.44 Because of this discovery, the agency took two criti-
cal steps: (1) EPA obtained valuable data through litigation 
discovery, thereby allowing EPA to use its authority under 
TSCA to diminish the use of PFOA in household products, 
and (2) EPA awarded the largest fine ever issued for a viola-
tion of TSCA, in the amount of $16.5 million.45

Unfortunately, the outcome of the DuPont case was a 
rarity. It is highly improbable that a small-town farmer will 
know where to begin an arduous legal battle like the one 
fought by Mr. Tennant in Parkersburg, West Virginia, and 
even less likely that such a battle will be won. Unfortunately, 
the most important takeaway from the fight between Mr. 
Tennant and DuPont is not the optimistic sentiment that 
PFOAs finally experienced a damaging blow, and eventually, 
that PFOA manufacturing ceased. Instead, it was not until 
after hundreds of animals were dead and PFOA had contam-
inated an entire town that EPA had the opportunity to take 
effective regulatory action. This case revealed an unfortunate 
truth about the regulation of the toxic chemicals industry: 
there are too many chemicals that pass through the regula-
tory system without being thoroughly evaluated for safety. 
Had Mr. Tennant not been determined to get to the bottom 
of the issue, EPA might have never obtained necessary safety 
information on PFOAs, and consequently, may have never 
had the opportunity to address the tragic effects of the hap-
hazard disposal of PFOA-laden waste.

The silver lining in this story is that situations like Mr. 
Tennant’s gave momentum to some of the most important 
legislative changes in the history of toxic chemical regulation. 
The next Section of this Note will parse out the legal aspects 
of the recent toxic chemical legislation created to facilitate 
preventative and remedial measures for public exposure to 
hazardous chemicals.

III. Legal Background

Although the original passage of TSCA was a major victory 
for those seeking to improve the safety of toxic chemical 
manufacture, distribution, and management in the United 
States, many problems with the legislation were revealed 
in the years following its passage. Namely, EPA could not 
enact meaningful regulations without clearing the legislative 
hurdles present in TCSA. The deficiency in EPA’s practical 
regulatory power under TSCA was widely recognized,46 and 
curing this deficiency became a major objective for the draft-
ers of TSCA amendments implemented under the Frank 

44. Rich, supra note 1.
45. See Hammond et al., supra note 30; see also McGarity, supra note 34, at 

1033−47.
46. Frank R. Lautenberg Chemical Safety for the 21st Century Act: Hearing on S. 

697 Before the S. Comm. on Env’t and Pub. Works, 114 Cong. 19-20 (2015) 
[hereinafter 2015 Hearing] (statement of Hon. Jim Jones, Assistant Admin-
istrator, Office of Chemical Safety and Pollution Prevention, Environmental 
Protection Agency).

R. Lautenberg Chemical Safety for the 21st Century Act 
(“LCSA”).47, 48

The following portions of this Note discuss the his-
tory and development of the LCSA, specifically: Subpart 
A reviews the provisions of the new law and its underlying 
mechanics; Subpart B expands on the discussion of the pre-
emption provisions of the LCSA, looking at the targets and 
timing of the preemption; and Subpart C discusses specific 
examples of state regulatory schemes affected by the preemp-
tion provision.

A. How the Frank R. Lautenberg Chemical Safety 
for the 21st Century Act Finally Gave TSCA 
Some Teeth

Until 1976, the initial date of passage of the Toxic Sub-
stances Control Act,49 chemicals were researched and man-
ufactured in what many referred to as “the Wild West” 
of toxic chemical regulation,50 with scarce to nonexistent 
oversight by EPA concerning what could be released by 
manufacturers into consumer markets.51 During this time, 
EPA was powerless to require that chemical manufacturers 
test chemicals before assuming they were safe for human 
exposure,52 which left numerous chemicals inadequately 
reviewed. According to John R. Quarles, the Deputy 
Administrator of EPA at the time of TSCA’s initial passage, 
the new regulatory scheme was “one of [the] most urgently 
needed environmental laws.”53 In reaching this conclusion, 
he pointed to the example of the use of vinyl chloride in 
plastics, a chemical linked to liver cancer that caused the 
deaths of fifteen people, as just one of many highly toxic 
chemicals found in various commercial goods.54

Even after the passage of TSCA, toxic chemical regula-
tion in the United States was inadequate. While intended 
to be effective chemical regulation, TSCA, as written, was a 
mere shell that ultimately kept EPA from getting anything 
done. For example, Section 6 of TSCA55 mandated that EPA 
evaluate the risks posed by toxic chemicals and take regula-
tory action to limit these risks by conducting a balancing 
test and regulating these substances using the least burden-

47. Frank R. Lautenberg Chemical Safety for the 21st Century Act, Pub. L. No. 
114-182, 130 Stat. 448 (2016) (to be codified at 15 U.S.C. § 2601 et seq. 
(2016)).

48. 161 Cong. Rec. S8877-78 (daily ed. Dec. 18, 2015) (statement of 
Sen. Merkley).

49. David Markell, An Overview of TSCA, Its History and Key Underlying Assump-
tions, and Its Place in Environmental Regulation, 32 Wash. U.J.L. & Pol’y 333, 
338 (2010).

50. See, e.g., Cory Gerlach, New Toxic Substances Control Act: An End to the Wild 
West for Chemical Safety?, Harv. U.: Sci. News (Oct. 25, 2016), http://sitn.
hms.harvard.edu/flash/2016/new-toxic-substances-control-act-end-wild-west-
chemical-safety/ [https://perma.cc/FT5K-WKB5].

51. Melissa Lee Phillips, Obstructing Authority: Does the EPA Have the Power to 
Ensure Commercial Chemicals Are Safe?, 114 Envtl. Health Persp. 12 (2006), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1764141/ [https://perma.
cc/7UAB-QTMY].

52. See id.
53. Press Release, U.S. Envtl. Prot. Agency, Quarles Testifies on the Need for Toxic 

Substances Act (July 10, 1975), https://archive.epa.gov/epa/aboutepa/quarles-
testifies-need-toxic-substances-act.html [https://perma.cc/3STU-ZY98].

54. Id.
55. Toxic Substances Control Act § 6, 15 U.S.C. § 2605 (2012).
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some means.56 When EPA sought to use its power to regu-
late asbestos under its Section 6 authority, the Fifth Circuit 
struck down its regulatory action by interpreting the words 
“least burdensome” in Section 6 as akin to “least costly.”57

Even more indicative of TSCA’s ineffectiveness at regulat-
ing toxic chemicals is the testimony provided by Jim Jones, 
the Assistant Administrator for the Office of Chemical 
Safety and Pollution Prevention at EPA, at an LCSA hearing 
in 2015. When Oklahoma’s Senator Inhofe asked Mr. Jones 
how many chemicals have been regulated by EPA under its 
Section 6 authority since 1990, Mr. Jones provided a power-
ful answer: “Zero.”58

As time went on, the problems with the initial TSCA 
became evident, particularly concerning EPA’s power—or 
lack thereof—to require chemical testing when a new sub-
stance was under its review.59 In response to the gaps later 
revealed in the original TSCA and the growing need for 
more stringent controls on the chemicals in circulation, law-
makers started working to address the unsuccessful portions 
of the law. After forty years without meaningful reform to 
the nation’s toxic substance regulations, a few dedicated leg-
islators’ desire to enact legislation providing “real momentum 
for meaningful reform” culminated in the Frank R. Lauten-
berg Chemical Safety for the 21st Century Act.60Among the 
areas of the law given much-needed updates were those that 
dealt with EPA’s ability to obtain information used to make 
thorough safety evaluations and place time limitations on 
the review period before chemicals were presumed safe.61 The 
new legislation also brought with it some profound changes, 
including a provision preempting concurrent state regulation 
of toxic substances.62 This proved to be one of the LCSA’s 
most complex and controversial additions.

The Frank R. Lautenberg Chemical Safety for the 21st 
Century Act was signed into law by President Obama 
on June 22, 2016, with significant bipartisan support.63 
Among those in favor of improving the outdated TSCA 
were consumers and environmental groups, and surpris-
ingly, many large corporate entities.64 Other notable groups 
in favor of the LCSA included animal rights groups, which 
were particularly pleased with the new restrictions placed 

56. Id.
57. See generally Corrosion Proof Fittings v. EPA, 947 F.2d 1201 (5th Cir. 1991), 

opinion clarified (Nov. 15, 1991) (finding that EPA’s choice of regulatory ac-
tion to prevent harmful asbestos exposure did not give sufficient weight to the 
financial costs of the chosen form of regulation).

58. 2015 Hearing, supra note 46, at 40 (statement of Hon. Jim Jones, As-
sistant Adm’r, Office of Chem. Safety and Pollution Prevention, Envt’l 
Protection Agency).

59. Sarah E. Light, Foreword: Regulating Toxic Chemicals Through Precautionary 
Federalism, 3 Penn. Undergraduate L.J. 1, 5 (2016).

60. Pub. L. No. 114-182, 130 Stat. 448 (2016) (to be codified in scattered sec-
tions of 15 U.S.C.); 2015 Hearing, supra note 46, at 1 (opening statement of 
Sen. Inhofe, indicating that former Sen. Frank R. Lautenberg, whose mission 
toward the end of his career was to enact legislation providing “real momentum 
for meaningful reform,” had the intention of ensuring that all “stakeholders” in 
the potential reform were in agreement and sought wide bipartisan support for 
the changes).

61. 15 U.S.C. § 2603 (2012).
62. Id. § 2617.
63. 2015 Hearing, supra note 46, at 1 (opening statement of Sen. Inhofe).
64. Id. at 3−7 (letters of support from over 100 industry members of the American 

Allegiance for Innovation (“AAI”)).

on testing potentially toxic chemicals on animals.65 Ulti-
mately, regulatory reform was welcomed by almost every 
industry participant.

However, a notable number of interest groups opposed 
the LCSA.66 The opposition included over 450 organizations, 
including the Breast Cancer Fund, the Asbestos Disease 
Awareness Organization, and the American Nurses Associa-
tion.67 While the reasons provided by these groups varied, 
one common thread between the LCSA’s opposition was the 
strong disapproval of the amending legislation’s preemption 
provisions.68 In fact, the preemption provision was arguably 
the most contentious portion of the new law and could have 
easily been the provision that prevented the final passage of 
the LCSA. The powerful chemical lobby was undoubtedly 
a significant player in the inclusion of this amendment,69 
especially given the industry’s claims that the patchwork 
regulation of toxic chemicals by state regulators was overly 
burdensome and costly.70 Because such reform was long 
overdue, the LCSA brought numerous significant revisions 
to EPA’s power through toxic chemical legislation, which are 
discussed more specifically in the next Sections.

B. Chemical Review Process Under the Frank R. 
Lautenberg Chemical Safety for the 21st 
Century Act

The LCSA charges the EPA Administrator with determin-
ing which chemicals pose a substantial or unreasonable risk 
to human health, taking into account both the degree and 
likelihood of exposure to the chemical in question.71 The 
Administrator is not only responsible for making a risk 
determination upon the introduction of a new chemical 
into the market, but also for evaluating the risks posed by 
chemicals used for new purposes, and assessing chemicals 
already in use that the Administrator believes may be poten-
tially harmful.72

When a manufacturer wants to release a new chemical 
onto the market, it must file with EPA under Section 5 of 
the LCSA and submit a Pre-Manufacture Notice (“PMN”) 
at least ninety days before the start of the manufacturing.73 
After a receiving the PMN, the Administrator begins review-
ing the chemical to determine whether the intended produc-
tion and use are likely to pose an unreasonable risk to human 

65. 15 U.S.C. § 2603(h); see also Lynn L. Bergeson, Lynn R. Goldman, James V. 
Aidala & Lawrence E. Culleen, Toxic Substances Control Act Reform: What’s 
Happening, and What’s Next?, 46 ELR 10357 (May 2016).

66. 2015 Hearing, supra note 46, at 10.
67. Id.
68. Id. (“When considered in light of its aggressive preemption of state law that 

would actually remove existing protections in many states, the bill is actually 
worse than the existing statute from a consumer protection perspective.”)

69. See, e.g., id. at 90−91 (testimony of Kenneth Cook, President, Environmental 
Working Group).

70. Id. at 159 (statement of Richard A. Denison, Ph.D., Lead Senior Scientist, 
Environmental Defense Fund) (“Now, it needs to be noted that the current 
patchwork of state regulations and laws, which we have strongly supported, 
cover only a small number of chemicals and reach only a fraction of the Ameri-
can public.”).

71. 15 U.S.C. § 2605 (2016).
72. Id.
73. Id. § 2604.
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health, paying particular attention to whether vulnerable 
populations, such as children and the elderly, will be particu-
larly at risk of exposure.74

After the Administrator makes a risk determination for a 
given chemical, it is placed on the TSCA inventory, which is 
the list of all chemicals EPA has reviewed and assigned risk-
determinations.75 Once on the inventory, chemicals are sub-
ject to Significant New Use Rules (“SNURs”) that apply if 
a manufacturer intends to use a substance for a substantially 
different purpose from the purpose initially indicated on the 
TSCA Inventory.76 If the chemical is evaluated as a “signifi-
cant new use” chemical, EPA must determine whether the 
substance will in fact be manufactured for a substantially 
new use.77

In deciding whether the chemical substance will be manu-
factured for a significantly new use, the Administrator must 
consider (1) the projected amount of the substance that will 
be manufactured and produced, (2) the extent to which the 
chemical’s new use will change the type and form of exposure 
to the substance, (3) the extent to which the use will increase 
the magnitude and duration of exposure to the substance, 
and (4) the expected manner and methods of manufactur-
ing, processing, distribution, and disposal of the substance.78

In addition to undertaking review of new chemicals and 
chemicals designated as significant new use chemicals, the 
LCSA also provides the Administrator with broad author-
ity to review any chemical reasonably believed to pose harm 
to human health or the environment, or any chemical for 
which sufficient data has not been developed to make such 
a determination.79 This review authority gives the Adminis-
trator incredible power to review any chemical in existence, 
thus providing a mechanism for reevaluation of chemicals 
that were previously out of the Administrators review power 
under the initial TSCA legislation.

Once the Administrator begins review of a chemical, the 
Administrator must make a determination that either the 
chemical is “high-risk,” as it presents an unreasonable risk of 
injury to human health or the environment, or “low-risk,” as 
the chemical does not present an unreasonable risk to human 
health or the environment.80 The Administrator may also find 
that additional information is required to make a determina-
tion regarding the chemical’s risk of injury to health or the 
environment, and that without this additional information, 
(1) the production, utilization or disposal of the substance 
may pose an unreasonable risk to the environment or vulner-
able subpopulations, or (2) the substance will be produced 
in substantial quantities, and there will be either significant 

74. Id.
75. Id.; see also Reviewing New Chemicals Under the Toxic Substances Control Act 

(TSCA): Is My Chemical Subject to a SNUR?, U.S. Envtl. Protection 
Agency, https://www.epa.gov/reviewing-new-chemicals-under-toxic-substances- 
control-act-tsca/regulatory-actions-under-tsca/[https://perma.cc/4K3V-AFRR] 
(last visited Jan 23, 2017) [hereinafter Reviewing New Chemicals].

76. Reviewing New Chemicals, supra note 75.
77. 15 U.S.C. § 2604.
78. Id.
79. See id. § 2603.
80. Id. § 2605(b).

human exposure to the substance or the chemical will enter 
the environment in large quantities.81

C. Time Limitations of the Review Process

Once the review process has begun, the LCSA imposes mul-
tiple limitations on the Administrator regarding the duration 
of the review process. First, chemicals reviewed pursuant to 
a PMN or under the SNURs cannot be manufactured for 
ninety days, unless the Administrator makes a risk deter-
mination before the ninety-day period has concluded.82 The 
Administrator may, for good cause, extend the initial review 
period by up to ninety days.83 If the Administrator believes 
there could be significant exposure to the substance due to 
the volume of production, or that there is insufficient infor-
mation to make an adequate determination, the Administra-
tor must communicate this information to the manufacturer 
in writing within forty-five days of the end of the ninety-day 
initial review period.84

The expiration of the ninety-day period does not relieve 
the Administrator of the duty to make a risk priority determi-
nation.85 Such risk determination, irrespective of the ninety-
day prohibition on manufacturing or production, must be 
made within the time frame the Administrator established 
during the rulemaking process.86 However, the rule must set 
the deadline for risk prioritizations at no more than one year 
and no less than nine months after the initial risk evaluation 
is undertaken.87 Additionally, manufacturer requested risk 
evaluations must be completed within three years of the date 
the request was granted.88

Restrictions imposed on the manufacture of a certain 
chemical are dependent on the risk designation that is given 
to the substance. However, the Act makes clear that for 
chemicals subject to review, unless a “low-risk” determina-
tion is made, the manufacturer is prohibited from continuing 
the manufacture or production of the chemical under review, 
even if the Administrator fails to Act within the time frame 
allotted for completing the risk determination.89

D. Testing Requirements and the Implications of 
High-Risk and Low-Risk Designations

As previously mentioned, once the EPA Administrator takes 
a chemical substance under review, a determination must be 
made concerning the priority designation of that chemical.90 
After beginning the risk evaluation of a chemical, the Admin-
istrator has six months to publish the scope of the review and 
indicate the types of uses and hazards that the Administra-

81. Id.
82. Id. § 2604(a)(1)(B).
83. Id. § 2604(c).
84. Id. § 2604(e)(1)(B).
85. Id. § 2604(a)(4)(A).
86. Id.
87. Id. § 2605(b)(1)(C).
88. Id. § 2605(b)(4)(G).
89. Id. § 2604(a)(4)(B)(iii).
90. Id. § 2604(a)(1)(B)(ii)(II).
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tor’s determination will encompass.91 There are three possible 
outcomes: (1) the chemical is determined to be a high-risk 
substance that “presents an unreasonable risk of injury to 
health or the environment”92; (2) a risk determination can-
not be made because of insufficient information with respect 
to the risk potential of the chemical or because of significant 
exposure potential93; or (3) the chemical is determined to be 
a low-risk substance that “is not likely to present an unrea-
sonable risk of injury to health or the environment.”94

Upon making a high-risk designation for a particular 
chemical, the Administrator must take one or more various 
types of actions, as needed, to protect against the risks posed 
by the chemical, including: (1) limiting the manufacture, 
processing, or distribution of the substance for particular 
uses; (2) requiring warning labels and other informational 
disclosures; (3) limiting the commercial uses for the chemi-
cal; (4) prohibiting the manufacture, processing, or distribu-
tion of the substance in commerce, as long as there is notice 
provided to the manufacturer within forty days of the expi-
ration of the ninety-day review period; or (5) “consult[ing] 
with the Assistant Secretary of Labor for Occupational 
Safety and Health prior to adopting any prohibition or other 
restriction relating to a chemical substance . . . to address 
workplace exposures.”95

If the Administrator is unable to designate a chemical as 
either high-risk or low-risk, the Administrator must issue an 
order that establishes any restrictions on the manufacture 
or production of the chemical until information sufficient 
to make a determination is produced.96 The manufacturer 
may continue manufacturing or producing the chemical in 
any manner that is not inconsistent with the Administrators 
order, even if additional tests of the chemical must be pro-
duced before a risk determination can be made.97 Finally, if 
the administrator determines that a chemical is low-risk, the 
manufacture and production of the chemical may resume, 
and the Administrator must publish the risk determination 
in the Federal Register.98

E. No Double Dipping: The LCSA’s New 
Preemption Provisions

Unlike prior toxic chemical legislation, the LCSA features 
a provision that preempts state laws from co-regulating any 
toxic chemical actively regulated under federal law.99 The 
preemption provision invalidates state laws governing the 
production, manufacture, or use of chemicals in any man-
ner when applied to chemicals that the Administrator has 
reviewed or is currently reviewing.100 More specifically, a 
state law is preempted if it imposes restrictions, notifica-

91. See id. § 2605(b)(4)(D).
92. Id. § 2604(a)(3)(A).
93. See id. § 2604(a)(3)(B).
94. Id. § 2604(a)(3)(C).
95. Id. § 2604(f )(5).
96. Id. § 2604(e).
97. Id.
98. Id. § 2604(g).
99. Id. § 2617.
100. Id.

tion requirements, or testing requirements for any chemical 
that is already the subject of EPA restrictions.101 Although 
the preemption provisions of the LCSA are extraordinarily 
broad, there are some exceptions to preemption, as well as an 
option for states to apply for a waiver of preemption if they 
choose to do so.102

As previously mentioned, preemption was one of the most 
contentious issues facing the passage of the LCSA.103 Some 
legislators viewed the preemption provision as destroying 
the potential for co-enforcement between state and federal 
authorities,104 and the governors of various states with well-
established chemical safety laws also fiercely opposed it.105 
Chemical manufacturers, however, saw the preemption pro-
vision as a victory. According to the chemical lobbying group, 
American Chemistry Council, the provision would “reduce 
the number of inconsistent state-based chemical initiatives 
that impede interstate commerce and send mixed messages 
to consumers.”106

The preemption of state regulation under the new amend-
ments comes in the form of “ceiling preemption” that “prohib-
its lower levels of government from requiring anything more 
than or different from what the higher-level law requires . . . 
[and] can completely prohibit lower-level governments from 
passing any law regulating the topic or area in question.”107 
The text of the LCSA calls for the preemption of state laws 
regulating a chemical for which a determination has been 
made by the Administrator, regardless of the actual outcome 
of the determination.108 In other words, if the Administra-
tor determines a chemical is low-risk, state regulation of that 
chemical is indefinitely prohibited.

Pause preemption refers to the preemption of new state 
laws regulating substances that the Administrator has begun 
to review, starting when the scope of review is established by 
the Administrator, and ending when a review determination 
has been made.109 Pause preemption does not apply to the 
enforcement of already enacted laws regulating a chemical 
before the Administrator took the chemical under review.110 
State laws requiring the production of information that “is 

101. Id.
102. Id.
103. See, e.g., 2015 Hearing, supra note 46, at 72–73 (statement of Sen. Cardin dur-

ing questioning of Mr. Jim Jones, Assistant Administrator, Office of Chemical 
Safety and Pollution Prevention, Environmental Protection Agency).

104. See, e.g., id. at 83 (questioning by Sen. Merkley of Mr. Jim Jones, Assistant 
Administrator, Office of Chemical Safety and Pollution Prevention, Environ-
mental Protection Agency).

105. Id. at 98 (Statement from Sen. Boxer indicating the opposition of governors 
from California, Massachusetts, New York, Iowa, Maine, Maryland, Oregon 
and Washington, as a result of the effects of the preemption provision of the 
TSCA amendment).

106. Chemical Management: Lautenberg Chemical Safety Act, Am. Chemistry 
Council, https://www.americanchemistry.com/Policy/Chemical-Management/ 
LCSA.html [https://perma.cc/R9LQ-6XE5] (last visited Apr 10, 2017).

107. 15 U.S.C. § 2617; Fundamentals of Preemption, Pub. Health L. Ctr., http://
www.publichealthlawcenter.org/sites/default/files/resources/nplan-fs-funda-
mentals-2010.pdf (last visited Jan. 5, 2016).

108. 15 U.S.C. § 2617; Toxics Use Reduction Inst., Updates to the Toxic 
Substances Control Act (TSCA): Changes to the State-Federal Re-
lationship: Preemption Provisions 1−2 (2016), http://www.turi.org/con-
tent/download/10306/172638/file/Fact%20Sheet.%20TSCA%20Preemp-
tion%20Provisions.%20June%202016.pdf.

109. 15 U.S.C. § 2617; Toxics Use Reduction Inst., supra note 108, at 1−2.
110. Id.
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reasonably likely to produce the same information required” 
by the LCSA during the Administrator’s review process are 
pause preempted.111 Essentially, pause preemption begins 
when the chemical is taken under review, and long-term 
preemption kicks in when a review determination is made. 
Pause preemption is merely intended to “fill the gap” while 
the Administrator is working to develop sufficient informa-
tion to make a review determination.112

Although the scope of preemption in the LCSA is incred-
ibly broad, a few state actions have been exempted from 
preemption. Most notably, states are not preempted from 
enforcing or creating any law that “implements a reporting, 
monitoring, or other information obligation for the chemical 
substance not otherwise required” by the LCSA or other fed-
eral law.113 Consequently, if a state regulation only requires 
informational disclosures and does not restrict the use or 
manufacture of the chemical as a result, preemption does not 
apply. Other additional exceptions to preemption include 
any state laws that are related to water quality, air quality, or 
waste treatment or disposal, unless the law would be incon-
sistent with action previously taken by the Administrator.114

In addition to determining the types of laws preempted, 
the LCSA establishes that any chemical-specific state laws 
enacted prior to April 22, 2016, and any state regulatory 
framework in place prior to August 31, 2003 are not preempt-
ed.115 Interestingly, the 2003 date was set to avoid preempt-
ing California’s Proposition 65,116 which played an integral 
role in setting the bar for the TSCA reform that came about 
in 2016. Despite the carve-out for the California toxics law, 
many other state regulatory laws are vulnerable to complete 
preemption if they are not directed at specific chemicals, as is 
required for any law passed after the 2003 cutoff date.

Another noteworthy aspect of preemption under the 
LCSA is that a state seeking to enforce a law subject to 
preemption, whether long-term or pause preemption, can 
apply for exemption from preemption.117 The LCSA dif-
ferentiates between discretionary exemptions and required 
exemptions,118 both of which are subject to public notice 
and comment.119

The Administrator must grant required exemptions if the 
state requirements would not (1) unduly burden interstate 
commerce in creating or utilizing the substance; (2) cause a 
violation of any federal law, rule, or order; and (3) the state’s 

111. 15 U.S.C. § 2617; Toxics Use Reduction Inst., supra note 108, at 1−2.
112. Daniel E Uyesato, TSCA Amendments: Highlights and Implications for Down-

stream Users of Chemicals, 48 A.B.A. Sec. Env’t, Energy, Resources 1, 2−4 
(2016).

113. 15 U.S.C. § 2617(d)(1)(A)(ii) (2016).
114. Id.
115. Id. § 2617(e)(1).
116. See, e.g., S. Rep. No. 114-67, at 26 (2015) (“[Section 17] adopts similar lan-

guage to section 231(b) of the Consumer Product Safety Improvement Act 
(CPSIA), which was intended to exclude California’s ‘‘Proposition 65’’ require-
ments from federal preemption under that Act. It is the Committee’s intent 
that adopting this provision in S. 697 would effectively achieve the same re-
sult.”); see also Dennis E. Raglin, The New Toxic Substances Control Act: How 
We Got Here, the Highlights of the New Law, and How It Impacts Companies and 
Their Products, 34 Westlaw J. Toxic Torts 1, 3 (2016).

117. See 15 U.S.C. § 2617(f ).
118. Id. § 2617(f )(1)−(2).
119. Id. § 2617(f )(5).

concern for the specific chemical is based upon peer-reviewed 
science.120 Alternatively, states with existing laws that restrict 
a chemical under review by the administrator will have as 
much as eighteen months after EPA begins the prioritization 
process, or until the risk evaluation is published—which-
ever is sooner—to continue enforcing the law.121 Once EPA 
makes a risk determination, however, the state law is again 
preempted, unless a discretionary exemption is granted.

Discretionary exemptions, in contrast to required exemp-
tions, are granted upon the Administrator’s determination 
that the following four factors are satisfied: (1) compelling 
conditions make the exemption necessary to protect human 
health or the environment; (2) compliance with the proposed 
state requirement would not unduly burden interstate com-
merce; (3) compliance with the proposed state requirement 
would not cause a violation of any applicable Federal law, 
rule, or order; and (4) the proposed requirement addresses 
a risk posed by a chemical substance in a way that is con-
sistent with the best available science, based upon studies 
utilizing sound and objective scientific practices, and based 
on the weight of the scientific evidence.122 The statute does 
not provide any guidance on how the Administrator should 
interpret each of these requirements when granting a discre-
tionary exemption.

After a state applies for a waiver of preemption, the Admin-
istrator must make a risk determination within 110 days of 
receiving a required exemption application, and within 180 
days of receiving a discretionary exemption application.123 

If an application for required exemption is not reviewed 
within the 110-day time frame, the exemption is automati-
cally approved.124 A required waiver is only valid until the 
Administrator publishes the final risk determination.125 All 
decisions concerning whether state exemption applications 
are granted or denied are judicially reviewable and subject to 
various time and venue limitations.126

F. State Toxic Chemical Laws: What Now?

State preemption was particularly contentious because it sub-
jected many existing state laws to potential preemption,127 
but despite this, many states have continued to push ahead 
with new chemical reform legislation.128 As of February of 
2017, chemical reform legislation had been introduced in six-
teen states, with another five states anticipating the eventual 
introduction of similar legislation, as of 2017.129 Among the 
pieces of legislation passed since the enactment of the LCSA 
is a bill in California that would impose ingredient label-

120. Id. § 2617(f )(2)(A).
121. Id. § 2617(f )(2)(B).
122. Id. § 2617(f )(1).
123. Id. § 2617(f )(3).
124. Id. § 2617(f )(4).
125. Id. § 2617(f )(7).
126. Id. § 2617(f )(8).
127. See, e.g., 2015 Hearing, supra note 46, at 79 (statement of Sen. Cardin dur-

ing questioning of Mr. Jim Jones, Assistant Administrator, Office of Chemical 
Safety and Pollution Prevention, Environmental Protection Agency).

128. Rizzuto, supra note 6.
129. Id.
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ing requirements in household cleaning products, including 
fragrances,130 and a Maine law restricting the sale of couches 
containing certain levels of flame retardants.131

Although some states seem undeterred by the new chemi-
cal reform laws, many critics of the preemption provision 
are concerned with the implications of taking states out of 
the picture when it comes to regulating the chemicals taken 
under review.132 Some commentators believe that pushing 
the states out and shifting the final say to EPA is arbitrary.133 
While there can only be speculation as to the implications 
of this power-shift, giving the Administrator the sole power 
to regulate chemicals may undermine the possibility of thor-
ough toxic chemical review.134 By diminishing state regula-
tory power, there is no safety net to mitigate the consequences 
of a mistaken risk determination issued by the Administrator.

For instance, in 2015, the U.S. Court of Appeals for the 
Ninth Circuit held that EPA approval of a chemical called 
sulfoxaflor, produced by Dow AgroSciences, was based on 
“flawed and limited data,” striking down the approval until 
further data was presented to show the chemical was safe.135 
After reviewing sulfoxaflor, EPA determined that additional 
testing was required before granting unconditional approval 
of the chemical as a pesticide, but EPA unexpectedly granted 
the chemical unconditional approval before the additional 
testing had been completed.136 Sulfoxaflor was controversial 
because of its potentially devastating impact on local honey-
bee populations.137

This story is illustrative in evaluating the LCSA’s preemp-
tion provisions because California’s Department of Pesticide 
Regulation indicated that it has “long had concerns about 
sulfoxaflor’s impact on bees and has never allowed uncon-
ditional registration in that key farming state.”138 In other 
words, EPA approved a potentially bee-harming chemical 
for use as a pesticide on crops that attract bees, whether by 
mistake or negligence, and the state of California was ready 
to pick up the pieces.139 Although pesticides are regulated 
under the Federal Insecticide, Fungicide, and Rodenticide 

130. California Cleaning Product Right to Know Act of 2017, Cal. Health & Safety 
Code § 108950−108960.

131. Me. Rev. Stat. tit. 38, § 1609 (2010).
132. See Light, supra note 59, at 9.
133. Id. at 1.
134. Id. at 5.
135. Pollinator Stewardship Council v. EPA, 806 F.3d 520, 522 (9th Cir. 2015) 

(“Because the EPA’s decision to unconditionally register sulfoxaflor was based 
on flawed and limited data, we conclude that the unconditional approval was 
not supported by substantial evidence.”).

136. Carey Gillam, U.S. Court Finds EPA Was Wrong to Approve Dow Pesticide 
Harmful to Bees, Reuters: Env’t (Sept. 10, 2015), http://www.reuters.com/
article/us-epa-agriculture-honeybees-idUSKCN0RA2CQ20150910 [https://
perma.cc/JN3Q-JT8G].

137. Id.
138. Id.
139. To the credit of EPA, it did respond to the Ninth Circuit’s decision by 

“reevaluat[ing] the data supporting the use of sulfoxaflor and is approving a 
registration that meets all requirements of the court.” Decision to Register the 
Insecticide Sulfoxaflor With Limited Uses and Pollinator Protective Requirements, 
U.S. Envtl. Protection Agency, https://www.epa.gov/ingredients-used-
pesticide-products/decision-register-insecticide-sulfoxaflor-limited-uses-and 
[https://perma.cc/24XM-SFJF] (last visited Jan. 5, 2018).

Act (“FIFRA”),140 not under TSCA,141 the facts of the situa-
tion show the respective roles state and federal regulators can 
play when new chemicals are poised to enter the market.

During a hearing on the LCSA, Sen. Barbara Boxer 
(D-Cal.) stated: “I absolutely don’t believe in allowing the 
perfect to be the enemy of the good.”142 Unfortunately, the 
LCSA in its current form is not good enough. There is too 
much at stake when the EPA Administrator is given the sole 
authority to regulate toxic chemicals that could cause severe 
medical problems for millions of Americans. To combat this, 
the states and EPA must work together to create a symbiotic 
state-federal relationship and ensure the goal of the nation’s 
toxic chemical regulatory system is to effectively, accurately, 
and efficiently regulate toxic substances.

IV. Legal Analysis

The preemption of the state regulations of chemicals under 
review, or already reviewed, by EPA may be the pitfall of the 
entire LCSA. The most basic issue posed by the preemption 
provision is the under-utilization of the state regulatory sys-
tems, which are the best entities to address the issues most 
seriously affecting the states’ unique geography because of 
their proximity to and vested interest in the outcome of local 
issues. Preemption fails to recognize that the states have the 
most effective means for determining which chemicals have 
the potential to cause the most harm to their populations.

The priorities and perspectives on chemical regulation for 
state and federal regulators are vastly different. This may be 
a result of the differences in the geographical area for which 
they are responsible. However, when both regulatory bod-
ies work in tandem to keep toxic chemicals from making 
their way into the homes of unsuspecting families, the likeli-
hood that toxic chemicals slip through the regulatory cracks 
is much lower. By tying the hands of state regulatory bodies, 
which begins the moment EPA takes an interest in review-
ing a given chemical, too much power is placed in the hands 
of the federal regulators. Furthermore, if the EPA Admin-
istrator gets it wrong, states have few choices other than to 
engage in costly and time-consuming litigation or to just sit 
back and watch the potential hazards of dangerous chemi-
cals go unchecked.

The Sections below examine the unique benefits of state 
toxic chemical regulation and the practical limitations on 
federal toxic chemical regulation. They will examine where 
the justifications for preemption of state law fall short, spe-
cifically concerning the Administrator’s final say on reviewed 
chemicals. Finally, the next sections will discuss why excep-
tions and waivers do not adequately mitigate the problems 
with LCSA’s preemption provisions.

140. Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), 7 U.S.C. §136 
(2012).

141. 15 U.S.C. §§ 2602 (2)(B)(ii).
142. 2015 Hearing, supra note 46, at 41.
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A. States Are in the Best Position to Tackle Toxic 
Chemical Issues

Every state has its own unique industries. An important 
industry in Texas may be small potatoes to Idaho. States 
with region-specific industries, such as natural gas explora-
tion, may be better equipped to handle the local impacts of 
drilling, specifically when it comes to controversial issues like 
hydraulic fracturing.143 States are the most effective enforcers 
of regulatory laws because state agencies are closest to the 
problems. As concerns arise, state regulators may be more 
informed about the problem and have narrower responsi-
bilities than federal regulators, which allows them to focus 
resources to more effectively eradicate exposure risks than 
the federal regulators. Effective resolution of toxic chemical 
concerns can also serve to keep a local problem from evolving 
into a bigger, national problem. Because EPA is in charge of 
all chemical issues arising on a national level and is conse-
quently required to evaluate the need for chemical regula-
tions from a national viewpoint, local problems will likely 
receive fewer resources than if these same issues are resolved 
by state legislators.

As previously discussed,144 the case involving EPA’s 
approval of the pesticide sulfoxaflor was based upon “flawed 
and limited data,”145 which stood in contrast to the partial 
ban on the chemical already in place under California law. 
This example provides support for the assertion that in some 
cases, state laws will simply do a better job than federal laws 
at regulating potentially harmful chemicals. While it is cer-
tainly possible that EPA made an innocent mistake when it 
approved the use of a sulfoxaflor, it is also possible that EPA 
did not have information of a high enough quality to make 
an adequate determination. But while states are required to 
make determinations based on objective, peer-reviewed sci-
entific studies, EPA is no longer subject to additional review 
by state legislators and regulators. This allows for the pos-
sibility that EPA will get it wrong if it continues to operate 
without a safety net—i.e., the states—which is both reckless 
and unnecessary.

If responsibility for the most potent chemicals is kept at 
the federal level, it puts remarkable pressure on the Admin-
istrator to get it right. In addition to the concentration of 
power and responsibility that the LCSA has created, the 
imposition of restrictions on state laws that impose more 
stringent safety standards for toxic chemicals is counterpro-
ductive to the fundamental purpose of the LCSA.

143. Should the Federal Government Regulate Fracking?, Wall St. J. (Apr. 14, 2013), 
https://www.wsj.com/articles/SB10001424127887323495104578314302
738867078 [https://perma.cc/YT84-UT3K] (“But others say states are well 
equipped to regulate fracking. They say the risks of fracking are overstated, and 
the impacts of fracking—both positive and negative—are mostly local, and 
different people balance them differently. So regulation should be left to the 
people who feel them most directly.”).

144. See supra Part III.C.
145. See Gillam, supra note 136.

B. Practical Limitations on Strong Federal Toxic 
Chemical Regulations

Setting aside all other problems with preemption in the 
context of the LCSA, EPA is not equipped to take on the 
entire chemical industry alone. Because EPA requires that 
every new chemical is submitted for review, EPA has become 
solely responsible for all new chemicals that cause even the 
slightest safety or environmental concerns. If EPA reviewed 
all 2,000 new chemicals that enter the market each year to 
make a risk determination,146 the EPA Administrator would 
be tasked with evaluating over thirty-eight chemicals every 
week. The quantity of empirical data that must be reviewed 
during each chemical evaluation will certainly make thirty-
eight chemicals each week almost impossible to thoroughly 
evaluate; moreover, this number does not account for the 
review of any existing chemicals. While it is unlikely that 
this will actually be the workload of the Administrator under 
the LCSA, since chemicals are exempt from submission in 
certain circumstances,147 it provides an illustration of how 
much EPA has been tasked with in order to keep state regula-
tors out of the process.

Additionally, because EPA is subject to Congress’s yearly 
budgetary decisions, the size of the staff and financial 
resources of EPA can vary significantly from year-to-year, 
meaning that the heavy workload placed on EPA by the 
new provisions of the LCSA could be difficult to manage in 
the face of potential budget cuts.148 The steady flow of new 
chemicals into the market, however, is unlikely to be ham-
pered merely because EPA is overloaded with pending risk-
determinations. If anything, manufacturers have a win-win 
situation on their hands: states cannot regulate any chemical 
EPA reviews, and for the chemicals that are reviewed, EPA 
may not always have the necessary resources to review these 
chemicals thoroughly. When faced with the reality of the 
sheer volume of new chemicals that enter the market each 
year, EPA will likely need the added support and flexibility 
that state chemical regulators can provide.

The fact that EPA may be asked to bite off more than 
it can chew with respect to chemical evaluations only 
adds credibility to the concern that the Administrator 
may make a genuine mistake and cause significant harm 
to those exposed to what was thought to be a safe chemi-
cal. Ultimately, EPA needs the state regulators far more 
than the state regulators need federal regulations in their 
home states.

C. Shortcomings of Arguments in Favor of State 
Chemical Law Preemption

As the American Chemistry Council readily pointed out, 
chemical manufacturers do not appreciate duplicative regu-

146. See About NTP, supra note 9.
147. See, e.g., 15 U.S.C. § 2604(h).
148. Kalyn Behnke, Comment, Toxic Preemption: Why the Lautenberg Chemical 

Safety Act’s Erosion of State Authority Contaminates Environmental Law, 57 Ju-
rimetrics J. 459, 477 (2017).
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latory costs.149 Weighing the benefits of uniformity of laws 
(and therefore, less duplicative regulation) against the ben-
efits of having state regulators as a vigilant support system 
is central to the preemption debate.150 But avoiding high 
regulatory costs for the chemical companies certainly cannot 
justify preempting any overlapping state regulations. By pre-
empting state laws, federal regulations send the message that 
state regulations are either unimportant or, even worse—
arbitrary. One justification for state law preemption could be 
that the uniformity makes it easier for chemical companies 
to know what they can and cannot do. However, this argu-
ment assumes that state regulations never add anything to 
federal regulations, but merely duplicate these laws.

Next, with respect to the argument that the LCSA will 
avoid duplicative fees, there is little support within the law 
itself. The LCSA adds yet another exemption to state regu-
lation of chemicals under review for any information-based 
regulations that states would like to implement. So, even if 
the states do not require that chemicals are tested directly 
under the supervision of the state regulatory agency, the fact 
that a state can ask for chemical safety data means that the 
state can certainly impose indirect costs to the manufactur-
ers, which undermines the argument for preemption based 
solely upon the benefits provided by decreased testing fees.

Finally, it may seem possible that federal regulation of 
toxic chemicals could prevent states from competing to 
attract manufacturers to their state through weak chemi-
cal regulations. However, state authorities have consistently 
enacted substantially more comprehensive regulatory systems 
than their federal counterparts. In fact, the biggest lobbyist 
for less stringent reform, the American Chemistry Council, 
mentioned state regulations being too burdensome when 
expressing support for the LCSA.151 Therefore, it is clear that 
federal regulations cannot be justified as a mechanism to 
prevent a race to the bottom; if anything, states may be the 
ones preventing overly manufacturer-friendly regulation at 
the federal level.

D. Problems With Giving the Administrator the Final 
Say on All Reviewed Chemicals

One of the most troubling aspects of the preemption mecha-
nisms of the LCSA is that it vests the Administrator with 
complete responsibility to ensure that bad chemicals do not 
slip through the cracks. This is problematic because the LCSA 
has left little room for error. The law has created a series of 
hoops for states to jump through to continue regulating the 
chemicals they have reason to believe are potentially harm-
ful. The law also assumes that evidence of potential harm can 
always be ascertained during initial testing, which is usually 
the basis for the Administrator’s review. If it took forty years 
for DuPont and 3M to finally disclose the full breadth of the 

149. See Am. Chemistry Council, supra note 106.
150. See Light, supra note 59, at 3 (advocating for “recognition of risk-risk tradeoffs 

that requires weighing the default presumption [that states should never be 
preempted under conditions of regulatory uncertainty] against the benefits of 
more uniform legal rules.”).

151. See Am. Chemistry Council, supra note 106.

PFOA debacle, a reoccurrence of this situation is not out of 
the realm of possibility.

If a situation like the one involving PFOA were to reoc-
cur, it could once again take a significant amount of time for 
the risks associated with the chemical to become known to 
EPA. The Administrator not only has limited time to make 
difficult decisions about very complex chemical substances, 
but even chemists are not always aware of the effects that a 
substance will have on humans. This is precisely why com-
panies like DuPont continue running tests after placing their 
product on the market. The bottom line is that there is a 
very real chance the Administrator will fall victim to human 
error. Unfortunately, when errors are made under the LCSA, 
states are legally prohibited from stepping in to help fix it.

Another shortcoming of the broad preemption of state 
regulatory powers is that it prevents states from enacting rules 
and regulations that go above and beyond what the federal 
regulations mandate. State regulations on toxic substances 
may encourage manufacturers to begin exploring poten-
tially safer alternatives to the production or use of chemicals 
that the states have reason to believe will pose a risk to the 
safety and welfare of consumers or the environment. As illus-
trated by DuPont’s response to suspicions about the safety of 
PFOA,152 it is foolish to rule out the possibility that chemical 
manufacturers will continue producing a harmful chemical, 
even in light of evidence indicating health risks, if there are 
significant financial benefits to the continued manufacturing 
and use of these chemicals. By allowing states to go above 
and beyond to regulate chemicals more stringently than the 
federal regulators, manufacturers will have a financial incen-
tive to find better options to replace the regulated or prohib-
ited products, which will push chemical manufacturers to 
research and utilize safer chemicals.

Finally, the collaboration between state and federal regu-
lators can provide for a more efficient and creative approach 
to chemical regulation.153 This can occur because the states 
can experiment with various regulatory approaches and learn 
from the successes and failures of other states.154 The col-
laborative approach also provides the federal regulators the 
chance to learn from the outcomes of state regulations and 
devote time more appropriately to testing new chemicals. 
States have the opportunity to do much of the heavy lifting 
when it comes to creative regulatory approaches; something 
that should be welcomed by federal chemical laws.

E. Why the Exceptions and Waivers do Not 
Adequately Mitigate the Problems With the 
LCSA’s Preemption Provisions

At the end of the day, no matter how counterintuitive the 
LCSA legislation is with respect to the role of states in chem-
ical regulation, it is, unfortunately, the law. Moreover, the 
preemption provision, while unmistakably controversial, is 
unlikely to be repealed or significantly amended any time 

152. See supra Part II.B.
153. See Behnke, supra note 148, at 472.
154. See id.
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soon. Under the law, however, states are given a few choices 
when the regulations they create—or hope to enact—are pre-
empted. The first step a state can take is to look at the scope 
of review for the chemical it seeks to regulate to determine if 
the regulations it hopes to enforce are preempted in the first 
place. Next, the state can look to the statute to see if there are 
any useful exceptions the state can utilize. Finally, states have 
the option to apply for an exemption from preemption under 
the discretionary or required exemption provisions.

The first option states have when seeking to avoid the 
LCSA’s preemption provisions is to determine whether the 
law they seek to implement overlaps in scope with EPA’s 
scope of review for the chemical in question. The likelihood 
that a given state law will be preempted is determined by 
the scope of review set by the Administrator at the time the 
chemical is taken under review. For example, if the Adminis-
trator reviews a chemical with three different uses, the scope 
of review will determine whether the safety of the chemical 
is being reviewed for any, all, or a combination of those three 
uses. If the scope of review only covers the first two uses, state 
regulations can still cover the third use without preemption, 
since that use falls outside the federal scope of review. Con-
sequently, the scope of review and the judicial interpretation 
of the scope of review will become particularly relevant for 
determining what laws are actually preempted. The implica-
tions of the scope of review are generally apparent. Unfor-
tunately, states have no options if they want to regulate a 
chemical’s use in a given product, and that product is covered 
under EPA’s scope of review for that chemical.

If a state wants to regulate a substance that falls clearly 
within EPA’s scope of review, another mechanism of the 
LCSA may permit the state to regulate the chemical’s manu-
facture and use. To do this, states simply need to apply for 
an exemption with EPA that provides the state with a waiver 
of preemption. However, problems arise under both the dis-
cretionary and required preemption provisions.155 The mech-
anisms through which a state may apply for an exemption 
depend on whether a new state law will be preempted by 
a previous risk determination, or whether an already exist-
ing state law is preempted by a new risk determination. Fur-
thermore, states seeking to impose criminal penalties may 
only do so through a discretionary waiver, since the required 
waiver cannot waive preemption of state criminal penalties 
pursuant to a violation of a state toxic chemical law.156

Assuming the state law at issue is not yet in force, and 
EPA has previously, or is currently undertaking the review 
of the chemical that the state law would regulate, the state’s 
best option would be to apply for a required exemption. A 
required exemption must be granted for state laws that are 
pause-preempted by a recently initiated risk evaluation, but 
only if (1) the law is not unduly burdensome to interstate 
commerce; (2) the law will not cause a violation of another 
existing federal law, rule, or order; and (3) the state’s concern 
for the specific chemical is based on peer-reviewed science.157 

155. See supra Part III.B.
156. 15 U.S.C. § 2617(f )(1)(A).
157. Id.

The state is also required to finalize a statute or proposed or 
final agency rule that regulates a given chemical prior the end 
of the eighteen month period beginning when the Adminis-
trator begins the review.158 The required exemption is simple, 
but it may be difficult for a state to show that a restriction 
on the manufacture, use, or distribution of a chemical will 
not burden interstate commerce, since some regulations may 
cause manufacturers significant financial losses, depending 
on the stringency of the state law. Ultimately, the required 
exemptions are applicable when the state wants to regulate 
something that EPA is currently reviewing.

Turning to discretionary exemptions, if a state law regu-
lating a certain chemical is already in effect and the Admin-
istrator decides to take the same chemical under review, the 
state law is preempted and the state will have to file for a dis-
cretionary exemption.159 It is difficult for states to determine 
the likelihood of receiving a preemption waiver under the 
discretionary exemption since the requirements for such an 
exemption can seem ambiguous. Proposed state laws may 
only be exempted under compelling circumstances and must 
not unduly burden interstate commerce. Furthermore, the 
stated need for the law must be based on the best available 
science, sound and objective studies, and the weight of sci-
entific evidence. Almost all of the requirements for a state to 
meet the discretionary exemption are vague, which (1) deters 
states that have limited resources to expend in litigation from 
filing for the discretionary waivers, or, at a minimum, from 
challenging the denial of a waiver application, and (2) forces 
states to determine what each element of the discretionary 
waiver practically means through wasteful and expensive 
trial and error.

For instance, states cannot be certain how the Admin-
istrator will interpret “compelling conditions.” The lan-
guage of the LCSA is also unclear about just how many 
degrees of separation can exist between the safety threat 
and the chemical substance before the threat is dismissed 
by the Administrator as illegitimate. Meaning, if adequate 
scientific studies show that a chemical has the potential to 
cause serious harm to human health or the environment, 
but there is not enough data to make a conclusive judgment 
as to immediate safety risks, nothing indicates whether this 
would be interpreted as “compelling.”

Likewise, the validity of the science used by a state to sup-
port its concern over a certain chemical is also a potential 
headache for states because current laws provide no real guid-
ance on how the studies should be conducted. In particular, 
the requirement that a state must have the weight of the sci-
entific evidence to support an assertion that a chemical may 
be a carcinogen is a serious threat to the legitimacy of toxic 
chemical research as a whole. For every study conducted by 
the state that indicates a link between a chemical and health 
risks, the chemical manufacturer could conduct two more 
studies questioning the very same conclusion. Once again, 
DuPont exhibited the very same behavior that is described 
here when it provided West Virginia environmental regula-

158. Id. § 2617(f )(2)(B).
159. See id. § 2617(f )(1).
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tors with studies questioning the seriousness of the health 
risks posed by PFOA.160 The burden is simply too high for 
states seeking to demonstrate that the safety of a chemical 
should be questioned. Federal chemical regulations should 
not encourage litigious behavior or a battle of the experts.

The absence of ascertainable standards for evaluating 
preemption waiver applications severely degrades the com-
promise that Congress intended when it put the exemp-
tion provision in the law. If states are not given clarity on 
what “compelling circumstances” means under the waiver 
provision and how scientific study standards will be imple-
mented, states will be unable to demonstrate when federal 
regulation of a chemical is too slow or ineffective to prevent 
imminent harm.

V. Solution

The problems with the preemption portion of the LCSA 
are never-ending, but improvements could be made to the 
current application of the law to increase the practicability 
of some of the LCSA’s most important provisions. There 
is opportunity for collaboration between federal and state 
authorities, through the clarification of the requirements for 
obtaining a discretionary exemption, the broad issuance of 
state law preemption waivers, and the increased utilization of 
the informational disclosure obligations that states have the 
freedom to enact.

The first step toward improvement would require the 
Administrator to issue guidelines for state regulators seek-
ing an exemption to preemption under the discretionary 
preemption provision. The exemption provision requires two 
particular things from the states that are inadequately artic-
ulated. First, compelling circumstances must warrant the 
waiver, though there is nothing that clarifies what types of 
risks constitute compelling circumstances. To remedy this, 
EPA should provide guidance outlining the appropriate defi-
nition of a compelling circumstance. Two particular factors 
that warrant further clarification are (1) whether an environ-
mental harm will be considered equally as compelling as a 
health risk, and (2) whether the risk posed by exposure to the 
chemical must be severe or likely to cause permanent damage 
to those exposed to the chemical.

Next, EPA should provide guidance on how the require-
ments regarding scientific studies should be interpreted. 
Specifically, EPA should allow scientific studies to satisfy the 
discretionary exemption, which requires that the weight of 
scientific evidence supports the state’s application, if: (1) the 
studies demonstrate a link between the chemical in question 
and a risk to human health or the environment, (2) the stud-
ies are based on peer-reviewed science, (3) there is no substan-
tial and credible contradicting scientific evidence, and (4) the 
determination is made irrespective of whether the scientific 
community has reached a consensus.

To further clarify the scientific evidence standard, EPA 
should issue guidance establishing that, if a study is funded 
directly or indirectly by the manufacturer of the chemi-

160. See supra Part II.B. 

cal, this must be a factor considered when determining the 
weight given to the study. If the study is the product of a 
conflict of interest, meaning the study was funded by inter-
ested parties, EPA should grant the requested state waiver by 
default, unless extenuating circumstances, such as a constitu-
tional concern, would dictate otherwise. By doing this, EPA 
can discourage manufacturers from arbitrarily discrediting 
concern over chemical safety that would be financially detri-
mental to the company.

In sum, the ideal guidelines would entail a rough sum-
mary of what each element means in practice, and what 
states can do to stay safely within and clearly outside of 
each element. Much like the Revenue Rulings issued by 
the Internal Revenue Service, which often feature an 
example of how the provision of the law might look in 
practice,161 it could be useful for EPA to issue similar guid-
ance so that states are not forced to waste valuable time 
and resources applying for waivers that will not be granted. 
By issuing guidelines that empower states to have a viable 
chance of regulating toxic chemicals under review or previ-
ously reviewed by EPA, this strengthens the collaboration 
between state and federal authorities, allowing the Admin-
istrator to share the burdens of the fast-growing chemical 
industry’s constant production of new and untested chemi-
cals with state regulatory bodies.

If EPA and states are at odds, toxic chemical reform is 
genuinely impossible. The federal regulators have been given 
broad power under the LCSA to preempt the safety determi-
nations made by states.162 However, if federal authorities take 
a friendly approach to states seeking to enact protections for 
their citizens, the dangerous elements of the LCSA’s preemp-
tion provisions can be mitigated.

Finally, the states need to begin to utilize the tools the 
LCSA provides for them. The preemption exemption with 
respect to informational disclosures should be thoroughly 
utilized by state regulators. Ensuring that consumers are 
aware of the dangers of toxic chemicals means that consum-
ers and related parties are empowered rather than harmed 
by the LCSA’s treatment of state regulatory authority. States 
are free to implement laws and regulations that implement 
“reporting, monitoring, or other information obligation 
for the chemical substance not otherwise required” by the 
LCSA or other federal law.163 This approach would be similar 
to how U.S. securities laws have developed, by adopting a 
disclosure-based system of regulation.164 This same approach 
is utilized by California’s Proposition 65, which requires that 
business entities provide consumers with a “clear and reason-

161. See Understanding IRS Guidance—A Brief Primer, Internal Revenue Serv., 
https://www.irs.gov/newsroom/understanding-irs-guidance-a-brief-primer 
[https://perma.cc/GGW2-2GKD] (last visited Jan. 5, 2018) (“A revenue rul-
ing is an official interpretation by the IRS of the Internal Revenue Code, re-
lated statutes, tax treaties and regulations. It is the conclusion of the IRS on 
how the law is applied to a specific set of facts.”).

162. See generally 15 U.S.C. § 2617.
163. Id. § 2617(d)(1)(A).
164. Simon Wong, Failings of US Disclosure-Based Regulation, Financial Times 

(Feb. 28, 2010), https://www.ft.com/content/fca44ab2-2308-11df-a25f-
00144feab49a [https://perma.cc/SJH8-WDL9] (“Disclosure underpins the 
US approach to regulating securities markets.”).
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able warning” if the consumer will be exposed to a chemical 
that causes reproductive toxicity or is a known carcinogen.165

Conversely, EPA should use a very light hand when polic-
ing the state information-based regulations. The LCSA pro-
vides very little guidance on what is and is not allowed under 
the provision permitting reporting, monitoring, and other 
informational obligations. If states are vigilant about gather-
ing information on certain substances, the states can provide 
incredible value to federal regulators, who may not have the 
time and resources needed to stay abreast of developments 
with respect to all potentially harmful chemicals, especially 
when a chemical is only a serious problem in a small region 
of the country. If EPA collaborates with states by creating a 
healthy exchange of information, EPA will be able to focus 
on national issues with fewer distractions from smaller, 
regional concerns.

The most dangerous toxic chemicals are those that go 
unnoticed and prevent consumers from making informed 
decisions about their health. If consumers know what they are 
exposed to, then education, rather than regulation, becomes 
the main tool in the regulatory arsenal for preempted states. 
And while public education campaigns will not be as effec-
tive as chemical bans, state utilization of waiver requests and 
the creation of a comprehensive disclosure regime will be 
an excellent first step toward ensuring that toxic chemical 
reform is not stopped in its tracks by adversarial state and 
federal regulatory systems.

165. Safe Drinking Water and Toxic Enforcement Act of 1986, Cal. Health & Safe-
ty Code § 25249.6 (West).

VI. Conclusion

The implementation of the Frank R. Lautenberg Chemical 
Safety for the 21st Century Act is a clear success for those in 
favor of comprehensive toxic chemical reform. The Act closed 
many of the loopholes in the initial Toxic Substances Con-
trol Act legislation, allowing EPA to more thoroughly and 
effectively regulate toxic substances. However, the preemp-
tion of state laws operating concurrently to the LCSA creates 
major issues for the objectives of the new law. Not only are 
states unable to regulate chemicals if EPA has those same 
chemicals under review, but more importantly, the Admin-
istrator’s determination of a chemical as “low-risk” functions 
as a permanent bar to state evaluation or regulation of that 
same chemical.

The LCSA will only work effectively if the burdens of 
chemical regulation are spread between federal and state 
authorities in a way that allows both to do their jobs thor-
oughly and with minimal impact on the chemical manu-
facturing industry. To achieve this objective, EPA must 
clarify and streamline the process by which states can obtain 
an exemption to the preemption of the states’ regulations. 
Further, states should use the LCSA’s preemption carve out 
extensively by implementing regulatory systems that utilize 
disclosure-based regulations, so that even if the states cannot 
directly ban or restrict the use of a harmful chemical, con-
sumers are still aware of possible risks posed by chemicals in 
consumer goods and the surrounding environment.
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“The answer my friend, is blowin’ in the wind, the answer 
is blowin’ in the wind.”  
        —Bob Dylan1

“A house divided against itself, cannot stand.”  
    —Abraham Lincoln2

I. Introduction

Despite the warning of Illinois’s most famous son, electricity 
markets in the Land of Lincoln remain divided.3 Illinois’s 
coal-generating past is speckled with competing interests.4 
This, coupled with the push for more renewable energy pro-
curement, continues to drive conflicts between lawmakers 
and electricity market stakeholders.5 Although attempts to 
fix parts of Illinois’s broken regulatory system have been met 
with varying degrees of success, the divide remains.6 The 

1. Bob Dylan, Blowin’ in the Wind, on The Freewheelin’ Bob Dylan (Colum-
bia Records 1963).

2. Abraham Lincoln, Address at the Illinois Republican State Convention (June 
17, 1858), reprinted in Abraham Lincoln: Selected Writings 134 (2013) 
(quoting Matthew 12:25 (“Every kingdom divided against itself will be laid to 
waste, and every city or household divided against itself will not stand.”)).

3. See Steven Daniels, Why Is Nuke Giant Exelon Touting a Subsidy for Coal−Fired 
Power Plants?, Crain’s Chi. Bus. (Sept. 10, 2016), http://www.chicagobusi-
ness.com/article/20160910/ISSUE01/309109997/why-is-nuke-giant-exelon-
touting-a-subsidy-for-coal-fired-power-plants (implying divide between Chi-
cago’s green policy initiatives and southern Illinois coal plant subsidies).

4. Id.
5. Id.
6. See Kari Lydersen, Illinois Coal’s Last Stand, Chi. Reader (June 15, 2016), 

http://www.chicagoreader.com/chicago/future-coal-mining-energy-illinois/
Content?oid=22523058 (describing Exelon and ComEd’s interests in spon-
sored bill, neglecting completely the interests of Ameren Illinois, “the utility 
serving downstate customers”).  See also Daniels, supra note 3 (Exelon, the 
nation’s largest nuclear power generator, with six plants in Illinois, has tradi-
tionally been opposed to new wind farms in the state, arguing they are compet-

people most hurt by the lack of comprehensive reform are the 
citizens of Illinois. The state has a renewable energy problem, 
but one answer (my friend) is “blowing in the wind.”7

During the Illinois legislature’s 2016 sessions, lawmak-
ers focused much of their attention on the development of 
solar energy production.8 This baby-step approach to renew-
able energy might have satisfied some, but left the wind 
energy market collecting dust.9 These new standards10 left 
wind power behind, despite the fact that some wind energy 
advocates repeatedly referred to Illinois as one of the most 
important states in the country for the future of wind pow-
er.11 A 2015 report conducted by the Department of Energy 
found that Illinois’s cumulative installed wind power capac-
ity stood at 3,842 megawatts, ranking it fifth in the coun-
try.12 In this same report, however, the data showed that the 
percentage of instate electricity generation from wind power 
rests at 5.5%—putting the state twentieth in the country.13 

ing unfairly with its financially pressured nukes). But see Peter Maloney, How 
Illinois Energy Reform “Fixed” the State’s RPS, Promising a Renewables Boom, 
UtilityDive.com (Dec. 22, 2016), http://www.utilitydive.com/news/how-
the-illinois-energy-reform-fixed-the-states-rps-promising-a-renewab/432877/.

7. See Dylan, supra note 1.
8. See Kari Lydersen, In Illinois, New Rules Expected to Make Solar Faster and 

Cheaper, Midwest Energy News (Oct. 19, 2016), http://midwestenergyne-
ws.com/2016/10/19/in-illinois-new-rules-expected-to-make-solar-faster-and-
cheaper/ (On October 11, 2016, Illinois lawmakers approved new intercon-
nection rules for solar panels, streamlining the process for installing new solar 
capacity throughout the state).

9. See Kevin Borgia, Advocates Eye Upcoming Legislative Session to Fix RPS Bill, 
N. Am. Windpower (Nov. 2016), http://issues.nawindpower.com/article/
advocates-eye-upcoming-legislative-session-to-fix-rps-bill/ [https://perma.
cc/4F6S-SHES].

10. The new standards mimic the Federal Energy Regulatory Commission’s best 
practices for streamlining solar interconnection processes and eliminating 
time−wasting approval and study requirements where unnecessary. See Lyder-
sen, supra note 6.

11. See Kevin Borgia, A Plan to Fix Illinois’ Renewable Energy Portfolio Standard, 10 
N. Am. Windpower, Apr. 2013 (citing reasons for characterization as Illinois 
being home to more than 3.5 GW of wind turbines and “major wind energy 
firms . . . [like] Invenergy, Acciona, Mainstream, Goldwind, Nordex, Suzlon 
and Broadwind Energy.”).

12. See U.S. Dep’t of Energy, Wind Technologies Market Report for 2015 
9 (2016), https://energy.gov/sites/prod/files/2016/08/f33/2015-Wind-Tech-
nologies-Market-Report-08162016.pdf.

13. See id. (Iowa, Illinois’s direct neighbor to the west, ranks first with its 6,209 
megawatts of installed capacity accounting for 31.3% of its instate generation).
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Still absent from these new standards governing Illinois’s 
electricity market is perhaps one of the state’s greatest assets 
for establishing a renewable energy future: wind.14

Current legislation guiding renewable energy within the 
electricity markets in Illinois is seriously flawed, leading to 
confusion and the formation of impenetrable monopolies by 
traditional utilities. This approach threatens to ensure that 
investment in wind energy in Illinois will never reach its full 
potential, while also preventing the state from reaching its 
own renewable portfolio standard mandate. While Illinois’s 
renewable portfolio standard reflects strong public policy in 
favor of renewable energy, the language of the statute that 
mandates compliance for major players in the electricity 
markets makes future renewable energy projects, particu-
larly major wind power lines on and offshore, stagnant if not 
impossible. In order for Illinois to meet its renewable energy 
goals, state lawmakers must amend the Illinois Power Agency 
Act to strengthen long−term investment in wind energy on 
land and offshore.

Part II of this Note addresses the environmental benefits 
of wind power and how wind energy development has grown 
in the last three decades in the United States and specifically 
within Illinois. Part II also includes a discussion of offshore 
wind energy development and its place in Illinois’s renewable 
energy future. Part III discusses the regulatory landscape 
for the electricity market in Illinois starting generally with 
a discussion of renewable portfolio standards and the legis-
lation that has been enacted to meet the Illinois mandate. 
Additionally, Part III compares and contrasts Illinois’s meth-
odology of meeting its ambitious RPS compared to other 
states. Part IV highlights the issues with Illinois’s regulatory 
scheme, both the flaws within the statute and the practical 
effects of these flaws. Part V argues that the Illinois Power 
Agency Act must be amended to ensure that future develop-
ment of wind projects in Illinois can move forward. This part 
of the Note also addresses arguments against amending the 
renewable portfolio standard, in particular, whether the state 
should adopt different measures. Part VI concludes that Illi-
nois must amend its renewable portfolio standard to ensure 
long-term investment in wind energy projects both on land 
and off the coast of Lake Michigan.

II. Wind Energy Overview

Since the 1970s, wind power has become an increasingly 
important part of the fight against climate change.15 The 
following Sections provide a general outline of how wind 
produces electricity as well as the environmental benefits 
of electricity generation through wind power, the status 

14. See Borgia, supra note 11.
15. See Electricity Explained, U.S. Energy Info. Admin., http://www.eia.gov/

energyexplained/index.cfm?page=electricity_in_the_united_states [https://
perma.cc/UMH7-3DZ6] (last updated Mar. 29, 2016) [hereinafter Electricity 
Explained] (explaining that wind power accounts for 5% of electricity genera-
tion in the U.S. today).

of wind power in the United States and more specifically, 
within Illinois including the recent developments in offshore 
wind farms.

A. Harnessing Wind Energy for Electricity

The process for turning a renewable source of energy like 
wind into electricity requires several complex steps. The pro-
cess begins as the sun warms the atmosphere.16 The heating 
of the uneven terrain, coupled with the rotation of the Earth, 
cause bursts of kinetic energy, more commonly known as 
wind.17 Next, wind turbines, typically consisting of two 
or three blades that face into the wind or “upwind,” spin 
and capture kinetic energy of the wind and convert it into 
mechanical power.18 Historically, the mechanical energy 
from the spinning wind turbines powered simple but indus-
trious purposes.19 More modern wind turbines can hook up 
to sophisticated generators that convert the wind power into 
electricity.20 Electricity generation is measured in kilowatts 
(kW) for large turbines or megawatts (MW), 1000 kW, for 
even larger generators.21 Whereas the largest utility-scale tur-
bines can generate 5-8 MW of electricity standing alone,22 
a more typical utility-scale (1.5 MW generating capacity) 
wind turbine has the capacity to generate close to 3.4 million 
kilowatt hours per year (kWh/yr) of electricity, commensu-
rate with what 300 American households require annually 
for electricity.23

Finally, these turbine−connected generators can tap into 
an electrical grid.24 Although utility companies on the sup-
plier side traditionally own the grids, the federal govern-

16. See How Do Wind Turbines Work, U.S. Dep’t. of Energy, https://energy.gov/
eere/wind/how-do-wind-turbines-work [https://perma.cc/GQ9F-8ZYN] (last 
visited Jan. 7, 2016) [hereinafter How Do Wind Turbines Work] (explaining 
how wind is generated on earth as a form of solar energy).

17. See id.
18. See id.
19. See Wind Explained: History of Wind Power, U.S. Energy Info. Admin., 

http://www.eia.gov/energyexplained/index.cfm?page=wind_history [https://
perma.cc/8P7K-9KGD] (last updated Jan. 7, 2016) (listing the following his-
torical examples of wind energy usage: 5000 B.C.—to propel boats down the 
Nile; 200 B.C.—wind-power water pumps, used for grinding grain; American 
colonists—used to power sawmills).

20. See How Do Wind Turbines Work, supra note 16.
21. The process described here is simplified. See How Do Wind Turbines Work, 

supra note 16; Energy Explained: Measuring Electricity, U.S. Energy Info. 
Admin., http://www.eia.gov/energyexplained/index.cfm/data/index.cfm?page= 
electricity_measuring [https://perma.cc/VZC4-KZ2J] (last updated Jan. 7, 
2016) (“Electricity generation capacity is often measured in multiples of kW, 
such as megawatts (MW) and gigawatts (GW). One MW is 1,000 kW, and 
one GW is 1,000 MW.”).

22. See Wind Explained: Types of Wind Turbines, U.S. Energy Info. Admin., 
http://www.eia.gov/energyexplained/index.cfm/data/index.cfm?page=wind_
types_of_turbines [https://perma.cc/Q584-D4NN ] (last updated Nov. 21, 
2016) (“Small wind turbines that can power a single home may have an elec-
tricity generating capacity of 10 kilowatts. The largest turbines have generating 
capacities of 5,000 to 8,000 kilowatts.”).

23. See David R. Wilburn, U.S. Dep’t. of the Interior, Wind Energy in 
the United States and Materials Required for the Land Based Wind 
Turbine Industry From 2010 to 2030 3 (2011), https://pubs.usgs.gov/
sir/2011/5036/sir2011-5036.pdf (citations omitted) (assuming an individual 
household use of 11,300 kWh/yr).

24. See How Do Wind Turbines Work, supra note 16.
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ment, through the Federal Energy Regulatory Commission 
(“FERC”), as well as state governments regulate the grids.25 
The grid distributes electricity to connected households, 
municipalities, and commercial properties.26 Stand-alone 
smaller wind turbines, like those used to power individual 
homes, do not require connection to an electrical grid.27 
Utilities customarily employ more cost-effective measures 
by grouping larger wind turbines into what are commonly 
known as wind farms.28 Wind farms exist on land or off-
shore, where faster, more robust, and more consistent winds 
blow.29 Regardless of installation location, these farms pro-
vide the majority of the renewable power supply to the elec-
trical grids.30

Due to the nation’s heterogeneous climate and diverse 
landscape of mountainous regions and flat plains, the 
amount and the speed of wind is not consistent across Amer-
ica.31 However, wind turbines can adapt to these different 
needs including varying wind speed classes because of their 
assorted sizes and shapes, serving multiple purposes inland 
and offshore.32 In fact, turbine manufacturers like General 
Electric (“GE”) offer an array of turbines to accommodate 

25. See What FERC Does, Fed. Energy Regulatory Comm’n, https://www.ferc.
gov/about/ferc-does.asp [https://perma.cc/56HB-QWMM] (last updated 
May 24, 2016) (stating that among its responsibilities in regards to electric 
transmission grids, FERC “regulates transmission and wholesale and sales of 
electricity in interstate commerce,” and “protects the reliability of the high 
voltage interstate transmission system [grid] through mandatory reliability 
standards”) See also How Do Wind Turbines Work, supra note 16.

26. See How Do Wind Turbines Work, supra note 16; Wind Explained: Electricity 
Generation From Wind, U.S. Energy Info. Admin., http://www.eia.gov/en-
ergyexplained/index.cfm?page=wind_electricity_generation [https://perma.cc/
N6VY-DPSN] (last updated April 27, 2015).

27. See How Do Wind Turbines Work, supra note 16.
28. See Wilburn, supra note 23, at 3 (“Most utility−scale turbines are installed in 

arrays of 30 to 150 units; when these units provide power to the utility grid 
as a single source of electricity, they are collectively termed a wind powerplant 
[sic] or wind farm.”). See also U.S. Dep’t. of Energy, How Do Wind Turbines 
Work, supra note 16.

29. See Offshore Wind Energy, Bureau of Ocean Energy Mgmt. [hereinafter 
Offshore Wind Energy], https://www.boem.gov/renewable-energy-program/
renewable-energy-guide/offshore-wind-energy.aspx [https://perma.cc/2DXS-
XYBQ] (last visited Dec. 27, 2016) (“Offshore winds tend to blow harder and 
more uniformly than on land. The potential energy produced from wind is 
directly proportional to the cube of the wind speed. As a result, increased wind 
speeds of only a few miles per hour can produce a significantly larger amount 
of electricity. For instance, a turbine at a site with an average wind speed of 16 
mph would produce 50% more electricity than at a site with the same turbine 
and average wind speeds of 14 mph.”).

30. See How Do Wind Turbines Work, supra note 16 (“Larger wind turbines . . . 
are grouped together into wind farms, which provide bulk power to the elec-
trical grid.”).

31. See Utility-Scale Land-Based 80-Meter Wind Maps, U.S. Dep’t. of Energy 
[hereinafter Utility-Scale Land-Based 80-Meter Wind Maps], http://apps2.eere.
energy.gov/wind/windexchange/wind_maps.asp [https://perma.cc/8GVK-
56A8] (last updated Dec. 9, 2014) (providing, for example, that the average 
wind speed in northwest Iowa falls between 7.5 and 9 meters per second, 
while in northwest California, the wind speeds range from 3 to 4 meters per 
second); Wilburn, supra note 23, at 5 (“A wind turbine that is found to be 
efficient and economical from a technical standpoint in one location may 
not be in another location because of variation in the characteristics of wind 
resources at each location.”).

32. See GE Wind Turbine Portfolio, Gen. Elec. Renewable Energy, https://
www.gerenewableenergy.com/wind-energy/turbines.html [https://perma.cc/ 
6HMN-FGM2] (last visited Jan. 18, 2017) (listing for utility companies and 
consumers “a full suite of turbines created for a variety of wind environments 
. . . to meet the needs of a broad range of wind regimes”); How Do Wind 
Turbines Work, supra note 16 (explaining how the size of a turbine reflects its 
generating capacity).

a diverse range of wind conditions.33 For instance, GE sells 
turbines that can capture energy in low wind environments, 
as well as others that are specifically built for the higher wind 
speeds found offshore.34 The purpose of having a wide variety 
of options to fit a variety of needs is apparently GE’s optimis-
tic foray into the “green energy” market to assist anyone and 
everyone looking to reduce their greenhouse gas emissions.35

B. The Benefits of Wind Power

Since 1900, greenhouse gas36 emissions have risen signifi-
cantly.37 As of 2016, EPA found that electricity generation 
accounted for roughly one-third of all greenhouse gas emis-
sions in the United States.38 Electricity generators in the 
United States rely on fossil fuels, like coal and natural gas, 
contributing to a rise in greenhouse gas emissions.39 Accord-
ing to data gathered by the World Meteorological Organi-
zation, 2016 was the hottest year ever recorded on earth in 
terms of global temperatures.40 While a variety of factors 
contributed to this rise in global temperature, increased 
greenhouse gases in the atmosphere have also risen to lev-
els higher than any previously recorded year.41 Furthermore, 
these increases in global temperature and greenhouse gas 
emissions have occurred despite efforts around the world to 
mitigate the impact of climate change on the environment.42 
As cleaner technology has advanced and become more wide-
spread throughout the world, so has electricity consumption, 

33. Gen. Elec. Renewable Energy, supra note 32.
34. See id.
35. See The Benefits of Wind Power, infra section II.B for discussion on how tur-

bines reduce greenhouse gas emissions and why that is important for not just 
companies like GE, but the entirety of civilization.

36. Greenhouse gases are gases that trap heat in the atmosphere and include car-
bon dioxide, methane, nitrous oxide, and other fluorinated gases. See Overview 
of Greenhouse Gases, U.S. Envtl. Protection Agency, https://www.epa.gov/
ghgemissions/overview-greenhouse-gases [https://perma.cc/U5QM-G5HJ] 
(last visited Apr. 4, 2017).

37. Global Greenhouse Gas Emissions Data, U.S. Envtl. Protection Agency, 
https://www.epa.gov/ghgemissions/global-greenhouse-gas-emissions-data 
[https://perma.cc/C5W9-C9QT] (last updated Aug. 9, 2016) (“[E]missions 
from fossil fuel combustion and industrial processes contribut[e] 78% of the 
total greenhouse gas emissions increase from 1970 to 2011.”).

38. See Sources of Greenhouse Gas Emissions, U.S. Envtl. Protection Agency, 
https://www.epa.gov/ghgemissions/sources-greenhouse-gas-emissions [https://
perma.cc/6NM3-JSYZ] (last visited Aug. 27, 2018) (citing Inventory of U.S. 
Greenhouse Gas Emissions and Sinks: 1990−2014, U.S. Envtl. Protection 
Agency (2016), https://www.epa.gov/sites/production/files/2016-04/docu-
ments/us-ghg-inventory-2016-main-text.pdf ) (estimating that electricity gen-
eration accounts for 30% of all GHG emissions in the U.S., compared to 26% 
from transportation, 21% from industry, 12% from commercial and residen-
tial, and 9% from agriculture).

39. See Electricity Explained, supra note 15 (explaining that in 2015, coal accounted 
for 33% of electricity generation and natural gas accounted for 33%, as well).

40. Tara John, 2016 On Course to Be Hottest Year Ever Recorded, Time (Nov. 14, 
2016), http://time.com/4569522/climate-change-hottest-year-ever-2016/.

41. See id.
42. See, e.g., Global Warming Solutions: Reduce Emissions, Union of Concerned 

Scientists, https://www.ucsusa.org/our-work/global-warming/solutions/
global-warming-solutions-reduce-emissions#.XG3VTuhKjIU [https://perma.
cc/4DW5-RE4M] (last visited Feb. 20, 2019); Michael Astor, Associated 
Press, Paris Climate Change Agreement Is Now International Law, Popular 
Mechanics, https://www.popularmechanics.com/science/energy/a23715/
paris-climate-agreement-law/ [https://perma.cc/82JT-2WT4] (citing the 
“landmark deal” between 96 countries to combat climate change by commit-
ting to reducing their GHG emissions).
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leading to higher levels of required generation that can offset 
advances made by governments to mitigate climate change.43

The replacement of traditional power generation sources, 
such as coal fired power plants, with renewable sources of 
energy like wind power addresses both the increased need 
for electricity and the equally, if not more compelling, need 
to combat climate change.44 Besides creating new jobs,45 as 
well as providing economic incentives for communities that 
capture wind energy,46 wind turbine technology reduces 
dependence on carbon-emitting electricity sources.47 These 
turbines are not only emission-free, but require little to no 
water for cooling like other electricity-generating sources.48 
Additionally, the environmental costs—the materials and 
energy used to build and install wind farms—are relatively 
low compared those required for use in construction and 
road maintenance projects.49

Although increased utilization of wind for electricity has 
many benefits, wind turbine technology is complicated, and 
can sometimes cause unwanted side effects.50 Both advocates 
and opponents of wind energy are concerned about the effi-
ciency of wind farms.51 New wind farms tend to operate at 
less than half of their capacity, around forty percent, due to 

43. Cf. Intergovernmental Panel on Climate Change, Working Group III, 
Fifth Assessment Report: Mitigation of Climate Change—Summary 
for Policymakers 6 (2014), https://www.ipcc.ch/pdf/assessment-report/ar5/
wg3/ipcc_wg3_ar5_summary-for-policymakers.pdf.

44. See id. at 20−21.
45. See U.S. Wind Power Jobs Hit Record, Up 20 Percent in 2016, Am. Wind En-

ergy Ass’n (Apr. 12, 2016), http://www.awea.org/MediaCenter/pressrelease.
aspx?ItemNumber=8736 [https://perma.cc/4T99-6RPF] (“American wind 
power supported a record 88,000 jobs at the start of 2016—an increase of 20 
percent in a year.”).

46. See The Impact of Wind on County−Level Income and Employment: A Review 
of Methods and an Empirical Analysis, U.S. Dep’t. of Energy (Sept. 2012), 
http://www.nrel.gov/docs/fy12osti/54226.pdf (“. . . on average, wind power 
installations within the study area and occurring between 2000 and 2008 re-
sulted in an increase in total county−level personal income of approximately 
$11,000 per megawatt (MW).”).

47. See Wind Energy Benefits, U.S. Dep’t. of Energy (Jan. 2015), https://www.
nrel.gov/docs/fy15osti/62823.pdf (“Researchers estimate that wind energy in 
the United States in 2013 reduced direct power−sector carbon dioxide emis-
sions by 115 million metric tons, equivalent to eliminating the emissions of 20 
million cars during the year. An estimated 157,000 metric tons of sulfur diox-
ide emissions and 97,000 metric tons of nitrogen oxides were also avoided.”). 

48. See Wind Explained: Wind Energy & The Environment, U.S. Energy Info. Ad-
min. [hereinafter Wind Explained: Wind Energy & The Environment], http://
www.eia.gov/energyexplained/index.cfm?page=wind_environment [https://
perma.cc/ZY3A-KMX6] (last updated September 23, 2015); Wind Energy 
Benefits, supra note 47 (“Researchers estimate that wind power generation in 
2013 reduced power-sector water consumption by 36.5 billion gallons.”).

49. See Wilburn, supra note 23, at 16 (“Achieving the goal of using wind energy as 
the source for 20 percent of the electricity−generating capacity of the United 
States by 2030 would require an average annual consumption of about 6.8 Mt 
of concrete, 1.5 Mt of steel, 310,000 t of cast iron, 40,000 t of copper, and 380 
t of the rare−earth element neodymium. With the exception of neodymium, 
the annual material requirements represent less than 3 percent of the U.S. ap-
parent consumption of these materials for 2008.”). 

50. See, e.g., Wind Explained: Wind Energy & The Environment, supra note 48 (cit-
ing visual impact, noise pollution, fires, leaks, and the death of animals).

51. Compare Wilburn, supra note 23, at 5 (“Although modern utility-scale wind 
turbines typically operate 65 to 90 percent of the time, turbines installed in 
2009 had capacity factors ranging from 15 to 45 percent . . . [s]ince 1999, the 
megawatt capacity of wind turbines has been increasing, which can be attrib-
uted primarily to increasing hub heights and larger rotor diameters relative to 
nameplate capacity.”); with FAQ-Output, Nat’l Wind Watch, https://www.
wind-watch.org/faq-output.php [https://perma.cc/XTY7-LTX3] (last visited 
Jan. 20, 2017) (“The turbine’s “capacity factor” is its actual average output as a 
fraction of its full capacity. This is usually between 15% and 30%.”).

stoppages caused by low wind speeds and routine mainte-
nance over the course of a year.52 Coal-fired electricity plants, 
which are not reliant on weather patterns and geography to 
spur generation, operate at as much as eighty percent capaci-
ty.53 Despite this disparity, turbines located in higher alti-
tudes and offshore have higher operating capacities because 
the wind is more constant and stronger in these zones.54

Like other renewables, wind power has some negative 
impacts on the natural environment.55 Some opponents of 
wind turbines complain about the unattractiveness of the 
large machines or the unwanted noise the spinning blades 
produce.56 Environmental groups and concerned citizens 
object to the fact that wind turbines can kill birds and bats 
that inadvertently fly into the spinning blades.57 However, 
advancements in technology have led to improvements in 
turbine design, significantly reducing the number of bird and 
bat deaths.58 Additionally, the placement of turbines in wide 
open prairies, near mountain ranges, or offshore in lakes and 
oceans mitigates the impact of turbines on the flight pat-
terns of birds and bats.59 Placement in rural areas and long 
distances offshore also helps alleviate the aesthetic displea-
sure that some find with larger turbines.60 Furthermore, the 
amount of electricity produced with little contribution to 
the rise in global temperatures helps to justify the increased 
use of wind turbines.61 As more people have studied and 
witnessed the benefits of wind power firsthand, energy pro-
ducers have tapped into states such as Illinois, traditionally 

52. See Ryan Wiser & Mark Bolinger, U.S. Dep’t. of Energy, 2015 Wind 
Technologies Market Report 42 (2015), https://eta.lbl.gov/sites/all/files/
publications/2015-windtechreport.final_.pdf (“The average 2015 capacity fac-
tor among projects built in 2014 reached 41.2%, compared to an average of 
31.2% among all projects built from 2004–2011, and 25.8% among all proj-
ects built from 1998–2003.”).  See, e.g., FAQ-Output, Nat’l Wind Watch, 
https://www.wind-watch.org/faq-output.php [https://perma.cc/XTY7-LTX3] 
(last visited Jan. 20, 2017); Wilburn, supra note 23, at 5.

53. See Wilburn, supra note 23, at 5 (noting fossil fuel-powered plants 
operate most of the time unless “idled by equipment problems or sched-
uled maintenance”).

54. See Leanna Garfield, Here’s How Much of the US Would Need to Be Covered 
in Wind Turbines to Power the Nation, Bus. Insider (Sept. 26, 2016, 10:00 
AM), http://www.businessinsider.com/wind-turbines-to-power-earth-2016-9 
(“Wind turbines can also now be built taller and larger than ever, allowing 
them to harness more power than in years past, Hensley says. Offshore wind 
farms, in which turbines are installed in oceans rather than on land, can offer 
about 33% more power than onshore ones, since there is more wind blowing 
over the sea than on land.”).

55. See, e.g., Wind Explained: Wind Energy & The Environment, supra note 48 (cit-
ing visual impact, noise pollution, fires, leaks, and the death of animals).

56. See id. (citing visual impact and noise pollution as major concerns of residents 
in close proximity to wind farms and individual turbines).

57. See id. (citing increased bird and bat deaths as some of the frequent civilian and 
environmental complaints regarding wind turbines). 

58. See Wildlife and Environment, Wind Energy Foundation, http://windener-
gyfoundation.org/wind-at-work/wildlife-environment/ (last accessed Jan. 20, 
2017) (“Impacts on birds are not unique to wind power and are small relative 
to other causes of bird mortality. For example, in a 2007 study the National 
Academy of Sciences estimated that wind power was responsible for less than 
0.003% (3 of every 100,000) of bird deaths caused by humans and pets.”); 
see also Board on Environmental Studies and Toxicology, Environmental 
Impacts of Wind-Energy Projects (2007) 72 https://www.nap.edu/read/11935/
chapter/5#72 [https://perma.cc/R7F4-C35Z].

59. See Wind Explained: Wind Energy & The Environment, supra note 48.
60. See Wilburn, supra note 23, at 6.
61. See Wind Explained: Wind Energy & The Environment, supra note 48 (“A wind 

turbine has a small physical footprint relative to the amount of electricity it 
can produce.”).
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reliant on coal, to expand the reach of the environmentally 
friendly technology.

C. Illinois Energy

Historically, Illinois relied on coal mining not only for the 
majority of its electricity generation, but also for the jobs that 
the industry created.62 Today, twenty-two coal mines oper-
ate in-state, making Illinois the fifth-largest coal producer in 
the country.63 Although coal used to be mined throughout 
the entire state, most of the coal mining and electricity gen-
eration from coal comes from Central and Southern Illinois 
communities.64 These downstate communities depend on 
coal mining and its high paying jobs.65 Such jobs are on the 
decline as coal mining induced flooding and soil degradation 
severely damaged nearby towns and farms.66

Illinois’s reliance on coal-fired power thus has significantly 
decreased in the last twenty years.67 Since natural gas produc-
tion has increased nationwide, and renewable energy advo-
cates are calling for alternatives to fossil fuels, coal mines and 
their associated jobs continue to fall.68 Despite this decline in 
coal production, coal-fired power plants still account for over 
one-third of the electricity generated in Illinois.69 In addi-
tion to coal, Illinois has become the nation’s leader in nuclear 
power electricity generation.70

Despite these ties to coal and other non-renewable sources 
of energy, Illinois’s diverse landscape—including large swaths 
of farmland, mid-sized city centers, and Lake Michigan—
offers vast opportunities for renewable energy growth.71 The 

62. See Lydersen, supra note 6 (“Illinois is the first place coal was discovered by 
Europeans in North America, in 1673 along the Illinois River. Coal was once 
mined across the state, even in the Chicago region, hence place names like 
Coal City, Carbon Hill, and Carbondale.”).

63. See id.
64. See id.
65. See id.
66. See id. at 6 (highlighting “longwall mining” —a technique used primarily to 

extract coal in Illinois—as a technique that has caused job loss and degradation 
to soils, causing runoff onto nearby farms).

67. See id. (“In 2002 . . . 46 percent of the electricity generated [in Illinois] was 
from coal. In 2015, 38 percent of the electricity generated in Illinois came 
from coal.”).

68. See id. (explaining “low natural gas prices” and “energy efficiency . . . hold-
ing down electricity demand in the U.S.” and China’s declining interest in 
Illinois coal as various reasons for mine closures and coal mining job loss).  
See also John Keilman, As Illinois’ Coal Country Teeters on Brink, Next President 
May Tip Balance, Chi. Trib. (Sept. 18, 2016, 9:18AM), http://www.chicago-
tribune.com/news/ct-coal-bust-illinois-met-20160918-story.html (“Illinois 
mining companies have shed more than 1,200 jobs over the last year as strict 
new environmental regulations and cheap natural gas have encouraged utili-
ties to drop their reliance on coal. Only about 2,800 jobs remain, the lowest 
tally in decades.”).

69. See Electric Power Monthly With Data for August 2016, U.S. Energy Info. 
Admin. (October 2016), http://www.eia.gov/electricity/Monthly/pdf/epm.
pdf (Tables 1.3B and 1.4B, indicating Illinois’s total electricity generation is 
125,549 megawatt hours, with 40,079 coming from coal as of August 2016).

70. See id. at Table 1.9B (Illinois generated 65,382 megawatt hours of electricity 
from January to August 2016; the next closest state was Pennsylvania with 
55,254 megawatt hours over the same time).

71. See Corporate Clean Energy Procurement Index: State Leadership & Rankings, 
Info. Tech. Indus. Council 20 (Jan. 2017), http://www.itic.org/dotAsset/
f9040bd1-7681-455a-9a64-5a518c16551d.pdf (“For a state with a consider-
able amount of nuclear and coal-fired power, in a region with few bordering 
renewable energy leaders, Illinois has emerged as one of the strongest states for 
corporate clean energy deployment and policies.”).

policy initiatives enacted in Chicago, the state’s largest city,72 
show that despite the historical dependence on coal,73 Illi-
nois can shift toward a more renewable energy-dominated 
future.74 This task has become increasingly difficult, how-
ever, due to opposition from traditional power generators 
and suppliers.75 Corporate giants like the Commonwealth 
Edison Company and its parent company Exelon Corpora-
tion (headquartered in Chicago) rely on Illinois lawmakers to 
protect their interests in state electricity markets.76

D. The Development of Wind Energy Beyond Illinois

While harnessing energy from the wind for practical uses 
dates back to 200 B.C., modern wind turbines and wind 
farms only gained popularity in the United States beginning 
in the late twentieth century.77 In the 1970s and 1980s, oil 
shortages coupled with a new concern for the negative effects 
of fossil fuels on the environment led to a fresh focus on alter-
native forms of energy from renewable sources, including 
solar, wind, and hydroelectric power.78

The first wind farm in Illinois became operational in 
2003.79 Today, the state has forty-seven wind projects that 
account for over 4,000 MW of installed capacity, with 490 
MW of capacity currently under construction.80 Despite 
having vast swaths of flat prairie land, ideal for higher wind 
speeds, 81 the wind in Illinois has not been the major driv-

72. See Chicago Climate Action Plan, City of Chicago (2008), http://www.
chicagoclimateaction.org/filebin/pdf/finalreport/CCAPREPORTFINALv2.
pdf (enacting city-wide measures to reduce greenhouse gas emissions by adopt-
ing five strategies to reach the broad goal: energy efficient buildings, clean and 
renewable energy sources, improved transportation options, reduced waste and 
industrial pollution, and adaptation). 

73. See Lydersen, supra note 6 (discussing coal plants in Chicago neighborhoods 
Pilsen and Little Village, as well as non-Clean Air Act complaint coal plant in 
nearby Waukegan, IL).

74. See generally Info. Tech. Indus. Council, supra note 71, at 20.
75. See Daniels, supra note 3.
76. See Steven Daniels, Illinois Drops in U.S. Wind Power Ranks, Crain’s Chi. 

Bus. (Jan. 28, 2015), http://www.chicagobusiness.com/article/20150128/
NEWS11/150129792/illinois-drops-in-u-s-wind-power-ranks (“Exelon, the 
nation’s largest nuclear power generator, with six plants in Illinois, is opposed 
to new wind farms in the state, arguing they are competing unfairly with its fi-
nancially pressured nukes.”).  See also Kari Lydersen, Surprise Illinois Energy Bill 
Turns Up Heat On Nuclear, Solar Debates, Midwest Energy News (May 5, 
2016), https://energynews.us/2016/05/05/midwest/surprise-illinois-energy-
bill-turns-up-heat-on-nuclear-solar-debates/ [https://perma.cc/B6XC-JEAH].

77. See Wilburn, supra note 23, at 1 (“Simple windmills were used to pump wa-
ter in China before 200 B.C. Technological advancements in the use of wind 
energy to produce electricity accelerated in the 1970s . . .”).  See also Wind 
Explained: Electricity Generation From Wind, supra note 26 (“The share of U.S. 
electricity generation from wind in 1990 was less than 1%.”). 

78. See Wind Explained: Electricity Generation From Wind, supra note 26.
79. Jameel Naqvi, Illinois Emerges as One of the Country’s Leaders in Wind 

Energy, Daily Herald (Dec. 20, 2009), http://prev.dailyherald.com/
story/?id=345484.

80. See Illinois Wind Energy, Am. Wind Energy Ass’n, http://awea.files.cms-plus.
com/FileDownloads/pdfs/Illinois.pdf (last visited Nov. 1, 2016).  See also Wis-
er & Bolinger, supra note 52, at 7 (“States distantly following Texas in cumu-
lative installed capacity include Iowa, California, Oklahoma, Illinois, Kansas, 
Minnesota, Oregon, and Washington—all with more than 3,000 MW.”).

81. See Jim Angel, Average Wind Speed in Illinois, Illinois State Climatologist 
Office, http://www.isws.illinois.edu/atmos/statecli/wind/wind.htm [https://
perma.cc/5YUQ-PGGW] (last visited Nov. 14, 2016) (noting that “Illinois 
is not one of the windiest states”). See also Wilburn, supra note 23, at app. 
2 (highlighting technological advancements like longer turbine blades and 
elevated platforms that can be used at sites with lower wind speeds increase 
energy capture).
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ing force for wind energy investment. The state’s service and 
access to two electrical grids that serve the Midcontinent 
Independent System Operator82 and PJM Interconnection83 
markets makes Illinois attractive for wind energy genera-
tion.84 Although a state like North Dakota has much higher 
overall wind speeds than Illinois,85 the lack of connection 
and service to these electrical grids is one component that 
keeps new wind power investment at bay in those states.86 
Grid connectivity might attract future in-state wind energy 
procurement, but Illinois boasts one resource that remains 
largely untapped: Lake Michigan.

E. Offshore Wind

According to the U.S. Department of Energy, the United 
States has an estimated offshore wind capacity of four million 
MW—quadruple the collective current generating capacity 
of all U.S. electric power plants.87 Offshore wind farms have 
the benefits of higher, more consistent wind speeds compared 
to inland wind farms.88 Moreover, depending on how far out 
into the water the turbines are placed, offshore wind farms 
take care of one of the major, albeit non-environmental con-
cerns, of wind turbines: the aesthetic eyesore for some water-
front homeowners.89

Europe and Asia have seen widespread and successful 
growth of offshore wind.90 As recently as 2016, the United 
States completed its first offshore wind farm off the coast of 
Rhode Island.91 Federal money for offshore wind power in 
the form of funding for studies and subsidies for utility inves-
tors consistently goes toward eastern and western coastal 

82. Known today as MISO, and described as “an essential link in the safe, cost-
effective delivery of electric power” across much of North America” including 
“all or parts of 15 U.S. states and one Canadian province.” MISO Energy, 
Inc., https://www.misoenergy.org/ [https://perma.cc/ZD2G-VABG]; About 
MISO, MISO Energy, Inc., https://www.misoenergy.org/about/ [https://
perma.cc/MUY4-RWTZ] (last visited Mar. 18, 2018).

83. “PJM Interconnection is a regional transmission organization that coordinates 
the movement of wholesale electricity in all or parts of Delaware, Illinois, In-
diana, Kentucky, Maryland, Michigan, New Jersey, North Carolina, Ohio, 
Pennsylvania, Tennessee, Virginia, West Virginia and the District of Colum-
bia.” Who We Are, PJM Interconnection, http://www.pjm.com/about-pjm/
who-we-are.aspx [https://perma.cc/LD27-8PLP] (last visited Apr. 4, 2017).

84. See Borgia, supra note 9. See also Illinois State Profile and Energy Estimates, U.S. 
Energy Info. Admin., http://www.eia.gov/state/analysis.cfm?sid=IL (last up-
dated, Mar. 17, 2016) (“Illinois is served by two electrical grids, one of which 
spans the northern portion of the state, including the major urban areas in and 
around Chicago, and interconnects with the Mid-Atlantic states.”).

85. See Utility-Scale Land-Based 80-Meter Wind Maps, supra note 31 (North Dako-
ta’s average wind speed at 80 meters ranges from 7.0 to 9.5 meters per second, 
whereas Illinois’s wind speeds top out at 7.5 meters per second).

86. See Borgia, supra note 9.
87. See Julie Grant, Developers Face Obstacles to Offshore Wind Farms in Great 

Lakes, Michigan Radio (June 19, 2014), http://michiganradio.org/post/
developers-face-obstacles-offshore-wind-farms-great-lakes.

88. See Justin Gillis, America’s First Offshore Wind Farm May Power Up a New In-
dustry, N.Y. Times (Aug. 22, 2016), http://www.nytimes.com/2016/08/23/
science/americas-first-offshore-wind-farm-may-power-up-a-new-industry.
html?_r=0.

89. See id.
90. See Ian Baring−Gould, Offshore Wind Energy Market Overview, Nat’l Renew-

able Energy Laboratory (2014) https://www.boem.gov/NREL-OSW-Mar-
ket-Overview/ [https://perma.cc/UR8U-GH2S].

91. See Gillis, supra note 88 (“The technology has been proved in Europe, where 
offshore wind farms as large as 300 turbines are being developed . . .”).

projects.92 While those projects warrant funding, the wind 
speeds off the coast of Lake Michigan and even further off-
shore, compare favorably to the wind speeds offshore of the 
cities along the Atlantic and Pacific Oceans.93 Indeed, some 
of the most powerful and consistent concentrations of energy 
in the United States come from the winds that blow over 
the Great Lakes.94 These powerful winds over Lake Michigan 
make a place like Chicago an attractive location for offshore 
wind energy development.95

III. State Electricity Requirements

The Illinois legislature enacted laws to fit renewable energy 
into the state electricity market’s regulatory landscape in 
response to calls from renewable energy advocates.96 The fol-
lowing Sections highlight this legislation and compare and 
contrast Illinois’s methodology for meeting its ambitious 
renewable portfolio standards with other states. The last Sec-
tion discusses the public trust doctrine and its implications 
regarding offshore wind energy development.

A. Illinois Power Agency Act and Municipal 
Aggregation

In 2007, Illinois legislators passed the Illinois Power Agency 
Act to regulate the state’s complicated electricity mar-
kets in the new era of renewable energy technology.97 The 
stated goals of the Act reveal the delicate balance between 
procuring more renewable sources of energy and keeping 
the costs of electricity down for the average consumer.98 
The Act’s main provisions established the Illinois Power 
Agency (“IPA”), authorizing the agency to procure renew-
able energy facilities through purchases, acquisitions, sales, 
and exchanges of property.99 The IPA was also permitted to 
provide loans for utility companies looking to build renew-
able structures like wind turbines and solar cells.100 The IPA, 
through these authorizations, gained the responsibility of 

92. See Offshore Wind Energy, supra note 29 (“Abundant offshore wind resources 
have the potential to supply immense quantities of renewable energy to major 
U.S. coastal cities, such as New York City and Boston, and Los Angeles.”); 
Grant, supra note 87 (explaining how offshore wind project in Cleveland was 
scrapped because funding went to projects on east and west coasts).

93. See Utility-Scale Land-Based 80-Meter Wind Maps, supra note 31.
94. See Illinois Dep’t of Nat. Res., Lake Michigan Offshore Wind Energy 

Advisory Report (2012), http://www.cityofevanston.org/sustainability/re-
newable_energy/LMOWEFinalReport62012.pdf.

95. See id. at 5 (“Few places in the United States have so large a renewable energy 
resource positioned so accessibly close to metropolitan population centers.”).

96. See Mark Pruitt, How Electricity Markets Work in Illinois, The Power Bu-
reau LLC 3 (July 17, 2012), http://renewableenergy.illinoisstate.edu/down-
loads/speaker_presentations/071712_iwwg_annual_conference/071712_
PM_0100_Mark_Pruitt.pdf (highlighting ineffective historical methods of 
generating renewable energy growth for electricity utilities as a cause of the 
2007 Illinois Power Agency Act). 

97. See 20 Ill. Comp. Stat. 3855 (2007).
98. See id. at § 1–5 (The stated coals include: (A) Develop electricity procurement 

plans to ensure adequate, reliable, affordable, efficient, and environmentally 
sustainable electric service at the lowest total cost over time, taking into ac-
count any benefits of price stability . . . ; (C) Develop electric generation and 
co-generation facilities that use . . . renewable resources . . . financed with 
bonds issued by the Illinois Finance Authority . . .”).

99. See id.
100. See id. at § 1−20 (“General Powers of the Agency”).
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establishing and collecting charges and fees associated with 
compliance and non-compliance with the Act’s renewable 
energy requirements for utilities and municipalities.101 The 
Act further established the Illinois Power Agency Renewable 
Energy Resources Fund (“RERF”), administered by the IPA 
with the sole purpose of procuring renewable energy-gener-
ating sources.102 This fund does not help drive investment in 
additional wind energy power.103 Instead, the RERF helps 
utilities and other electricity suppliers to comply with the 
other requirements of the Act by allowing them to purchase 
Renewable Energy Credits (“RECs”).104 On the other hand, 
the Renewable Energy Resources Trust Fund (“RERTF”), 
established under the 2006 amendments to the Renewable 
Energy, Energy Efficiency, and Coal Resources Development 
Law of 1997, provides grants, loans, and other incentives to 
foster investment in and the development and use of renew-
able energy resources.105

The Illinois legislature passed another important piece 
of the Illinois Power Agency Act in 2010, effectively allow-
ing municipal aggregation.106 Under municipal aggregation, 
whole cities and towns, or groups of cities and towns, can 
decide where residents will receive electricity.107 They could 
choose to stick with an incumbent utility108 or switch to a 
competitive supplier, usually at a lower cost.109 When the 
concept of municipal aggregation was introduced in 2010, 
more than 450 communities in Illinois switched from their 
incumbent utility to a competitive supplier.110 In the first 
years of operation, Commonwealth Edison (“ComEd”), 
Ameren Illinois Company d/b/a Ameren Illinois (“AIC”), 
and MidAmerican Energy Company (“MidAmerican”) 
lost between 60% and 90% of their previous supplier load 
because of the switching.111

B. Renewable Portfolio Standard and Compliance

The readily apparent benefits of wind power112 and the 
problems caused by reliance on traditional fuel sources in 

101. See id. (“The Agency has all the powers necessary . . . to establish and collect 
charges and fees as described in this Act.”).

102. Id. at § 1−56.
103. Pruitt, supra note 96, at 10 (“Renewable Energy Resources NOT Renewable 

Energy”).
104. See 20 Ill. Comp. Stat., 3855/1-56 (“Procurement of renewable energy re-

sources from distributed renewable energy generation devices shall be done on 
an annual basis through multi-year contracts of no less than 5 years, and shall 
consist solely of renewable energy credits.” (emphasis added)); Pruitt, supra note 
96, at 10.

105. See 20 Ill. Comp. Stat. 687/6-4 (2006).
106. See 20 Ill. Comp. Stat. 3855/1-92 (2010).
107. See id.  See also Borgia, supra note 9 (“Under a municipal aggregation system, 

entire cities, towns and counties can vote to leave the incumbent utility and 
seek another supplier en masse. Cities can even require ARES to bid on the 
contract to provide renewable power (although this usually means purchasing 
cheap renewable energy credits (RECs) via one-year contracts.”)).

108. See Understanding the Utility’s Electric Supply, Ill. Commerce Comm’n (2014), 
https://www.pluginillinois.org/fixedrate.aspx.

109. See 20 Ill. Comp. Stat., 3855/1-92 (2010). See also Borgia, supra note 9.
110. See Borgia, supra note 9.
111. See id.
112. See The Benefits of Wind Power, supra section II.B for discussion on the ben-

efits of wind power that caused states to become interested in wind power.

the 1970s and 1980s113 spurred governmental action in the 
United States.114 The federal government, in conjunction 
with a few state governments, began voluntarily incentivizing 
“green power.”115 These incentives took the form of tax cred-
its for utility companies that sourced some of their electricity 
supply from renewable sources such as wind.116 These incen-
tives, paired with state laws mandating that certain percent-
ages of electricity generation come from renewable sources, 
led to a rapid increase in renewable technology—currently 
projected to increase gradually over time.117

The driving forces behind wind energy development 
throughout the country are various states’ renewable portfo-
lio standards (RPS).118 Although not required by federal law, 
twenty-nine states mandate that utility companies procure a 
specific percentage of their energy from renewable sources.119 
Companies can comply by generating the energy themselves 
or by purchasing the renewable energy from other utilities, 
so long as mandated percentages of renewable energy are 
provided to consumers.120 The permitted alternative sources 
of energy in Illinois, for example, consist of wind and solar-
powered systems as well as biodiesel, biomass, tree waste, and 
water-powered systems.121 The states that have mandated RPS 
vary in how aggressively respective percentages are set.122

The Illinois Power Agency Act authorized the Planning 
and Procurement Bureau, a branch of the IPA, to set the 
RPS for Illinois.123 Illinois’s RPS “requires large investor-
owned electric utilities and alternative retail electric suppliers 
(“ARES”) to source 25% of eligible retail electricity sales from 
renewable energy by 2025.”124 At least seventy-five percent 
of the renewable energy requirement must come from pho-
tovoltaic projects including but not limited wind energy.125 
These “carve outs” for different kinds of renewable energy 
also require procurement of renewable energy from facili-
ties located in Illinois before seeking the same from adjacent 

113. See The Development of Wind Energy Beyond Illinois, supra section II.D for 
the history of wind power.

114. See Wind Explained: Electricity Generation from Wind, supra note 26.
115. See id.
116. See id.
117. See Renewable Energy Explained, U.S. Energy Info. Admin., https://www.

eia.gov/energyexplained/index.php?page=renewable_home [https://perma.cc/
TS3H-Z5X8] (In 2017, about 11% of total U.S. energy consumption and 
17% of electricity generation was from renewable energy sources.).

118. See Wind Generation Share Exceeded 10% in 11 States in 2015, U.S. Energy 
Info. Admin. (Oct. 26, 2016), http://www.eia.gov/todayinenergy/detail.
php?id=28512 (“state level renewable portfolio standards (RPS) have led states 
to build more wind capacity.”).

119. See Ronald Brownstein, The Winds Are Changing for Renewable Energy, The At-
lantic (July 7, 2016), http://www.theatlantic.com/politics/archive/2016/07/
are-the-winds-changing-for-renewable-energy/490250/.

120. See Renewable Portfolio Standard, DSIRE.org, http://programs.dsireusa.org/
system/program/detail/584 [https://perma.cc/C59A-S753] (last updated June 
18, 2018).

121. See id.
122. Compare Cal. Pub. Util. Code § 399.15(b)(2)(B) (2013) (setting California’s 

RPS at 33% by 2020), with Ariz. Admin. Code § R14-2-1804(B) (2011) 
(setting Arizona’s RPS at 15% by 2024).

123. See 20 Ill. Comp. Stat. 3855/1-75(c) (2007).
124. See Renewable Portfolio Standard, supra note 120.
125. See 20 Ill. Comp. Stat. 3855 1-75(c) (2017).
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states.126 The in-state requirement has since expired.127 The 
RPS in a few states, but not Illinois, contain a separate carve 
out or other incentive for offshore wind energy.128

Despite the strong public policy in favor of renewable 
energy and wind energy, Illinois electricity markets are fully 
deregulated.129 Accordingly, Illinois allows individuals, resi-
dential customers and businesses, commercial, or industrial 
customers to buy their electricity from one of three tradi-
tional investor-owned utilities: ComEd, AIC, or MidAm-
erican130 or “one of the more than 80 [ARES]131 licensed to 
operate in the state.”132 In other words, suppliers of electricity 
must comply with the IPA and the state’s RPS.133

Incumbent utilities comply with Illinois’s RPS through 
procurement plans administered by the IPA.134 These plans 
typically include a combination of cheap RECs and a require-
ment that some of the electricity used to supply its customers 
comes from renewable generation.135 The compliance pay-
ments made to the IPA’s RERF provide funding to ensure 
enforcement of the procurement plans.136 The newly enacted 
Future Energy Jobs Act, signed into law by Governor Bruce 
Rauner in December of 2016 and effective as of June 1, 2017, 
leaves the RPS itself unchanged.137 However, the Act, among 
other revamps, sends unused RERF money to new commu-
nity solar projects.138

126. Id. at 1-56(b) (“Prior to June 1, 2011, resources procured pursuant to this 
Section shall be procured from facilities located in Illinois, provided the re-
sources are available from those facilities. If resources are not available in Il-
linois, then they shall be procured in states that adjoin Illinois. If resources 
are not available in Illinois or in states that adjoin Illinois, then they may be 
purchased elsewhere.”).

127. See id. (“Beginning June 1, 2011, resources procured pursuant to this Section 
shall be procured from facilities located in Illinois or states that adjoin Illinois. 
If resources are not available in Illinois or in states that adjoin Illinois, then 
they may be procured elsewhere.”).

128. See Jocelyn Durkay, State Renewable Portfolio Standards and Goals, Nat’l 
Conf. of St. Legis., http://www.ncsl.org/research/energy/renewable-portfo-
lio-standards.aspx [https://perma.cc/L6U5-TZNR] (Maine, Maryland, and 
New Jersey have carve outs for offshore wind energy but also are based on 
future goals, not yearly progress). See also Steven Ferrey, Threading the Consti-
tutional Needle With Care: The Commerce Clause Threat to the New Infrastruc-
ture of Renewable Power, 7 Tex. J. Oil Gas & Energy L. 59, 83, 113 (2012) 
(discussing Rhode Island’s “Renewable Energy Development Fund” which 
reserves funds for the development of offshore wind projects, and Delaware’s 
RPS which allows up to 350% credit for offshore wind facilities as a part of 
the state’s compliance mechanism).

129. See Borgia, supra note 9.
130. See Ill. Power Agency, supra note 108.
131. As of 2018, the amount of ARES has increased to about 100. See Alterna-

tive Retail Electric Suppliers (ARES), Ill. Commerce Comm’n (2017), https://
www.icc.illinois.gov/Electricity/authorities/ARES.aspx [https://perma.cc/
VQD3-89N5] (“An ‘alternative retail electric supplier’ means every person, 
cooperative, corporation, municipal corporation, company, association, joint 
stock company or association, firm, partnership, individual, or other entity, 
their lessees, trustees, or receivers appointed by any court whatsoever, that 
offers electric power or energy for sale, lease or in exchange for other value 
received to one or more retail customers, or that engages in the delivery or fur-
nishing of electric power or energy to such retail customers, and shall include, 
without limitation, resellers, aggregators and power marketers . . .”).

132. Borgia, supra note 9, at 2.
133. See generally id.
134. Pruitt, supra note 96, at 10.
135. See id. at 11.
136. 20 Ill. Comp. Stat. 3855/1-56 (2007).
137. See 20 Ill. Comp. Stat. 3855/1-75(c) (2017) (amended by the Future Energy 

Jobs Act, Ill. Pub. Act. 99-0906, § 5 (S.B. 2814) (2016).
138. See id. See also Peter Maloney, How Illinois Energy Reform “Fixed” the 

State’s RPS, Promising a Renewables Boom, UtilityDive.com (Dec. 22, 

ARES can comply through bilateral agreements or pro-
curement of renewable sources (included in their electricity 
supply), capped at fifty percent of the total of the RPS.139 A 
maximum of fifty percent of the RPS compliance may be 
completed through payments to the IPA.140 These payments, 
known as “alternative compliance payments” exist in a sepa-
rate fund from the RERF and RERTF.141 This form of com-
pliance has the benefit of flexibility because utilities do not 
necessarily have to generate their own renewable energy in 
order to comply with the RPS.142 It also reduces the finan-
cial burden of implementation because utilities do not have 
to transmit energy generated from renewable sources if they 
own enough RECs to cover compliance.143 Compliance was 
made simpler in 2017 when the Future Energy Jobs Act and 
amendments to the Public Utilities Act made RERF the sole 
fund for all compliance payments.144 Despite this progress, 
the state has neglected a potential renewables boom off the 
shores of Lake Michigan.

C. Offshore Wind and the Public Trust Doctrine

In 2011, the Illinois legislature passed the Lake Michigan 
Offshore Wind Energy Advisory Council Act that created 
the Lake Michigan Offshore Wind Energy Council (“The 
Council”).145 The act instructed the Council to work with the 
Illinois Department of Natural Resources (“Illinois DNR”) 
to explore and evaluate the multifaceted issues facing  wind 
farm development of Lake Michigan.146 The Council found 
that an important component of the development of offshore 
wind in Illinois was the public trust doctrine.147 The pub-
lic trust doctrine, established by federal and state common 
law,148 recognizes that a government may hold public water 
resources in the “public trust” for the benefit and the use 
by its citizens.149 The Council recognized the importance of 

2016) [hereafter Maloney, How Illinois Energy Reform “Fixed” the State’s RPS], 
http://www.utilitydive.com/news/how-the-illinois-energy-reform-fixed-the- 
states-rps-promising-a-renewab/432877/; Peter Maloney, Illinois Power Agency 
Seeks Comments on New Procurement Rules, UtilityDive.com (Oct. 2, 2017), 
http://www.utilitydive.com/news/illinois-power-agency-seeks-comments-on- 
new-procurement-rules/506302/.

139. See Pruitt, supra note 96, at 11; Borgia, supra note 9.
140. See Borgia, supra note 9.
141. See id.
142. See Joshua P. Fershee, The Law of Clean Energy 80 (Michael Gerrard, ed., 

2011).
143. See id.
144. See Maloney, How Illinois Energy Reform “Fixed” the State’s RPS, supra note 138.
145. See 20 Ill. Comp. Stat. 895 (2011) (repealed in 2012).
146. See Illinois Dep’t of Nat. Res., supra note 94, at 6.
147. See id. at 7 (“Although not a topic specifically identified in the Lake Michigan 

Offshore Wind Advisory Council Act, one issue of primary concern in the 
analysis of any questions involving construction on or over the bed of Lake 
Michigan is the public trust doctrine.”).

148. See Ill. Cent. R.R. v. Illinois, 146 U.S. 387, 453 (1892) (holding that Illinois’s 
transfer of lakebed property for a railroad company was invalid because “[t]he 
state can no more abdicate its trust over property in which the whole people 
are interested, like navigable waters and soils under them, so as to leave them 
entirely under the use and control of private parties . . . than it can abdicate its 
police powers in the administration of government and the preservation of the 
peace.”).  See also Lake Mich. Fed’n v. U.S. Army Corps of Eng’rs, 742 F. Supp. 
441, 442 (N.D. Ill. 1990) (rejecting a university’s proposal to expand into Lake 
Michigan as violating the public trust).

149. See Illinois Dep’t of Nat. Res., supra note 94, at 7 (“As trustee, the State 
owes the public a duty to not act inconsistently with the rights of its citizens 



184 GEORGE WASHINGTON JOURNAL OF ENERGY & ENVIRONMENTAL LAW Vol. 9 No. 3

the public trust doctrine for potential offshore wind develop-
ment.150 Since Illinois holds the lakebed of Lake Michigan 
in the public trust, any lease of the lakebed for an offshore 
wind farm would have to comply with the doctrine.151 How-
ever, the Council neglected to analyze the problems associ-
ated with satisfying the doctrine, particularly off the coast of 
Lake Michigan.152 The Council went dormant shortly after 
making its findings, leaving the questions of the feasibility of 
offshore wind largely unanswered.

The courts in Illinois have been reluctant to grant lakebed 
leases for private purposes where environmental benefits 
would only be peripheral.153 In Scott v. Chicago Park Dis-
trict, 360 N.E.2d 773, 781 (Ill. 1977), the Illinois Supreme 
Court refused to accept that the jobs and economic devel-
opment that came with the building of an industrial steel 
plant, on approximately 200 acres of Lake Michigan, would 
truly benefit the public.154 Instead, the court focused on the 
impact of such projects on future generations, stressing a need 
to conserve, protect, and improve the natural environment 
beyond strictly economic benefits.155 Even when a proposed 
Lake Michigan development included specific environmental 
benefits, such as the construction of a new park, with addi-
tional private benefits, courts were reluctant to approve the 
projects.156 In Lake Michigan Federation, the United States 
District Court for the Northern District of Illinois held that 
a permit to expand a university, with the public benefits of 
research and an accessible park, violated Illinois’s public trust 
doctrine.157 The court strictly interpreted the doctrine to say 
that any conveyance of lakebed property to a private party, 
regardless of its public benefits, violates this public trust doc-
trine.158 Overall, the reluctance of these courts to find that 
public-minded, economically stimulating projects comply 
with the public trust doctrine restricts lakebed leasing for 
wind power projects.

in matters relating to public waters resources. As the beneficiary of this trust, 
the public has the right to seek the reversal of any such inconsistent actions 
by the State.”).

150. Id.
151. Id.
152. Id. at 8 (“A formal analysis of the public trust doctrine’s consistency with po-

tential development of offshore wind power facilities in Lake Michigan is not 
provided in this Report because any analysis would likely turn on specific facts 
developed pursuant to vigorous debate before a court of competent jurisdic-
tion and any such analysis is beyond the charge of the Lake Michigan Offshore 
Wind Advisory Council Act.”).

153. See Scott v. Chi. Park Dist., 360 N.E.2d 773, 781 (Ill. 1977) (invalidating a 
200−acre conveyance for a steel company to build an industrial plant because 
lease did not comply with public trust doctrine).

154. See id. at 781.
155. See id. at 780 (highlighting that public trust need in “conserving natural re-

sources and in protecting and improving our physical environment” as taking 
precedence over the public trust need of economic benefits).

156. See Lake Mich. Fed’n v. U.S. Army Corps of Eng’rs, 742 F. Supp. 441, 445 
(N.D. Ill. 1990).

157. See id. at 449−50.
158. The court saw no distinction between a corporation seeking space for expan-

sion and a research institution looking to expand its facilities and build a park 
for the surrounding community. See id. at 450.

IV. Evaluating Effects of RPS on 
Wind Power Development

The complexities of the electricity markets in Illinois as well 
as competing visions of what is best for its renewable energy 
future have made the state’s ambitious RPS all but impossible 
to achieve.159 Despite the passage of reform directed toward 
compliance mechanisms for the RPS, it remains unclear 
whether attempts to fix the state’s RPS will actually lead to 
more wind energy facilities.160 The following sections high-
light the problems with Illinois’s regulatory scheme, discuss-
ing both the flaws within the statute and the practical effects 
of these flaws.

A. Effects of Municipal Aggregation

Municipal aggregation has led to serious practical concerns 
regarding the funding for long-term renewable wind energy 
projects. Aggregation drastically reduced the funds for utility 
compliance under the RPS in the IPA.161 Municipal aggrega-
tion has led to some positive results for consumers, specifi-
cally, lower electricity costs and the ability to switch between 
suppliers based on price competition.162 However, the unin-
tended consequences of allowing communities to switch back 
and forth between utilities and ARES at any time have stag-
nated renewable energy growth.163 Banks, renewable energy 
investors, and the government only want to invest in projects 
with the assurance that the municipalities will commit to 
an energy supplier.164 Thus, companies looking to invest in 
the procurement of new wind power sources dislike when 
municipalities switch from year to year. The companies and 
banks that would provide funding for these projects remain 
reluctant even though they are aware of the potentially high 
risk that once the projects are built they will not be utilized. 
Therefore, without the guarantee of long-term commitment 
to a renewable energy supply, private and government invest-
ments in new sources of wind energy on and offshore will 
remain non-existent.

B. Compliance Flaws

Although the new Illinois reforms move money derived from 
compliance payments into a single fund,165 there is no guaran-
tee that utility companies will use the retained funds for fur-
ther development of renewable energy facilities, particularly 

159. See Borgia, supra note 9.
160. But see Maloney, How Illinois Energy Reform “Fixed” the State’s RPS, supra note 

138.
161. See Pruitt, supra note 96, at 12 (“Current projections indicate a 25-50% reduc-

tion in RPS funding.”).
162. See generally Borgia, supra note 9, at 2.
163. See Borgia, supra note 9 (“[L]enders are not usually interested in financing a 

renewable energy project if it lacks a long-term power-purchase agreement 
(PPA) or other offtake arrangement. But with both utilities and ARES operat-
ing on a short-term basis, such PPAs are impossible to find in Illinois’s power 
market today.”).

164. See id.
165. See Maloney, How Illinois Energy Reform “Fixed” the State’s RPS, supra note 138 

(arguing that a single fund will purportedly clear up confusion for consumers 
and reduce the likelihood of the money being diverted by the legislature).
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wind farms, in Illinois. Under the current scheme, a utility 
company purchases RECs from the secondary market with 
help from the IPA procurement plans. By purchasing from 
the secondary market, current approaches fail to encourage 
the addition of new sources to displace older, higher green-
house gas-emitting energy facilities. While Illinois energy 
suppliers can become compliant with the RPS by purchasing 
RECs, the growth of renewable energy projects, wind power 
projects in particular, remains stagnant.

The RPS also fails to fully enforce compliance. For 
instance, if a utility buys some RECs and includes some 
renewable energy in its supply portfolio there is no penalty 
even if this purchase fails to meet Illinois’s RPS requirements. 
While some utilities and suppliers may feel that they have an 
obligation to consumers to build more renewable energy into 
their supply, others can choose to escape full compliance to 
benefit their bottom lines. The new and old reforms rely too 
heavily on the good will of the utility companies who delayed 
new energy legislation specifically to obtain bailouts for coal 
and nuclear power plants.166

The RERTF operates separately from the IPA to develop 
new renewable wind energy facilities (i.e. turbines, farms) 
but only receives funding through the appropriations process 
in the General Assembly.167 However, due to political pro-
cesses and budgetary shortfalls, this fund is routinely subject 
to legislative sweeps in which the government takes money 
assessed for one purpose and puts it into the state’s general 
fund to be spent elsewhere.168 When that money is “swept,” 
as it was in 2016, there is no incentive for private consumers 
or large-scale utilities to invest in renewable energy projects.

The RERF—administered through the IPA to help utili-
ties and ARES meet their renewable energy mandates—has 
also been subject to legislative sweeps.169 Although specific 
language in the statute bars the government from taking 
money from the fund and placing it into the general fund.170 
Compliance with the IPA fractures the money from alter-
native compliance payments and from utility purchases of 
RECs.171 The fund established for the alternative compliance 

166. See Daniels, supra note 3. See also Annika Kolasa, The Future Energy Jobs Act 
Shaft: How Illinois’ New Zero Emission Standard Is Anticompetitive, or, Why 
Some Environmentalists Oppose the Clean Power Plan, U. Ill. J.L. Tech. & 
Pol’y 177 (2017) (explaining how part of the compromise with nuclear en-
ergy producers ends up favoring failing power plants at the expense of further 
renewable procurement).

167. See 20 Ill. Comp. Stat. 687/6-4(c) (2006).
168. See Kari Lydersen, Illinois Governor Seeks to Slash Efficiency, Energy Programs, 

Midwest Energy News (Mar. 2, 2015), https://energynews.us/2015/03/02/
midwest/illinois-gov-rauner-seeks-to-slash-efficiency-energy-programs/ (“That 
money is collected from ratepayers on their utility bills, and by law it is sup-
posed to be used exclusively for specific energy projects, namely the Energy Ef-
ficiency Portfolio Standard (EEPS) fund and the Renewable Energy Resources 
Trust Fund. The efficiency fund is used for energy efficiency projects on gov-
ernment buildings and for low-income residents, including in public housing. 
The renewable energy trust fund provides rebates to residents for wind and 
solar installations.”).

169. See id. (“It is generally understood that funds from specific programs which are 
‘swept’ to cover a budget gap are meant to be replaced at a later date. But with 
the state in such crisis, experts aren’t confident that the energy efficiency and 
renewable energy funds will be restored any time soon.”).

170. See 20 Ill. Comp. Stat. 3855/1-56 (2007).
171. See Borgia, supra note 9.

payments reached $128 million in April 2015.172 However, 
a separate fund sweep for the 2016 Illinois State budget 
wiped out those funds entirely.173 The ever-existing possibil-
ity of fund sweeps looms large for investors of new renew-
able energy projects like new, utility-scale wind farms.174 
These investors lack confidence in the government’s ability to 
secure funding or reimbursement for new projects, causing 
a paralysis of all new large-scale wind projects in Illinois.175 
While the Future Energy Jobs Act purports to change this 
compliance mechanism and call for adding more renewable 
capacity, the Act’s focus has been on adding solar capacity 
through community solar projects.176

The recent legislation does nothing to address legislative 
sweeps except try to keep the compliance funds in the hands 
of the utility companies themselves until the IPA needs the 
money. Theoretically, this would allow utility companies 
rather than the legislature to spend money on new renewable-
generating projects. As with the other compliance measures, 
however, there is nothing to mandate that the pool of money 
from a monthly charge to customers goes toward procuring 
new resources instead of propping up a utility’s other energy 
commitments (i.e., coal and nuclear power plants that are 
failing and in need of a bailout). This compliance mechanism 
also does not adequately address sweeps because once the 
money is transferred to the IPA it is subject to diversion for 
other purposes. The state’s financial crisis does not help keep 
legislators at bay, when funding for other programs takes pre-
cedence. Accordingly, until there are specific requirements 
for utilities to install new wind energy facilities, girded in 
high penalties for failure to comply, new wind energy in Illi-
nois will remain stagnant.

C. No Carve-Out or Incentive for Offshore Wind 
and Potential Public Trust Violations

Unlike Maine, Maryland, and New Jersey, Illinois has no 
carve-out for offshore wind energy as part of its renewable 
portfolio standard.177 While these states only include off-
shore wind energy carve-outs as mere “goals” (and are not 
mandated as part of the standard)178 Illinois has neither a 
goal nor mandate. Pursuant to the lack of enforceability of 
the RPS, calling a carve-out for wind energy a mandate or a 
goal only reinforces public policy, resembling no significant 

172. Renewable Portfolio Standard, supra note 120.
173. See Borgia, supra note 9.
174. See id.
175. See Pruitt, supra note 96, at 12.
176. See David J. Unger, Illinois Utilities Begin to Design Community Solar Pro-

grams Under New Energy Law, Midwest Energy News (Sept. 14, 2017), 
https://energynews.us/2017/09/14/midwest/illinois-utilities-begin-to-design-
community-solar-programs-under-new-energy-law/ (highlighting how Illinois 
utility companies have been empowered by the new legislation to meet the 
Future Energy Jobs Act’s “ambitious plans for adding [2,700 megawatts of ] 
solar capacity statewide . . . by 2030 . . . with about 50 percent . . . [coming] 
from distributed and community solar.”).

177. See Durkay, supra note 128 (Maine, Maryland, and New Jersey have carve 
outs for offshore wind energy but also are based on future goals, not 
yearly progress).

178. See, e.g., Me. Rev. Stat. Ann. 35-A § 3401 (Maine’s goal for 8,000 MW 
of installed wind power capacity by 2030 including 5,000 MW from off-
shore wind).
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legal difference. Additionally, none of these states have actu-
ally met offshore energy procurement goals.179

The only current, operational wind farm in the United 
States was recently completed off the coast of Rhode Island.180 
This wind farm will only supply offshore power to Rhode 
Island, specifically, an island off its coast called Block Island. 
Rhode Island, like Illinois, has an ambitious RPS, but unlike 
Illinois, it was able to facilitate the installation of offshore 
wind through a separate fund within its renewable energy 
fund, specifically dedicated to offshore wind energy procure-
ment.181 Although funding for the construction and installa-
tion of the turbines came largely from major investments of 
renewable energy companies, the state’s offshore wind energy 
fund provided vital funding for feasibility studies and the 
collection of scientific data.182

Without any such pool of money backed by the legisla-
ture, Illinois cannot study the feasibility and eventually 
attract investments in new renewable technology off the 
shores of Lake Michigan. The funds used for procurement 
of the Block Island Wind Farm not only helped spur invest-
ment in the project, but also encouraged research on project 
viability and the necessary permitting requirements.183 Since 
there is no such fund in Illinois, the ambitious RPS, coupled 
with regulatory uncertainty, lacks a sufficient incentive for 
private investment in the development of offshore wind ener-
gy.184 In other words, private investors need the financial and 
regulatory help of state and local governments before putting 
their money into large scale wind projects—help they cannot 
get it Illinois without a separate dedicated fund.

The development of offshore wind energy faces a major 
legal hurdle regarding the public trust doctrine.185 Standing 
in the way is the obstacle of the reluctance of Illinois courts to 
uphold lakebed leases. Offshore wind projects would receive 
public and private investment, but would be built, main-
tained, and utilized by large energy corporations expanding 
into new waters. New projects would have to get around the 
Illinois Supreme Court’s decision in Scott v. Chicago Park 
District that struck down a 200-acre lease for a large steel 

179. See Gillis, supra note 88.
180. See id.
181. See Ferrey, supra note 128, at 83, 113 (discussing Rhode Island’s “Renewable 

Energy Development Fund” which reserves funds solely for the development 
of offshore wind projects).

182. See Gillis, supra note 88. See also Evan Ridley, Rhode Island Offshore Wind 
Farm Marks U.S. Milestone in Energy Development, Nat’l Oceanic and At-
mospheric Admin., https://seagrant.noaa.gov/News/Article/ArtMID/1660/
ArticleID/458/Rhode-Island-Offshore-Wind-Farm-Marks-US-Milestone-in-
Energy-Development [https://perma.cc/Z9Q3-Z3PM] last visited March 18, 
2019) (highlighting the role that Rhode Island’s renewable energy funds played 
in facilitating the permitting process and scientific research).

183. See Ridley, supra note 182.
184. Cf. Hanna Conger, Comment, A Lesson From Cape Wind: Implementation of 

Offshore Wind Energy in the Great Lakes Should Occur Through Multi-State Co-
operation, 42 Loy. U. Chi. L.J. 741, 777−86 (2011) (highlighting the issues 
regarding the Great Lakes being state waters and thus the question of jurisdic-
tion for permitting purposes arises between the U.S. Army Corps of Engineers 
and the Illinois Department of Natural Resources).

185. See id. at 758 (“Every future offshore wind farm must contend with the rel-
evant state’s Public Trust Doctrine, since each state is obligated to abide by 
the Doctrine.”) (citing Douglas L. Grant, Underpinnings of the Public Trust 
Doctrine: Lessons From Illinois Central Railroad, 33 Ariz. St. L.J. 849, 849−50 
(2001)).

corporation’s expansion.186 Proponents of leasing the lakebed 
for offshore wind would have to prove that the projects con-
serve, protect, and improve the natural environment in addi-
tion to providing perceived economic benefits (i.e., jobs).

Should Illinois choose to pioneer the harnessing of 
power by tapping into Lake Michigan’s expansive wind 
energy potential, leasing the lakebed to utility companies 
will require more than mere representations that offshore 
wind benefit the public interest.187 As the court held in Lake 
Michigan Federation v. U.S. Army Corps of Engineers, leg-
islatures, universities, and other public bodies’ motivation to 
explore use of the lakebed does not guarantee that offshore 
projects comply with the public trust doctrine.188 Indeed the 
court made an overbroad assumption that would character-
ize any leasing of the lakebed, for any purpose—no mat-
ter how environmentally beneficial—as a violation of the 
public trust.189 Since Illinois has yet to explore the benefits 
of offshore wind energy through legislative means, some say 
there is insufficient information to prove the public benefits 
of offshore wind energy exist, without assuring some col-
lateral payments to consumers that any offshore wind farms 
would affect.190

V. Recommendations for the Illinois 
General Assembly

A. Amend the IPA

The Illinois legislature must amend the IPA to lessen the 
unintended but detrimental effects of municipal aggre-
gation. Allowing communities to switch back and forth 
between utilities and ARES fails both entities amidst efforts 
to obtain more renewable energy sources and meet Illinois’s 
RPS. Amending the IPA to require longer-term contracts for 
municipal aggregates will attract new investments. Accord-
ingly without switching, investors will be more willing to 
enter into longer term power purchasing agreements for new 
wind farms. Tougher enforcement of the RPS should be 
established through legislative amendment, not via stricter 
penalties or higher fines for non-compliance (indeed, most 
utilities and ARES comply) but through raising the bar for 
compliance. Appropriate compliance can be achieved by 
lowering the maximum RECs that utilities can buy to com-
ply with the RPS. In doing so, measures would focus more 
on developing new wind energy, perhaps over time, instead 
of relying on neighboring states to provide RECs available 
for purchase annually. In this way, the state would have the 
ability to ensure that newer renewable sources are built as 

186. See People ex rel. Scott v. Chi. Park Dist., 360 N.E.2d 773, 780 (Ill. 1976).
187. See Envtl. Law & Policy Ctr. v. U.S. Nuclear Reg. Comm’n, 470 F.3d 678, 683 

(7th Cir. 2006) (holding that indiscriminately adopting the applicant’s goals 
fails to allow for full consideration of alternatives).

188. See Lake Mich. Fed’n v. U.S. Army Corps of Eng’r, 742 F. Supp. 441, 449 
(N.D. Ill. 1990).

189. See id. at 450.
190. See Conger, supra note 184, at 758.
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opposed to relying on RECs that contribute little to develop-
ing Illinois’s footing in the renewable energy market.

Further amendment is necessary to revitalize the market 
for new sources of renewable energy in Illinois. The now-
expired compliance requirement that utilities procure their 
renewable energy generation from in-state sources before they 
source from out of state should be extended. Expansion of 
this requirement would force utilities and ARES to consider 
adding to the renewable energy portfolio of Illinois. Instead 
of hiding behind RECs, which can be purchased from out 
of state renewable energy generating companies, requiring 
homegrown generation would add more turbines and wind 
farms in state. This would serve the original purpose of the 
IPA and the state’s RPS more effectively than does current 
legislation. Illinois’s stagnant growth in installed capacity 
would be a thing of the past as more utilities would decide to 
build their own wind energy generating facilities in the state, 
on and offshore.

Even with the recent reforms, there are neither penalties 
for failure to comply with Illinois’s RPS, nor are there any 
guarantees that utilities will meet the mandate. The most 
recent reform calls for 1,300 MW of new wind power capac-
ity in Illinois by 2030.191 The IPA, in conjunction with other 
state enforcement agencies, should enforce a penalty against 
utilities that fail to comply with the RPS. The penalty should 
be in the form of a fee, adjusted to address the degree to 
which a utility fails to comply. The fee would be analogous to 
damages in an unjust enrichment lawsuit in which a utility 
cannot receive any economic benefits for failing to comply 
with environmental regulations. When a utility fails to pur-
chase enough RECs or fails to supply electricity to the con-
sumer with the minimum percentages of renewable energy, 
the company might save money, but this behavior causes 
detriment to the environment and should not escape punish-
ment. At the very least, these utilities should not be rewarded 
with subsidies.

B. Eliminate Exception to Ban on Fund Sweeps

Budgetary restrictions can be impossible to overcome, espe-
cially in a state like Illinois, in dire economic crisis.192 Even 
though the Illinois Power Agency Act requires that money 
that has been swept from the separate compliance funds for 
renewable energy must be replenished by the state, there are 
virtually no signs of that happening. A ban on fund sweeps 
would ensure that money raised through compliance pay-
ments made to the IPA could be immediately used by the 
agency to invest in new wind turbines, on and offshore. If 
the legislature has trouble passing a ban on fund sweeps, that 
would not mean voters could not change the way money 

191. See Maloney, How Illinois Energy Reform “Fixed” the State’s RPS, supra note 138.
192. See, e.g., Richard Lehmann, Illinois: A State in Crisis, Forbes (July 10, 2017, 8:25 

AM), https://www.forbes.com/sites/investor/2017/07/10/illinois-a-state-in- 
crisis/#5930cba12138; Natasha Korecki, How Illinois Became America’s Failed 
State, Politico (June 10, 2017, 9:50 AM), http://www.politico.com/story/ 
2017/06/10/illinois-debt-deficit-budget-election-239384; Whet Moser, 
Where Illinois’ Fiscal Crisis Came From, Chicago Mag. (Aug. 16, 2016), 
http://www.chicagomag.com/city-life/August-2016/Where-Illinoiss-Fiscal- 
Crisis-Came-From/.

was collected for renewable source generation. For instance, 
voters in Illinois approved a measure known as a “lockbox 
amendment” designed to force money raised through taxa-
tion related to roads, tolls, and transportation, to be used by 
the state solely for transportation improvements.193 A similar 
measure should be put to vote in Illinois regarding renewable 
energy resources in the electricity markets. Since compli-
ance payments are subsidized through a utility tax, the state 
would have to reserve those funds for new transmission lines 
or new sources of energy. Although coal still provides a viable 
interest for many in Illinois, some of the money raised from 
that tax would still have to be devoted to the development of 
cleaner energy sources, such as wind farms.

C. A Carve-Out for Offshore Wind and Compliance 
With the Public Trust Doctrine

In addition to enacting more specific and enforceable penal-
ties, the legislature should consider expanding the state’s RPS 
to include offshore wind as a priority for future renewable 
energy projects. Illinois should do what Maine, Maryland, 
New Jersey, Delaware, and Rhode Island have done and 
either create a separate fund from the RERTF to be used 
solely for the investment in new offshore wind farms, or add 
a separate carve out for offshore wind. This carve out could 
include a specific goal, measured in MW by a certain year, or 
could require utilities and ARES to obtain a certain percent-
age of their renewable energy from offshore wind sources. 
This reform would only work, however, if strong penalties are 
in place to ensure utilities will explore offshore options. These 
penalties would not have to be burdensome fines, but instead 
should require utility companies and alternative suppliers to 
prove that they are working toward expanding offshore wind 
portfolios. In combination with the aforementioned reforms, 
this could spur interest and ultimately growth in the offshore 
wind capacity of Lake Michigan for Illinois and other Great 
Lakes states.

The state legislature can and has attempted to issue licenses 
for use of the lakebed for the public benefit, but the courts 
have continued to stand in the way of new offshore wind 
farms.  First, the Lake Michigan Federation v. U.S. Army 
Corps of Engineers case need not be overruled in its entirety, 
but should be restricted in its application.194 As discussed, the 
district court seemed to erroneously create a broad ban on 
any conveyance of the lakebed.195 In that case, it was a private 
university acting to expand its campus into Lake Michigan 
for new private sports facilities and some acreage for marine 
biology research. Although more rigorous development of 
offshore wind energy will require both private and public 
investment, with some research, the benefits of wind power 
can be proven.

193. See Rummana Hussain, Illinois Voters Approve Safe Roads Amendment, Chi. 
Sun Times (Nov. 8, 2016 8:26 AM), http://chicago.suntimes.com/news/
safe-roads-amendment-inching-way-toward-approval/.

194. See Lake Mich. Fed’n v. U.S. Army Corps of Eng’rs, 742 F. Supp. 441, 449 
(N.D. Ill. 1990).

195. See id.
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Furthermore, offshore wind seeks to conserve, protect, 
and improve the physical environment in the context of 
lakebed leasing, as required under Scott v. Chicago Park 
District.196 Offshore wind does not elicit the same noise 
and visual complaints that onshore farms do. Instead, off-
shore wind, as a concept, is designed to conserve the natural 
environment by harnessing higher wind speeds. With more 
offshore wind power, reliance on greenhouse gas-emitting 
sources could be reduced, and the natural environment 
sustained while decreasing the widespread effects of rising 
global temperatures.

Since funding has dried up for studying the feasibility of 
offshore wind, the state should ensure that the new reforms 
include a reserve for helping investors and energy companies 
build offshore wind farms. Decreasing Illinois’s dependence 
on fossil fuels and spurring renewable energy procurement 
will require lease approval. While some may argue that 
investing in renewable energy offshore is largely a private 
use, and thus a lease would violate the public trust doctrine, 
the benefits of offshore wind stand to benefit the public 
at large. Although investors in wind energy would receive 

196. See People ex rel. Scott v. Chi. Park Dist., 360 N.E.2d 773, 780 (Ill. 1976).

economic benefits—as the prospective steel plant owners 
would have in Scott—the decrease in fossil fuels and the 
cleaner air are primarily for the public benefit. With climate 
change leading to ever−increasing global temperatures, each 
day that Illinois ignores opportunities for further renewable 
energy facilities, the state continues to violate its position 
within the public trust.

VI. Conclusion

Today, the state of Illinois stands at an important crossroads. 
Although the state remains poised to take on new renew-
able energy development and off the shores of Lake Michi-
gan, legislators must consider that critical action is needed. 
Without further legislative remedies to address the problems 
facing the electricity markets and Illinois’s wind energy pro-
curement, growth will continue to stagnate while other, sav-
vier states take advantage of new opportunities. Even though 
the new legislation promotes renewable energy as a whole, a 
new divide may be forming between solar and wind energy 
advocates. The “house divided” can be divided no more.
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I. Introduction

The natural gas spot prices in 2016 at the Henry Hub 
included some of the lowest annual averages since 1999, fol-
lowing a prolonged depression of prices since 2008.1 This 
collapse in prices—primarily driven by warmer-than-normal 
annual temperatures and changing natural gas demand in 
20162—resulted in over eighty oil and gas production com-
panies filing for bankruptcy from 2015 to 2016.3 In some 
production areas, the impact of low prices were also deeply 
felt by midstream gathering and processing companies who 
contract with producers to provide storage and refining ser-
vices near wellheads before sending the gas to market.4

This sudden insolvency pressured many producers to file 
petitions for Chapter 11 bankruptcy. Chapter 11 provides 
financial relief by allowing companies to reorganize and shed 
certain debt and contractual obligations to enable the debtor 
to operate more efficiently post-bankruptcy.5 The mecha-

1. Natural Gas Prices in 2016 Were the Lowest in Nearly 20 Years, U.S. Ener-
gy Info. Admin. (Jan. 13, 2017), https://www.eia.gov/todayinenergy/detail.
php?id=29552 [https://perma.cc/68LF-A2DG].

2. Id.; Christopher Castillo et al., Anatomy of a Commercial Gather-
ing Project: Midstream Oil & Gas From the Upstream Perspective, 
3-1 Rocky Mountain Min. L. Found. (2018). See also Whit Keuer, North 
American Midstream Strategy in a Time of Uncertainty, Bain & Co. (Aug. 23, 
2017), https://www.bain.com/insights/north-american-midstream-strategy-
in-uncertainty/ [https://perma.cc/B4J3-DXL6].

3. See Cheaper Oil: Winners and Losers, The Economist (Oct. 23, 2014), http://
www.economist.com/news/international/21627642-america-and-its-friends-
benefit-falling-oil-prices-its-most-strident-critics.

4. See Keuer, supra, note 2.
5. See N.L.R.B. v. Bildisco & Bildisco, 465 U.S. 513, 528 (1984) (holding that 

“[t]he fundamental purpose of reorganization [Chapter 11] is to prevent a 
debtor from going into liquidation, with an attendant loss of jobs and possible 
misuse of economic resources.”).

nism for shedding burdensome debt obligations appears in 
section 365 of the United States Bankruptcy Code (“Bank-
ruptcy Code”), and comes into play during the creation of 
the bankruptcy estate.6 Section 365 outlines the types of 
obligations debtors may retain as part of their ongoing obli-
gations post-bankruptcy.7 Under section 365, a debtor may 
terminate its pre-petition executory contracts by “rejecting” 
them from inclusion in the estate.8 This functions as the 
debtor’s declaration that it will not perform its remaining 
obligations. This leaves the debtor’s creditors and contrac-
tual counter-parties with only one option: filing a breach of 
contract claim against the estate, which is often repaid by 
only cents on the dollar, and only after the debtor satisfies its 
secured creditor claims. In contrast, a debtor must “assume” 
its prepetition non-executory contract obligations into the 
bankruptcy estate, requiring the debtor to repay a higher 
proportion of its prepetition debt obligations and perform 
its outstanding contractual obligations. Such non-executory 
contracts include those arising under real covenants.9 Gener-
ally, assumption permits repayment in full, with higher pri-
ority than unsecured creditor claims.10

While bankruptcy provides debtors an equitable remedy 
during times of financial hardship, the influx of filings by 
gas production companies has raised questions regarding 
the proper treatment of certain contractual clauses present 
in petitioners’ midstream gathering and processing agree-
ments.11 Specifically, the confusion surrounds the interplay 
of section 365 and the interpretation of “dedication of pro-

6. See 11 U.S.C. § 365(h)(1)(B) (2012).
7. See generally id. § 365(a)−(b)(1).
8. Id. § 365(a).
9. Id.
10. See generally In re Network Access Sols., Corp., 330 B.R. 67 (Bankr. D. Del. 

2005) (discussing impacts of assumption on the claims of unsecured creditors).
11. See, e.g., Charles Sartain & Lydia Webb, Rejecting Midstream Agreements in 

Bankruptcy—The Journey Continues, Gray Reed (Apr. 11, 2017), https://
www.energyandthelaw.com/2017/04/11/rejecting-midstream-agreements-in-
bankruptcy-the-journey-continues/ [https://perma.cc/UM4G-WLAU]. Un-
less otherwise indicated, “gathering agreements” refers to natural gas gathering 
and/or processing agreements.
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duction” provisions.12 When these provisions are interpreted 
as involving a property interest, such as when they are read 
together with a conveyance of a tract of the producer’s lease-
hold for purposes of constructing and operating a gathering 
system, the debtor may be precluded from rejecting the con-
tract. If no property interest is involved, then the bankruptcy 
court will generally treat the entire contract as an executory 
contract, whose obligations survive post-bankruptcy.13

Dedication provisions are a type of exclusive dealing provi-
sion, representing a producer’s promise that all gas produced 
from the specified acreage will be supplied to the contract-
ing midstream counterparty for gathering and processing. 
These commonly used provisions are critical for protecting a 
midstream company’s investment in constructing and oper-
ating facilities on the producer’s leased property. Despite this 
commonality, the Bankruptcy Code makes no mention of 
acreage dedication clauses nor defines the term “dedication.” 
This statutory omission, coupled with the bespoke nature 
of these contracts and the governance of contracts and oil 
and gas rights under state law, and the language of these 
provisions have caused interpretive challenges in the bank-
ruptcy context. Traditionally, courts have appropriated the 
common law property doctrine of real covenants (developed 
under state law) to the federal Bankruptcy Code to construe 
dedication clauses as non-executory contracts, thereby pre-
cluding rejection.14 In 2016, however, Sabine Oil Company 
(“Sabine”), a producer-debtor, usurped this notion when it 
succeeded in getting its midstream contract rejected as an 
executory contract, leaving its midstream partner to suffer 
substantial losses in sunk investment costs.15 In wake of this 
groundbreaking decision, other petitioners have raised the 
same challenge, making the future treatment of dedication 
of production provisions uncertain.16

As In re Sabine Oil Company shows, the implications of 
this uncertainty have major financial repercussions for the 
parties involved.17 Uncertainty also stifles investment in the 
midstream sector, as investors may not be willing to bear the 
risk of losing the value of their midstream contracts through 
their counterparty’s voluntary bankruptcy. Hence, resolving 
the issue of whether these provisions invoke property inter-

12. See Brian C. Boyle, Energy Law, in 2016: The Year in Review, 80 Texas B.J. 19, 
26 (2017).

13. Compare In re Montgomery Ward, L.L.C., 469 B.R. 522, 528 (Bankr. D. Del. 
2012), with In re Buffets Holdings, Inc., 387 B.R. 115, 121 (Bankr. D. Del. 
2008).

14. See, e.g., Robert D. Woods, An Uncertain Fate for Oil and Gas Midstream 
Agreements, Law360 (Feb. 26, 2016, 10:16 AM), https://www.law360.com/ar-
ticles/763699/an-uncertain-fate-for-oil-and-gas-midstream-agreements. Dis-
putes concerning the proper interpretation of “dedication of production” pro-
visions do not raise a completely novel legal question, because the basic form of 
midstream gathering and processing agreements (that is, a set of bargained-for 
exchanges to which the parties consented) invoke traditional contract law prin-
ciples. As such, disputes over the interpretation and enforceability of these pro-
visions outside of the bankruptcy context are governed by state contract law. 
However, given the different policy goals underlying contract and bankruptcy 
law, state contract law offers only limited guidance on how to interpret these 
provisions for purposes of bankruptcy.

15. Daniel Gill, Sabine Oil’s Rejection of Midstream Contract Affirmed, Bloom-
berg BNA (May 30, 2018) https://www.bna.com/sabine-oils-rejection- 
n57982093092/.

16. See Boyle, supra note 12.
17. In re Sabine Oil & Gas Co., 547 B.R. 66 (Bankr. S.D.N.Y. 2016).

ests or are purely executory contracts is critical to fostering 
continued investment in domestic natural gas production.18

This Note focuses on the interpretative issues raised in 
midstream gas agreements containing dedication of produc-
tion clauses including the midstream operator’s obligation to 
purchase unrefined gas from the producer. This Note pro-
poses to resolve this legal question by adopting an amend-
ment to the U.S. Bankruptcy Code specifically defining 
and categorizing dedication provisions, thereby avoiding the 
interpretative issue presented in these recent Chapter 11 pro-
ceedings. Part II of this Note provides an overview of the 
natural gas industry, its unique financing challenges, and 
recent cases raising concerns of predatory bankruptcy. Part 
III provides an overview of relevant portions of the Bank-
ruptcy Code and describes potential treatment of dedica-
tion provisions thereunder. Part IV proposes to amend the 
Bankruptcy Code, offering statutory language to help clarify 
recent inconsistencies in judicial interpretation of contractual 
acreage dedication clauses. Specifically, this Note proposes 
to amend sections 101 and 365 to provide statutory defini-
tions of the contractual phrase “dedication of production” 
and of the common law doctrine of real covenants that can 
be applied uniformly nationwide. Finally, Part V concludes 
with a short summary of the preceding discussion.

II. Overview of the Natural Gas 
Midstream Industry

A. Midstream Gathering and Processing Agreements

Despite its widespread use,19 financing fossil fuel produc-
tion is generally not well understood outside of the industry. 
Although gas gathering and processing agreements provide 
the foundation upon which producers and midstream ser-
vice providers base their operations,20 no standard lease form 
is required or used for operations taking place wholly within 
state boundaries.21 As a result, midstream agreements can 
take a variety of forms and have major implications for a 
producer’s perfection of liens, lien assignability, cure obli-
gations, and perfection timeline inside and outside of the 
bankruptcy context.22

Among the many varieties of gas gathering agreements, 
three common agreement structures include: (1) a producer’s 

18. See Boyle, supra note 12. For an overview of the bankruptcy process, see David 
R. Kuney, Overview of the Bankruptcy System, in Commercial Real Estate De-
faults, Workouts, & Reorganizations, ST055 ALI-CLE 511 (2012).

19. Deborah D. Williamson, When Gushers Go Dry: The Essentials of Oil 
and Gas Bankruptcy 5, (2d ed. 2016).

20. Id.
21. Id. Interstate pipeline operations, or operations that otherwise meet certain 

criteria, are subject to regulation under Federal Energy Regulatory Commis-
sion (“FERC”). The form of gas gathering and processing agreements falling 
under FERC’s oversight must comply with all relevant regulations set by the 
Commission. See also Bill Wolf & Randall S. Rich, Gathering, Processing and 
Other Midstream Agreements, Energy B. Ass’n Dec. Brown Bag Meeting/
Teleconference: The EBA Nat’l Gas Reg. Committee (Dec. 13, 2012), 
https://www.eba-net.org/assets/1/6/Gathering-Processing-and-Other-Mid-
stream-Agreements.pdf.

22. Williamson, supra note 19, at 7. See also Castillo, supra note 2.
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payment to the partnering midstream company described 
as a “dedication of production,” (2) a minimum volume of 
gas commitment (“MVC”), or (3) one of four basic service 
rate structures.23 There are a few important distinguishing 
features to note about “dedication of production” clauses. 
First, “dedication of production” clauses consist of the pro-
ducer’s promise to deliver all the unrefined gas it extracts 
from a specified portion of the subsurface mineral acreage 
it owns to the partnering midstream company for gather-
ing and/or processing (as the agreement specifies).24 Second, 
unlike MVC clauses, a “dedication of production” clause 
often provides a more favorable outcome for the producer. 
This is because these clauses allow producers to remain free 
to dedicate their remaining mineral acreage to other mid-
stream gathering companies without subjecting themselves 
to liability for failing to deliver a set amount of natural gas 
to any single gathering partner.25 However, the precise risk 
allocation contemplated in any given “dedication of produc-
tion” clause depends upon a number of issues, including the 
specific shale play at issue, the parties’ particular knowledge 
of the mineral wealth of the subject area, and each party’s 
willingness to allocate the costs of midstream infrastruc-
ture. Lastly, combining “dedication of production” clauses 
and various rate provisions allow producers to contract for 
bundled services.26 These services may include remote opera-
tion and monitoring of wells, supervisory control and data 
acquisition (“SCADA”) services,27 and/or third-party com-
pression services to uprate28 gas pressure at pipeline connec-
tion points.29

Adding to the complexity is the potential for the parties 
to overlay these service agreements with provisions requiring 
midstream service providers to redeliver processed gas to 
the producer or the producer’s designee before ultimately 
going to market.30 These provisions function as risk-sharing 
mechanisms for producers who undertake the risk of drilling a 
potentially unprofitable well.31 Hence, midstream agreements 
often intertwine language resembling a conveyance of a 
property interest in extracted gas with executory contractual 
language describing the terms of performance. Given this 
entanglement of property and contract law, both producer-
debtors and their creditors present persuasive arguments for 
their desired treatment of dedication provisions under sec-
tion 365.

23. Typical rate structures include: fixed fee, sharing (in-kind), variable, and cost-
of-service. Wolf & Rich, supra note 21, at 10.

24. For an example discussion of a “dedication of acreage” agreement, see Press 
Release, MarkWest Energy Partners, L.P., MarkWest Energy Partners An-
nounces Significant Long-Term Fee-Based Agreements With Chesapeake En-
ergy and Antero Resources to Expand Its Marcellus Shale Midstream Facili-
ties in West Virginia (May 4, 2012), http://investor.markwest.com/phoenix.
zhtml?c=135034&p=irol-newsArticle_print&ID=1691623 [https://perma.
cc/2XN8-FSM3].

25. Id.
26. Id.
27. Id.
28. Id.
29. Wolf & Rich, supra note 21, at 5.
30. Id.; see also Castillo, supra note 2.
31. Williamson, supra note 19, at 22. See also Castillo, supra note 2.

B. Project Financing and Predatory Concerns

In the oil and gas industry, a producer’s filing of Chapter 11 
bankruptcy is not alarming on its face. This is because pro-
duction projects depend heavily on the producer’s ability to 
front-load capital for the construction of wells and pipeline 
infrastructure many years before the well begins operation. 
Moreover, the nature of these projects requires a continued 
uninterrupted flow of operating capital throughout the ini-
tial drilling process, which often lasts years before the well 
turns a profit.32 Indeed, industry experience reveals that a 
producer’s profitability in domestic onshore drilling projects 
heavily depends on two factors: the market prices realized for 
their products, and the cost and productivity of newly devel-
oped wells.33 Given the economic scale of drilling operations, 
most producer-debtor bankruptcies are the result of liquidity 
crises due largely to cyclical price fluctuations, often exacer-
bated by debt financing.34

In short, even a seemingly small drop in fossil fuel prices 
can have a major impact on the perceived creditworthiness 
of producer looking to obtain more debt financing, thereby 
severely impairing its ability to obtain cash through new debt 
instruments.35 This, in turn, adversely affects its ability to pay 
operating expenses. If severe enough, this cash drought may 
cause a producer to mitigate its losses by temporarily reduc-
ing or ceasing production altogether. A stall in production 
further exacerbates this problem.36 Hence, a small reduction 
in overall cash flow from lower fossil fuel prices can derail a 
producer’s ability to fund its operations, renew its leases, and 
pay royalties.37 Most importantly, reduced cash flows inhibit 
a producer’s ability to perform routine contractual obliga-
tions, such as providing interrupted gas supply to its mid-
stream partners under volume throughput commitments.38 
This inability to get the gas to market, in turn, reduces the 
producer’s ability to make deficiency payments to its mid-
stream service providers for interrupting the supply of gas.39

With this understanding of the financial sensitivities of 
production, there has been growing concern that producers 

32. Considering “the costs of onshore oil and natural gas wells using the following 
cost categories: land acquisition, capitalized drilling, completion, and facilities 
costs; lease operating expenses; and gathering processing and transport costs,” 
the “[t]otal capital costs per well in the [Bakken, Eagle Ford, Permian Basin 
and Marcellus plays ranged] from $4.9 million to $8.3 million, including aver-
age completion costs that generally fell in the range of $2.9 million to $5.6 
million per well. However, there is considerable cost variability between indi-
vidual wells.” Trends in U.S. Oil and Natural Gas Upstream Costs, U.S. Energy 
Info. Admin., 1–2 (Mar. 23, 2016), https://www.eia.gov/analysis/studies/
drilling/pdf/upstream.pdf [hereinafter Oil and Gas Upstream Cost Study]; Wil-
liamson, supra note 19, at 5.

33. Oil and Gas Upstream Cost Study, supra note 32, at 1.
34. Williamson, supra note 19, at 5. “Debt financing” is the practice of “rais[ing] 

money for working capital or capital expenditures by selling bonds, bills or 
notes to institutional investors. In return for lending money, the institutional 
investors become creditors and receive a promise that the principal and interest 
will be repaid.” Debt Financing, Investopedia, http://www.investopedia.com/
terms/d/debtfinancing.asp [https://perma.cc/U95C-54R2] (last visited Apr. 4, 
2017, 12:15 PM).

35. Id.
36. Id.
37. Id.
38. Castillo, supra note 2.
39. Id.
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may be engaging in predatory bankruptcy in the wake of the 
2014 market downturn, given the increased number of filings 
submitted only months after entering into long-term and 
multimillion dollar midstream agreements.40 The reasoning 
behind this concern is simple: given that natural gas pro-
duction is capital-intensive, requires significant preparation 
to prove project’s long-term financial viability (creditworthi-
ness) to obtain debt-financing, and can take years to secure 
oil and gas leases with individual landowners and obtain the 
requisite permits and ancillary service contracts, one would 
not expect a producer to abruptly abandon its efforts mere 
months after securing its midstream contract, itself one of its 
most crucial steps in ensuring a producer’s gas reaches mar-
ket, unless the situation was truly dire. Although bankruptcy 
is available to redress current financial constraints rather 
than future projections, the concern that some producers 
are engaging in predatory bankruptcy rests on the idea that 
some producers appear to be filing for Chapter 11 despite 
promising viability of the shale play upon which their well 
is located. While there have been a number of cases raising 
suspicions of predatory bankruptcy, an exploration of those 
cases is beyond the scope of this Note. Rather, this Note 
focuses on the preeminent case that first brought to light the 
difficulties in ascertaining the proper legal treatment dedica-
tion provisions in the context of Chapter 11 proceedings.

C. Investor Disruptions in Sabine Oil

In In re Sabine Oil & Gas Corporation, Judge Chapman 
rejected Nordheim Eagle Ford Gathering, LLC’s (“Nord-
heim”) creditor claims requesting that Nordheim’s two con-
tracts (hereinafter “Nordheim Agreements”) be included in 
Sabine’s bankruptcy estate as covenants running with the 
land under section 365.41 Together, these contracts obligated 
Nordheim to:

(1) gather, treat, dehydrate, and re-deliver gas to Sabine Oil; 
and (2) perform substantially similar tasks with respect to 
condensed liquid hydrocarbons and other non-gas liquids. 
Sabine Oil, on the other hand, was required to pay certain 
gathering fees and either deliver minimum amounts of gas 
to Nordheim or make deficiency payments if these threshold 
amounts were not met.42

40. Mark Pfeiffer, Will the Pipeline Continue to Flow After Sabine? Oil and Gas 
Bankruptcies Expose Limitations in §365, 35 Am. Bankr. Inst. J. 38 (July 
2016); Miki Kolobara, Bankruptcy Court Allows Rejection of Midstream Gather-
ing Agreements, Oilpro (Mar. 19, 2016), http://oilpro.com/post/25741/bank-
ruptcy-court-allows-rejection-midstream-gathering-agreements; Loretta Cross 
& John Baumgartner, How Credit Bidding is Impacting Oil and Gas Bankruptcy 
Recoveries, Stout Risius Ross (Sept. 1, 2014), http://www.srr.com/article/
how-credit-bidding-impacting-oil-and-gas-bankruptcy-recoveries [https://per-
ma.cc/FB3E-NYTC] (Although beyond the scope of this discussion, a second-
ary predatory concern involves credit-bidding: the process by which secured 
lenders can “choose to participate in the auction or sale of the collateral that 
secures their loans using the outstanding loan balance as their currency . . . [a]
s many bankruptcies today result in a sales process, either through a [§] “363 
auction” or a sale through a plan” under § 1129. This creates the potential for 
abuse when “used as a defensive strategy by lenders to protect the value of their 
collateral from being sold at artificially low or distressed prices.” This process 
has come to be known as the “Loan to Own” strategy).

41. In re Sabine Oil & Gas Corp., 547 B.R. 66, 79−80 (Bankr. S.D.N.Y. 2016). 
42. Id. at 70.

Additionally, Nordheim “agreed to construct, at its sole cost 
and expense, a gathering system of pipelines and treatment 
facilities to provide certain agreed-upon services.”43 To facili-
tate this construction and operation, Sabine agreed to convey 
to Nordheim a tract of land located on Sabine’s lease for a 
ten-year term.44 Notably, each of the Nordheim Agreements 
contain provisions describing the instrument as a “covenant 
running with the [land]” within its allotted acreage and pro-
vides that they are “enforceable by Nordheim against Sabine, 
its affiliates, and their successors and assigns.”45 Together, 
the Nordheim agreements obligated Sabine to “dedicate” to 
the “performance” of the agreements certain leases held by 
Sabine as well as the natural gas produced from the wells 
located therein.46

Nordheim’s relationship with Sabine began when Sabine 
inherited the Nordheim Agreements following Sabine’s 
merger with another oil corporation, which commissioned 
Nordheim to expend $84 million to build the gathering sys-
tem to be used by Sabine.47 Sabine’s decision to reject these 
agreements as executory contracts prevented Nordheim from 
recovering funds already spent in constructing and operating 
the infrastructure needed to move unprocessed natural gas 
from the wellhead.48 This effectively allowed Sabine, as the 
producer-debtor, to benefit by lowering the total amount of 
its post-bankruptcy debt obligations.49

As Sabine suggests, the ability for a producer to use Chapter 
11’s estate-creation procedures to engage in predatory activity 
as a means of circumventing its contractual obligations

is problematic for midstream companies because their own 
debt service may be dependent on legacy contract revenue 
levels, and [the midstream companies] could default if that 
revenue is curtailed . . [yet f]rom the producer’s perspective, 
contract rejection may be a high-stakes bluff because the oil 
and gas leases usually terminate if the production stops for 
an extended period, and the producers need the pipelines in 
order to continue production.50

Unfortunately, Judge Chapman’s decision does “not resolve 
anything other than to point out that a rejection proceeding 
under [section] 365 is probably not the appropriate method 
of divesting a restrictive covenant. Debtors will likely look 
for alternatives.”51

43. Id.
44. Id.
45. Id.
46. Id.
47. See James Roberts, Trouble Down the Pipeline? What Sabine Oil & Gas Corp. 

May Mean for the Midstream Service Sector, Lexology (May 24, 2016), 
https://www.lexology.com/library/detail.aspx?g=2d632978-89cf-4ff6-916c-
acca99075a25 [https://perma.cc/SC6H-FH95].

48. See John Stoelker, Pain on the Way to the Pump: Rejection of Executory Contracts 
and the Midstream Sector: An Analysis of Sabine Oil & Gas, MDM&C: Bank-
ruptcy Blog (Apr. 26, 2016), https://bankruptcyblog.mdmc-law.com/index.
php/category/executory-contracts/ [https://perma.cc/V4CP-VD8M].

49. Pfeiffer, supra note 40. See Roberts, supra note 47.
50. Pfeiffer, supra note 40, at 1.
51. Id.
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III. Midstream Agreements in 
Chapter 11 Bankruptcy

A. Straddling Jurisdictional Lines

For parties seeking the protection of their contractual inter-
ests under section 365, whether midstream agreements 
qualify as executory contracts under the Bankruptcy Code 
remains “a question of federal law,” and yet whether they cre-
ate “a real property interest (as a part of non-federal lease) is 
a question of state law.”52 As such, the bankruptcy judge in 
Sabine had to determine whether bankruptcy, federal, or state 
court is the proper forum to adjudicate this issue.53 Because 
the bankruptcy court (an Article I court) itself has no juris-
diction outside of what Congress has vested in it, some argue 
that it should not be given any more authority than what has 
been specifically granted by Congress: namely, the nonexclu-
sive subject matter jurisdiction over bankruptcy proceedings 
that it shares with the U.S. district courts, which may “refer” 
bankruptcy matters originally arising in their courts to the 
bankruptcy court.54 These proponents argue that bankruptcy 
judges may only hear “core” proceedings or issues that deal 
directly with the bankruptcy proceeding.55 Others, however, 
believe bankruptcy judges may hear “non-core” matters that 
do not arise under bankruptcy law, despite the fact that their 
resolution relates to the bankruptcy.56 The substantial case 
law addressing the issue of which non-core matters bank-
ruptcy judges may properly hear indicates that this question 
continues to present challenges to bankruptcy participants.57

Despite these jurisdictional questions, many bankruptcy 
judges have not hesitated to opine on the state law (i.e., 
non-core) matters, potentially creating more confusion and 
inhibiting uniformity in the application and interpretation 
of state laws.58 Thus, the issue of how to define and catego-
rize the interests and rights created in dedication clauses as 
they apply to section 365 remains an unresolved question of 
statutory interpretation across bankruptcy, federal, and state 
courts. As discussed in Part IV, this Note attempts to obviate 
this jurisdictional question by streamlining the adjudicatory 
process into the bankruptcy court for more efficient and uni-
form resolution.

52. See Sabine Oil, 547 B.R. at 74; see also Regan Loper, Who Decides Whether 
Bankruptcy Jurisdiction Exists After Removal From State Court? (Jan. 2017), 
http://www.burr.com/wp-content/uploads/2017/01/ALERT_Who-Decides-
Whether-Bankruptcy-Jurisdiciton-Exists-After-Removal-from-State.pdf.

53. See generally Sabine Oil, 547 B.R. 66.
54. See Bankruptcy Reform Act of 1978 §§ 201(a), 402, 28 U.S.C. §§ 151, 

1334(a) (2012); Regan Loper, Who Decides Whether Bankruptcy Jurisdiction 
Exists After Removal From State Court?, Burr Forman (Jan. 2017), http://
www.burr.com/wp-content/uploads/2017/01/ALERT_Who-Decides-Wheth-
er-Bankruptcy-Jurisdiciton-Exists-After-Removal-from-State.pdf.

55. Rebecca McDowell, Core & Non-Core Proceedings in Bankruptcy, AllLaw.com, 
https://www.alllaw.com/articles/nolo/bankruptcy/core-non-core-proceedings.
html (last visited Jan. 27, 2019). Core matters concern aspects such as recovery 
for fraudulent transfers, priority of liens, and the sale, use, or lease of bank-
ruptcy estate property.

56. See id.
57. See, e.g., Sabine Oil, 547 B.R. at 73.
58. Id. See also In re Network Access Sols., Corp., 330 B.R 67 (Bankr. D. Del. 

2005) (ruling on motions to dismiss).

B. Availability and Implications of Assumption 
or Rejection

Underlying the Bankruptcy Code’s statutory scheme are 
policies concerned with granting the debtor and his creditors 
fair treatment.59 Given the dire financial straits of petition-
ers who invoke the bankruptcy court’s intervention, however, 
bankruptcy necessarily contemplates that debtors benefit 
from reorganization at the expense of creditors through refi-
nancing or absolution of preexisting debts.60 Section 365 of 
the Bankruptcy Code is one means by which the statutory 
scheme ensures Chapter 11 debtors remain financially viable 
post-bankruptcy.

Section 365 provides debtors with the ability, subject 
to the court’s approval, to “assume or reject any executory 
contract or unexpired lease,” excusing the parties from their 
remaining obligations thereunder.61 Conversely, the Bank-
ruptcy Code instructs that “[i]f a contract is not executory, it 
cannot be rejected and the parties remain obligated [to fulfill 
all promises not yet performed at the time of the petitioner’s 
filing], notwithstanding the intervention of bankruptcy.”62

Not every executory contract may be rejected. For exam-
ple, the bankruptcy trustee may not assume executory 
contracts into the bankruptcy estate unless the trustee ade-
quately assures the applicable creditor that any defaults on 
the contracts subject to assumption will be promptly cured.63 
Specifically, these assurances are limited to: (1) promising to 
perform nonmonetary obligations under an unexpired lease 
of real property;64 (2) compensating a party other than the 
debtor for any actual pecuniary loss resulting from such 
default;65 and (3) providing adequate assurances of future 
performance under such contract or lease.66

Granting the debtor this freedom to reject or assume 
executory contracts that meet certain conditions serves two 
purposes: (1) “[i]t relieves the debtor of burdensome future 
obligation while [the debtor] is trying to recover financially” 
. . . and (2) “it constitutes a breach of the contract which 
permits the other party to file a creditor’s claim.”67 As noted 
earlier, this latter purpose preserves a non-debtor party’s 
right to recover under a breach of contract claim as a gen-
eral unsecured creditor. However, oftentimes the amount 
of repayment allowed is only cents on the dollar and only 
after the debtor satisfies its secured creditor claims. Consid-
ering the insolvency of the debtor, these features make this 
recourse highly undesirable to a midstream company that 

59. See Robert R. Graves, The Interaction of the Bankruptcy Code and Environmental 
Laws: The Grit, the Grind, and the Grease, 29 Willamette L. Rev. 297, 298 
(1993).

60. See 11 U.S.C. § 365(a) (2012). See also Chapter-11 Bankruptcy Basics, U.S. 
Courts, http://www.uscourts.gov/services-forms/bankruptcy/bankruptcy-
basics/chapter-11-bankruptcy-basics [https://perma.cc/NYC5-L8SG] (last 
visited July 7, 2018).

61. § 365(a).
62. In re Raymond, 129 B.R. 354, 357 (Bankr. S.D.N.Y. 1991).
63. 11 U.S.C. § 365 (b)(1)(A).
64. Id.
65. Id.
66. § 365(b)(1)(C).
67. In re Norquist, 43 B.R. 224, 225 (Bankr. E.D. Wash. 1984) (citing In re Jolly, 

574 F.2d 349, 350 (6th Cir. 1978)).
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has expended substantial capital in gathering and process-
ing infrastructure.

Assumption into the bankruptcy estate of midstream 
agreements as executory contracts has major implications. 
Primarily, the debtor must assume the contract in its entirety. 
The implication of this is that, upon assumption, the bank-
ruptcy estate becomes bound by the terms of the contract, 
and must perform its obligations thereunder as if no breach 
has occurred. Assumed executory contracts are classified as 
“administrative expenses” and are generally entitled to be 
repaid in full, with priority over most other secured and 
unsecured claims.68 Hence, assuming midstream processing 
and gathering agreements as traditional executory contracts 
provides a more favorable resolution than outright rejection.

There is one major caveat to this categorization. Under 
section 363(f), a producer-debtor may elect to auction off its 
assets during the early stages of its Chapter 11 proceeding 
if it meets certain conditions.69 The rationale for permitting 
the liquidation of assets under section 363 is to expedite 
Chapter 11 proceedings by quickly distributing sale proceeds 
to creditors, thereby alleviating a petitioner’s debt burden.70 
Additionally, producer-debtors may propose a section 363 
sale to avoid accruing administrative expenses paid to its 
midstream partner (i.e., the full contractual amount) as 
part of continuing its operations during bankruptcy.71 This 
motivation proves especially strong where a producer faces 
default for its midstream agreements where penalties may be 
high. Given that natural gas infrastructure is not fungible, 
unless the producer “has an alternative midstream provider 
that it can turn to (both practically and legally), the debtor 
will need to use the [midstream] services under the contract 
that it is trying to reject.”72 However, given that the exclusive 
dealing feature of dedication provisions are often the key to 
securing a midstream service provider, finding an alternative 
midstream provider is unlikely.

C. Midstream Agreements as Real Covenants

Although the doctrine of real covenants is rooted in state 
common law, their creation and enforceability are fairly uni-
form. The scope of this Note limits its discussion to those 
common features.

Real covenants represent written promises to engage in or 
refrain from doing specific actions related to land.73 While 
real covenants do not represent the grant of a property 
interest, they operate as contractual limitations or promises 
regarding another’s use of their land.74 The primary value of 

68. See, e.g., In re U.S. Metalsource Corp., 163 B.R. 260, 269 (Bankr. W.D. Pa. 
1993).

69. § 363(f ).
70. See Jessica Uziel, Comment, Section 363(B) Restructuring Meets the Sound Busi-

ness Purpose Test With Bite: An Opportunity to Rebalance the Competing Interests 
of Bankruptcy Law, 159 U. Pa. L. Rev. 1189, 1190–96 (2011).

71. Patrick A. Jackson, Do MVCs in Midstream Contracts Give Rise to Administra-
tive-Expense Claims in Oil and Gas?, 35 Am. Bankr. Inst. J. 26, 26 (2016).

72. Id.
73. Richard R. Powell & Michael Allan Wolf, 9 Powell on Real Property 

§ 60.04 (Michael Allan Wolf ed., 2018).
74. Id.

real covenants comes from their potential to “run with the 
land.”75 That is, subsequent owners of the land receiving the 
benefit of the promise (the “benefitted estate”) may enforce 
the restriction against subsequent owners of the land upon 
which the restriction is imposed (the “burdened estate”).76 
Because covenants are a law-based construct, enforcement 
allows current landowners to recover monetary damages in 
the event of a breach.77

To be enforceable, however, a party must show the court 
that both the benefit and the burden of the promise run with 
the land. To do so requires parallel analyses establishing 
similar attributes of the original promise. The two primary 
elements required to establish both the benefit and the 
burden require that: (1) the original parties to the covenant 
intended it to run with the land, and (2) the covenant “touches 
and concerns” the land (i.e., it must closely relate to the land 
or its use or enjoyment).78 These elements generally form 
the centerpiece of real covenant litigation, though bespoke 
contractual language makes deciphering intent all the 
more enigmatic than it might be. Additionally, as discussed 
in detail below, assessing the degree to which a particular 
promise may be said to touch and concern the land—rather 
than the property owner individually—can become quite 
unclear where the covenant entails an affirmative promise to 
pay money to be used in connection with the land (such as 
homeowner’s association fees).

Aside from these shared elements, the enforcing party 
must show that the burden runs with the land by establish-
ing that a purchaser of the burdened estate: (1) had notice 
of the covenant at the time of purchase;79 (2) is in vertical 
privity with its predecessor(s)-in-title; and (3) that the origi-
nal covenanting parties were in horizontal privity.80 To prove 
that the benefit runs with the land, the enforcing party must 
only show the additional element of vertical privity between 
itself and its predecessor(s)-in-title of the benefitted estate.81 
Because the element of touch and concern has been the source 
of dispute in Sabine, the remainder of this Note focuses on 
this aspect of real covenants.

75. Id.
76. Susan F. French, Toward a Modern Law of Servitudes: Reweaving the Ancient 

Strands, 55 S. Cal. L. Rev. 1261, 1268–69 (1982). .
77. Powell & Wolf, supra note 73.
78. Paula A. Franzese, Out of Touch: The Diminished Viability of The Touch and 

Concern Requirement in the Law of Servitudes, 21 Seton Hall L. Rev. 235, 
239 (1991) (citing Spencer’s Case, 77 Eng. Rep. 72 (Q.B. 1583)) (covenant 
concerning land use will not be enforceable against successors unless requisite 
intent is present and promise touches and concerns the land).

79. “Notice” refers to actual, inquiry, or constructive notice as recognized by the 
applicable jurisdiction’s recording statutes. 9 Powell on Real Property § 60.04; 
In re Sabine Oil & Gas Corp., 547 B.R. 66, 87 (Bankr. S.D.N.Y. 2016).

80. The modern notion of “privity” refers to the parties’ being in “horizontal priv-
ity of estate” that is, for a covenant to run with the land, the original covenant-
ing parties must share a simultaneous existing interest in the ownership of the 
land, as exists between a landlord and tenant or grantor and grantee. With re-
spect to the latter, most courts have adopted the legal fiction of “fleeting” hori-
zontal privity, which exists only for the moment that the parties are executing 
a conveying instrument. A second legal fiction, “vertical privity” allows courts 
to meet a corollary privity requirement which arises when a non-covenanting 
party (usually a lessor or lessee) is seeking to enforce a covenant which his 
predecessor in interest created. French, supra note 76, at 1272. See also In re 
Sabine Oil & Gas Corp., 547 B.R. 66, 73 (Bankr. S.D.N.Y. 2016) (providing 
a modern example of this concept).

81. Powell & Wolf, supra note 73.
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Because covenants that touch and concern the land may 
conceivably survive in perpetuity, the common law has 
largely limited the kinds of usage restrictions that survive 
the parties to a narrow field.82 The common law has tried 
to limit the definition of covenants that touch and concern 
the land to those agreements that “relate to the occupation 
or enjoyment of land,” as opposed to agreements that “relate 
to the collateral and personal obligation of the grantor and 
lessor.”83 Despite the facial intuitiveness of this distinction, 
courts have continued to face analytical challenges trying 
to apply this standard to covenants that require payment to 
the benefitted estate owner or require the burdened interest 
holder to perform acts on the burdened land, but have more 
readily recognized covenants imposing prohibitions on an 
owner’s use of his burdened parcel.84

In the context of producer-debtor bankruptcy, 
interested parties have argued that various production and 
midstream contracts touch and concern that surface acreage 
encompassing the producer-debtor’s facilities.85 Such theories 
emphasize the fact that the producer’s conveyance of a 
portion of its leasehold for the specific, enumerated purposes 
of constructing and operating a gas gathering system 
constitutes an affirmative covenant limiting the midstream 
service provider’s right to use and enjoy the land freely.86 This 
ostensibly burdens the midstream operator’s estate in order 
to directly benefit the producer’s estate by guaranteeing the 
producer has access to pipeline infrastructure and processing 
facilities necessary to bring its extracted gas to market.

Midstream operators have sought to prove the elements of 
intent and touch and concern by emphasizing those contrac-
tual clauses that appear to alter their legal relations with the 
land as promisors of the covenant (mainly, that the value in 
their leased land is diminished by the covenant by making 
it less alienable), as well as those of the producer-debtors, as 
promisees of the covenant (to the extent that the value of its 
land is improved by the affirmative promise to engage in ser-
vices economically beneficial to it). However, in Sabine, the 
bankruptcy court rejected these arguments, finding that they 
failed to satisfy either of the two applicable tests under Texas 
law. The first test considers whether the covenant at issue 
“affected the nature, quality or value of the thing demised, 
independently of collateral circumstances, or if it affected a 
mode of enjoying it.”87 The second test looked at whether 
“the promisor’s legal relations in respect of the land in ques-
tion are lessened—his legal interest as owner rendered less 
valuable by the promise . . . [and] if the promisee’s legal rela-
tions in respect to the land are increased—his legal interest as 

82. Id.
83. 1 Herbert Tiffany, The Law of Real Property § 126 (3d ed. 2018).
84. Jon W. Bruce & James W. Ely, Jr., The Law of Easements & Licenses in 

Land § 1:29 (2018) (discussing affirmative real covenants); Franzese, supra 
note 78, at 236.

85. See, e.g., Westland Oil Dev. Corp. v. Gulf Oil Corp., 637 S.W.2d 903 (Tex. 
1982) (holding that the burden of an agreement to assign interests in oil and 
gas leases touched and concerned the land, as it affected the nature and de-
creased the value of the burdened estate).

86. See In re Sabine Oil & Gas Corp., 547 B.R. 66, 75 (Bankr. S.D.N.Y. 2016).
87. Id. at 80 (quoting El Paso Refinery, L.P. v. TRMI Holdings, Inc. (In re El Paso 

Refinery, L.P.), 302 F.3d 343, 356 (5th Cir. 2002)).

owner rendered more valuable by the promise.”88 The court 
caveated these tests by noting that “it is not enough that a 
covenant affect the value of the land, ‘it must still affect the 
owner’s interest in the property or its use in order to be a 
real covenant.’”89 Ultimately, Judge Chapman found that the 
Nordheim Agreements failed both of these tests. Judge Chap-
man reasoned that because Texas law distinguishes minerals 
in the ground as real property and extracted minerals as per-
sonal property, the dedication covenants in the Nordheim 
Agreements concern only the mineral products produced from 
real property, thus affecting only Sabine’s personal property 
rights.90 While these rationales provide compelling bases for 
concluding that the contracting parties intended to create a 
covenant running with the land, producer-debtors have put 
forth arguments equally as persuasive.

D. Midstream Agreements as Executory Contracts

In response to arguments that dedication clauses satisfy the 
elements to qualify as a real covenant, producer-debtors have 
argued that these provisions operate only as executory con-
tracts. Many of these arguments point out that midstream 
agreements lack specific provisions reciting the promisor’s 
reserving its right to impose a lien on the gathering system, 
and, as such, do not touch and concern the land.91 That is 
to say, the alienability of the property in dispute—a property 
law concept—remains unaffected.92 Instead, debtors argue 
that “dedication covenants are triggered contractually.”93 
The trigger, they argue, is a producer’s ‘produc[ing] and sav-
ing’ its midstream counter-parts’ processed hydrocarbons, 
rather than any change upon the use of the land at issue.94 
Debtors argue that such provisions manifest an agreement 
over the treatment of the only the products themselves, but not 
any real property.95

While natural gas-producing states like Texas distinguish 
the legal status of minerals in place96 and minerals extracted, 
most states with fewer or underdeveloped shale plays do not.97 
Texas, for example, treats an oil and gas lease between the 
producer and the landowner as a transfer of title for the oil 
and gas in place, thereby creating a possessory interest in the 
land that cannot be lost through abandonment.98 In con-
trast, Kansas treats oil and gas leases as creating a nonpos-
sessory interest in the land by virtue of a profit a prendre, 
such that a producer is permitted to enter and use another’s 
property as is reasonably necessary for the producer to extract 

88. Id. (quoting Westland Oil Dev. Corp. v. Gulf Oil Corp., 637 S.W.2d 903, 911 
(Tex. 1982)).

89. Id.
90. Id. at 77–78.
91. In re EnergyTec, Inc.,739 F.3d 215, 223 (5th Cir. 2013).
92. See id.
93. Sabine Oil, 547 B.R. at 78.
94. Id.
95. Id. at 79.
96. David E. Pierce, Oil & Gas Rights Are a Collection of Easements, 33 Energy & 

Min. L. Found. 9, 318 (2012).
97. Id.
98. See, e.g., Stephens Cty. v. Mid-Kansas Oil & Gas Co., 254 S.W. 290, 293 (Tex. 

1923).
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oil and natural gas minerals in place.99 Like an easement, 
Kansas property law allows profit a prendres concerning min-
erals in place to be abandoned by the holder of the domi-
nant estate.100 This state-to-state differentiation significantly 
impacts a court’s interpretation of dedication clauses, as evi-
denced in cases like Sabine Oil (applying Texas law).

Another common argument debtors rely on is in reference 
to fee provisions paid to midstream operators, arguing that 
these fees are “triggered simply by the flow of gas through 
the pipeline,” whereas gathering fees are triggered by the 
midstream operator’s receipt of gas from the producer’s 
facilities.101 These debtors argue that because these gathering 
fees are triggered by the receipt of gas—a movable product—
they are not directly tied to the promisor’s (producer-debtor’s) 
land, absent any other such language in the agreement.102

IV. Proposing a Statutory Solution: 
Amend Sections 365 and 101

This part explores possible solutions to the current treatment 
of dedication provisions in the bankruptcy context. The first 
section addresses the conflicting policy rationales underly-
ing the Bankruptcy Code and the common law of real cov-
enants. The second section proposes two statutory solutions 
as the easiest course of remedy, and discusses their feasibil-
ity in fostering uniformity of treatment across state, federal 
district, and bankruptcy courts. The third section addresses 
one recently proposed alternative solution; namely, employ-
ing technical principles of contract drafting to increase the 
interpretive clarity of the parties’ intent upon judicial review. 
This Note responds to such a proposal, arguing that because 
it fails to provide any binding interpretative guidelines for 
the courts, it offers only a limited solution. After addressing 
these shortcomings, this Note concludes with a summary of 
the ideas discussed.

The following discussion recognizes that state law has tra-
ditionally governed the type of property interests created in 
dedication provisions. As such, the solutions proposed in this 
Note only offer a reconceptualization of real covenant law 
to accommodate the modern contracting challenges faced 
in the fossil fuel extraction industry. Further, these solutions 
address only those types of gas gathering agreements at issue 
in Sabine.

A. The Alienability Conflict

Taking into account the common property law principles 
across several jurisdictions and the “fresh start” policy under-
lying Bankruptcy Code’s statutory scheme,103 the conflict 
between these two sources of law becomes apparent. The 

99. See, e.g., Burden v. Gypsy Oil Co., 40 P.2d 463, 466 (Kan. 1935).
100. Id.
101. In re Sabine Oil & Gas Co., 547 B.R. 66, 79 (Bankr. S.D.N.Y. 2016).
102. Id.
103. Local Loan Co. v. Hunt, 292 U.S. 234, 244 (1934) (finding that a fundamen-

tal goal of federal bankruptcy law is to give a debtor a financial “fresh start” by 
releasing the debtor from burdensome debts). See also Thomas H. Jackson, The 
Fresh-Start Policy in Bankruptcy Law, 98 Harv. L. Rev. 1393 (1985).

Bankruptcy Code seeks to “[give] the honest but unfortunate 
debtor . . . a new opportunity in life and a clear field for future 
effort, unhampered by the pressure and discouragement of 
preexisting debt.”104 In contrast, the value of real covenants 
exists in their ability to promote economically efficient uses 
of land.105 This efficiency emerges from a real covenant’s abil-
ity to allocate certain user rights between separately held 
possessory estates.106 This practice enhances land utility of 
land ownership because usage restrictions that run with the 
land afford owners of benefitted estates certainty in know-
ing that the utility of their parcel is protected from potential 
diminution resulting from the servient estate’s breach.107 This 
certainty, in turn, provides the security needed to encourage 
investments in fixtures and improvements upon the land—
such as constructing and operating gas gathering and pro-
cessing infrastructure.108

Hence, the purpose of the Bankruptcy Code and real cov-
enants appear at odds to the extent that the latter is designed 
to bind future owners to enumerated uses of property, mak-
ing it more difficult for owners of burdened estates to con-
vey their interests. In contrast, Chapter 11 proceedings are 
designed to relieve the debtor of unsecured liabilities by 
granting him or her discharge through a section 363 bank-
ruptcy auction.109 As cases like Sabine show, these goals can 
subject those hybrid contracts containing production and 
acreage dedication provisions (representing both a service 
arrangement and a conveyance) to inconsistent judicial treat-
ment. To resolve this issue, this Note proposes to abandon 
the bankruptcy courts’ strict common law construction of 
real covenants as applied in Sabine. Instead, certain real cov-
enant principles should be codified in the Bankruptcy Code 
in sections 365 and 101 to more easily embrace these com-
monly used hybrid contracts.

B. Proposed Amendment to Section 365

The principle that debtors may shed onerous contractual debt 
obligations to refinance their capital structure appears in sec-
tion 365 of the Bankruptcy Code.110 Section 365 provides 
that the debtor may reject certain prepetition executory con-
tracts from the bankruptcy estate and achieve discharge of its 
obligations thereunder.111 This section allows a debtor to use 
its best “business judgment”112 to breach its contracts with 

104. Local Loan Co., 292 U.S. at 244.
105. Uriel Reichman, Towards a Unified Concept of Servitudes, 55 S. Cal. L. Rev. 

1177, 1184 (1982).
106. Id.
107. Id.
108. Id.
109. See 11 U.S.C. §§ 1141(c)−(d) (2012) (permitting, upon the court’s confir-

mation of the debtor’s Chapter 11 reorganization plan, the discharge of the 
debtor’s prior debts).

110. See, e.g., In re At Home Corp., 392 F.3d 1064, 1072 (9th Cir. 2004) (holding 
that bankruptcy court has equitable authority to approve rejection of unex-
pired nonresidential leases); In re Ionosphere Clubs, Inc., 85 F.3d 992, 1000 
(2d Cir. 1996) (recognizing the applicability of equitable estoppel principles 
where a debtor has assumed a contract into its bankruptcy estate).

111. See 11 U.S.C. § 365.
112. The “business judgment rule” is a judicially made rule reflecting the bankrupt-

cy court’s presumption that, in making business decisions, corporate leadership 
will make informed decisions in good faith and in honest belief that the chosen 
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unsecured creditors where the debtor reasonably believes that 
its obligations therein will be onerous or detrimental to its 
post-bankruptcy operational viability.113 Thus, section 365 is 
a key mechanism to help the debtor avoid falling back into 
insolvency upon the close of the bankruptcy estate.114

While at first glance, section 365 appears applicable to 
bankruptcy cases involving midstream gathering agree-
ments, the section lacks a provision addressing midstream 
agreements containing dedication provisions.115 Despite 
this omission, bankruptcy and district courts have found, 
without much inquiry or in-depth analysis, that these provi-
sions may be analyzed against section 365 as it is currently 
written.116 However, this is misguided. Such an attempt 
by bankruptcy judges to “gap-fill” where the Bankruptcy 
Code is silent amounts to judicial overreach to the extent 
that it retrofits common law property principles into a 
statutory provision. Such a practice requires the courts to 
impute their own judgment onto a relief framework that 
Congress originally designed to ensure equitable resolutions 
through uniform application, regardless of the idiosyncra-
sies of state-formulated common law. While gap filling may 
be appropriate in cases where the statute at issue is newly 
enacted or passed after a partisan political contest, it is not 
appropriate for wholly formed remedial statutes such as the 
Bankruptcy Code.

As alluded to above, the physical and economic realities 
of constructing and operating natural-gas gathering sys-
tems—which are fixed to the land, not easily removed, and 
often remotely located—imputes a continuing interdepen-
dency between a midstream operator and producer-debtor 
post-bankruptcy. This interdependency exists regardless of 
whether the producer-debtor elects to maintain (by assump-
tion into the bankruptcy estate) or sell its wellhead assets in 
a section 363 auction, because as a fugacious resource, gas 
cannot be stored or transported absent a closed, pressurized 
distribution system. The implication here is that bankruptcy 
proceedings shift the bargain originally struck by the par-
ties. Midstream operators are not actually released from their 
commitment to collect and process wellhead gas because if 
they stop providing services, they forfeit their investment. 
At the same time, however, they are no longer fairly com-
pensated, as bankruptcy demotes their priority status for 
repayment by the original debtor or as a purchaser at auction 
exercises its newfound leverage over a midstream operator by 
negotiating a new gathering deal on unfavorable terms for 
the operator.

Therefore, to ensure the continuing health of this relation-
ship, it is necessary to amend section 365 to include pro-
visions outlining an analytical test to determine the type 
of property interest created by dedication clauses. Such an 

course of action was taken to promote the best interests of the company. See, 
e.g., In re Bidermann Indus. U.S.A., Inc., 203 B.R. 547, 552 (Bankr. S.D.N.Y. 
1997).

113. See, e.g., In re Sabine Oil & Gas Co., 547 B.R. 66, 71 (Bankr. S.D.N.Y. 2016)
114. See Michelle Morgan Harner et al., Debtors Beware: The Expanding Universe of 

Non-Assumable/Non-Assignable Contracts in Bankruptcy, 13 Am. Bankr. Inst. 
L. Rev. 187, 193 (2005).

115. See 11 U.S.C. § 365.
116. See, e.g., Sabine Oil, 547 B.R. at 71–72.

amendment would provide much needed instruction and 
guidance for producers and midstream companies as they 
negotiate and draft agreements. Moreover, these changes 
would provide financial certainty to investors when assessing 
risks in financing a new drilling operation.

To mitigate these undesirable effects, this Note proposes 
adding a new paragraph to the Bankruptcy Code section 
365. Currently, section 365 addresses executory contracts 
and unexpired leases and whether they may be assumed or 
rejected.117 The new paragraph to section 365 would preserve 
the readability and cohesiveness of section 365 because 
it outlines similar limitations on how trustees determine 
assumption for other forms of prepetition contracts. As 
such, a new paragraph in this section is the most logical and 
appropriate placement. Further, as a means of reconciling 
the conflicting policy goals of the Bankruptcy Code and real 
covenant doctrine, below appears proposed language to be 
included in the new paragraph:

 (a)  Notwithstanding any other provision of this sec-
tion, the trustee may not reject any written contract 
to which the debtor is an original party and which 
contains the following provisions:

  (1)  A dedication of all gaseous hydrocarbons extracted 
from all or a portion of the mineral acreage owned 
by, leased, by, or assigned to, the debtor to the 
undersigned counterparty named therein for 
purposes of temporary storage or processing in 
preparation for movement in commerce;

  (2)  A promise by the undersigned counterparty 
accepting receipt of all gaseous hydrocarbons 
described in subsection (1) for purposes of benefit-
ting the debtor’s estate, and;

  (3) Dedication of Acreage

   i. dedicates surface acreage owned by, leased by, or 
assigned to, the debtor to the same unaffiliated 
entity described in subsection (1) for purposes 
of constructing or operating all fixtures necessary 
to perform the agreed upon storage and process-
ing services.

 (b). For purposes of this Title, and notwithstanding any 
other applicable law, any contract containing the 
provisions described in subsections (1)–(3) above 
shall be defined as covenant running with the land.

As a general matter, and in keeping with the tradition of 
real property law, the proposed amendment to section 365 
sets forth the elements that must be proven in order for a real 
covenant to run with the land. The proposed amendment 
codifies the two least contentious elements of real covenants: 
the “writing” requirement and the “notice” requirement. 
This has been achieved by simply adding language stipu-
lating that only certain contracts—“written contracts” as 
opposed to oral or implied-in-fact contracts—may overcome 
this threshold requirement for creating a real property inter-

117. See 11 U.S.C. § 365(c).
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est that would be recognized by the bankruptcy courts. This 
language may seem unnecessary given that agreements as 
complex, lengthy, and involving monetary amounts as large 
as those contemplated in gas gathering agreements necessar-
ily must be reduced to a writing in order to be implemented; 
however, including this language serves to avoid potential 
disputes over oral modifications to the contract, which some 
states still treat as binding.118 Additionally, by requiring that 
the debtor be “an original party,” bankruptcy courts are bet-
ter equipped to overcome issues raised under state law con-
cerning the parties’ intent to create a covenant.

Together, these provisions would function as threshold 
prerequisites for midstream operators to establish their right 
to enforce the covenant. In drafting these two requirements 
with unconditioned and unadorned language, the Bank-
ruptcy Code would comport with the widely established 
precedent of state property law while continuing to afford 
successive midstream companies (the burdened estate own-
ers) the same bona fide purchaser protections afforded other 
commercial and residential property purchasers and lessees. 
This would allow flexibility across the courts in different 
jurisdictions by allowing the bankruptcy court to apply 
state law principles to determine whether a particular writ-
ten notation (hand-written or electronic, or signed by an 
owner’s agent) has met the “writing” and “notice” require-
ments so as to impute liability on the burdened estate owner 
when he or she is considered statutorily “informed” of the 
restrictive covenant.

The proposed amendment to section 365 should also 
include a provision designed to accommodate the nuanced 
differences that exist across state-made real covenant law. 
This provision should allow for flexibility in the courts’ 
analysis of the touch and concern element necessary in prov-
ing the existence of a covenant running with the land. The 
proposed provisions each serve to capture the common law’s 
touch and concern element by narrowing in certain physi-
cal and functional attributes that memorialize the distin-
guishing features of a gas gathering facility. By including 
the phrase “accepting receipt of all hydrocarbons described 
in subsection (1),” the Bankruptcy Code would recognize 
midstream creditors’ real property interest by their common 
functional attributes. Additionally, by including the phrase 
“for purposes of benefitting the debtor’s estate,” the Bank-
ruptcy Code would retain the common law’s distinction 
between a burden that runs with the burdened estate and 
a benefit that runs with the benefitted estate. This is true 
because, when construed together with its preceding provi-
sion, provision (2), the bankruptcy courts would be able to 
recognize that the debtor’s delivery of hydrocarbons confers 
a benefit upon the debtor’s estate by virtue of being allevi-
ated of the hydrocarbons at issue, while leaving the under-
signed counterparty’s (the midstream operator) estate with 
the responsibility of storing and processing said materials. 
Finally, the third provision ensures that the types of situa-
tions in which the first two provisions apply remain narrowly 

118. See, e.g., Turner v. NJN Cotton Co., 485 S.W.3d 513, 520−21 (Tex. App. 
2015); Thornton v. Dobbs, 355 S.W.3d 312, 317 (Tex. App. 2011).

tailored. This is because the third provision contemplates the 
existence of an infrastructure system, such as a midstream 
pipeline system built by a midstream operator for purposes 
of serving the benefitted estate owner. This limitation is nec-
essary because it ensures that midstream operators that have 
invested their resources into building such a system remain 
the named party entitled to the benefits of section 365’s man-
datory assumption provisions.

Further, this Note recommends that the proposed amend-
ment to section 365 take the opportunity to dispense with 
the “horizontal privity” element of the real covenant analysis 
by including a statutory amendment as a means of minimiz-
ing the discrepancy that currently exists across state jurisdic-
tions. Likewise, the amendment should reconcile the “vertical 
privity” element of real covenants by setting forth a uniform 
statutory standard. Adding statutory amendments including 
language similar to the provisions offered above would serve 
as a proper starting point from which Congress can recon-
ceptualize the common law’s real covenant doctrine as means 
of resolving many of the current disputes between producers 
and their midstream creditors.

C. Proposed Amendment to Section 101

In addition to amending section 365, Congress should 
amend the Bankruptcy Code to unambiguously define the 
term “executory contract” where no definition currently 
exists.119 The codified definition should appear within sec-
tion 101 as the new subsection eighteen. This would displace 
the following subsections, causing the definition of “fam-
ily farmer” to appear as the new subsection nineteen, the 
definition of “family farmer with regular annual income” to 
appear as the new subsection twenty, and so forth for all of 
the remaining subsequent definitions. The proposed statu-
tory language should incorporate the commonly accepted 
definition of “executory contract.” Such a definition could 
appear as follows:

(17) The term “executory contract” means—

 (A)  a contract under which the obligation of both 
the debtor and the other party to the contract are 
so far unperformed that the failure of either to 
complete performance would constitute a mate-
rial breach. 120

This definition should be added to the “general defini-
tions” provisions of section 101 of the Bankruptcy 
Code—rather than to section 365—because this defini-
tion is general enough to be of functional use to bank-
ruptcy proceedings well beyond those implicating natural 
gas gathering agreements.

Moreover, adding an express definition under section 
101121 would allow midstream creditors to deduce the legal 
characterization of their processing and gathering agreements 

119. See 11 U.S.C. § 365.
120. In re Raymond, 129 B.R. 354, 354 (Bankr. S.D.N.Y. 1991).
121. 11 U.S.C. § 101.
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by process of elimination. By offering a definition for “execu-
tory contract,” bankruptcy judges may confidently disqualify 
any midstream processing and gathering agreements that 
fail to meet each of the definition’s explicit criterion from 
the category of “executory contracts.” Applying deductive 
reasoning to the plain language of the amendment neces-
sitates the conclusion that all contracts must fall into one 
of two categories: “executory contracts” and “non-executory 
contracts.” This latter category arises from the fact that all 
contracts which fail one or more of the statutorily defined cri-
terion for “executory contracts” would have to be placed into 
an alternative category defined only by the negation of one 
or more distinguishing elements of “executory contracts.” 
Hence, the “non-executory contract” category would func-
tion as a catchall for agreements for payment or services. This 
could feasibly range from commonplace checks and money 
orders (stipulating the drawer’s promise to pay the payee) to 
formal conveyance instruments (deeds of trust, wills, etc.). 
So, if “covenants running with the land” fail to meet the 
definition of an “executory contract” because the covenant 
does not denote an “obligation of both the bankrupt [debtor] 
and the other party to the contract” (which are at the time of 
the debtor’s filing for bankruptcy, yet to be performed), then 
deductive logic necessitates concluding that covenants “run-
ning with the land” fall within the “non-executory contracts” 
category and must be included in the bankruptcy estate. This 
conclusion stands regardless of whether or not the traditional 
elements of a real covenant are satisfied in the writing and 
nature of “dedication of production” provisions.

Such a definition would obviate the need for courts to 
analyze the public policy issues associated with enforcing 
affirmative covenants and potentially further complicate the 
already entangled jurisprudence of servitudes. In fact, the 
amendment to section 101 may provide the most direct and 
painless means by which to resolve the discrepancy among 
district and bankruptcy courts’ treatment of “dedication of 
production” provisions. It allows Congress to provide uni-
formity while avoiding the challenge of having to reconcile 
states’ promulgations of the “touch and concern,” “horizon-
tal,” and “vertical” privity elements of real covenants.

D. Potential Counterarguments to Proposed 
Amendments

Although other legal scholars have proffered novel principles 
of legal drafting in an attempt to close the “dedication of 
production” loophole in section 365, such proposals cannot 
insulate midstream companies from the whims of influen-
tial bankruptcy courts like the Southern District of New 
York. These scholars have offered systematic ways to ensure 
the creation of a real covenant by outlining the same param-
eters as mentioned in the preceding sections. While tailoring 
their solution in the least intrusive manner possible is a valid 
strategy, it offers no more security to midstream companies 
than their prior practice of employing precise language to 
communicate their intent to create a real covenant. Rather, 
as cases like Sabine suggest, the ultimate authority in these 

determinations remains with the courts, which are currently 
free to apply their own interpretations of common law prop-
erty principles to the facts of a given case without having to 
answer to any statutory guideposts. This poses too much of 
a financial risk for midstream company investors, and will 
detract from investing incentives.

In contrast, providing uniformity of interpretation across 
bankruptcy and district courts alike through federal statu-
tory amendments ensures the financial protection necessary 
to lure midstream companies out of the shell shock suffered 
in the wake of Sabine. In replacing the “business judgment” 
standard of rejection with an added definition and an evalu-
ative standard for determining the existence of a “covenant 
running with the land,” parties are afforded additional 
clarity of the legal consequences of their agreements. Such 
added clarity through statute would undercut the bases for 
the parties to litigate in the future. This, in turn, could help 
lower transaction costs because the parties would not have 
to account for the particular litigation risks associated with 
these disputes.

V. Conclusion

The 2014 downturn in fossil fuel prices led a multitude of 
domestic energy producers to file petitions for Chapter 11 
bankruptcy, and has caused many more courts to face the 
issue of how to interpret “dedication of production” provi-
sions in midstream gathering and processing agreements. 
Even with established case law recognizing the enforceability 
of covenants “running with the land” in commercial leases, 
bankruptcy and general jurisdiction courts alike have failed 
to account for the unique challenges that “dedication of 
production” provisions present. Recent decisions like Sabine 
have claimed that these provisions do not invoke real prop-
erty interests. Because of this, midstream companies cur-
rently have no recourse to ensure that their multi-million 
investments are protected from the risk of their producer 
counterparts from abruptly stopping payment as a result of 
rejecting their contractual obligations under section 365.

Although the bankruptcy courts hold that the authority 
to sign off on a debtor-producer’s exercise of its “reasonable 
business judgment” in rejecting midstream gathering and 
processing agreements as executory contracts under section 
365, Congress retains the discretion to expand or contract 
existing common law rationales and principles to resolve this 
modern problem and promote the underlying policy goals 
of bankruptcy’s statutory regime. Congress should consider 
the modernization of the doctrine of real covenants as it has 
evolved in the context of commercial operational covenants, 
which move materials collected from a single point-source 
(the wellhead) through a closed transport system to reach an 
end-user (the downstream supplier).

With the industry’s growth, there are well-founded con-
cerns that producers will adopt predatory business practices 
at the expense of capital-strapped midstream companies and 
enjoy a windfall through a loophole in the Bankruptcy Code, 
the need for uniform resolution on the real property implica-
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tions of “dedications of production” is more pertinent than 
ever. By amending section 101 or section 365, these judicial 
interpretations of “dedication of production” provisions will 
provide much needed stability to private investors and bank-
ruptcy courts alike. These proposed amendments will safe-

guard these massive investments without losing the equitable 
remedy that section 365 provides in permitting a debtor to 
reject onerous agreements because these amendments will be 
narrowly drafted to apply only in cases where the midstream 
agreement at issue “dedicates production.”





George Washington Journal of Energy & Environmental Law
Environmental Law Institute
1730 M Street, NW, Suite 700
Washington, DC 20036

Non-profit Org.
US POSTAGE PAID

Permit 8102
Washington, DC


