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A R T I C L E

BIDDING ADIEU TO THE NATIONAL
OCEAN POLICY:
EXPLORING OFFSHORE DRILLING
POLICIES AND THE NEED FOR
INTEGRATED COASTAL AND
MARINE SPATIAL PLANNING
IN THE TRUMP ERA
by Audrey Nichols*
ABSTRACT
The Department of the Interior’s Bureau of Ocean Energy Management’s proposal to open
the vast majority of the Outer Continental Shelf to oil and gas leasing raises new questions
regarding potentially conflicting uses of the ocean, including military training and readiness
activities in some of the areas proposed for oil and gas development. Yet with the Trump
Administration’s revocation of many components of the former National Ocean Policy,
including coastal and marine spatial planning and the requirement for federal participation
in regional ocean planning processes, there is currently no comprehensive federal policy
for deconflicting competing federal, state, and local ocean uses across jurisdictional lines.
Ocean governance in the United States remains splintered across multiple agencies at both
the federal and local level and divides responsibility across sometimes arbitrary geographic
lines. To proactively manage ocean user conflicts resulting from potentially expanded oil and
gas development across multiple sectors and regulatory schemes, Congress should amend
the Outer Continental Shelf Lands Act to utilize federal-state collaborative marine spatial
planning in Outer Continental Shelf leasing determinations.

* Lieutenant Commander, U.S. Navy Judge Advocate General’s Corps. LL.M., Class of 2019, The George Washington
University Law School; J.D., Class of 2008, Florida State University College of Law; B.A., Class of 2005, Jacksonville University. The author wishes to thank Commander Dave Shull,
Judge Advocate General’s Corps, United States Navy, for
his valuable assistance.
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I.

Introduction

On January 4, 2018, Secretary of the Interior Ryan Zinke
released the Bureau of Ocean and Energy Management
(BOEM) Draft Proposed Program to open 90 percent of
the U.S. Outer Continental Shelf (OCS) to potential oil
and gas leasing from 2019 to 2024. In furtherance of President Donald Trump’s “America-First Energy Strategy,”
the plan was intended to promote energy independence,
stimulate the economy, strengthen national security,
and enhance military readiness.1 “I am going to lift the
restrictions on American energy, and allow this wealth to
pour into our communities,” declared President Trump.2
According to the U.S. Department of the Interior’s (DOI)
press release, BOEM’s draft plan proposes the largest number of oil and gas sales in U.S. history, with a total of 47
lease sales over a five-year period in the Gulf of Mexico,
Alaska, Atlantic, and Pacific regions.3 This plan represents
a staggering shift from the scope of the current oil and gas
leasing program, which places 94 percent of the OCS offlimits for oil and gas exploration.4 BOEM’s proposed plan5
potentially opens areas of the OCS that have not seen oil
and gas sales since the 1980s.6 Moreover, the proposed plan
overturns previous efforts by the Obama Administration
to block offshore drilling in large areas of the Atlantic and
Arctic Oceans.7
1.

2.
3.
4.
5.

6.

7.

2

See, e.g., Exec. Order No. 13,795, 82 Fed. Reg. 20,815 (May 3, 2017);
Press Release, U.S. Dep’t of the Interior, Secretary Zinke Announces Plan
for Unleashing America’s Offshore Oil and Gas Potential (Jan. 4, 2018),
https://www.doi.gov/pressreleases/secretary-zinke-announces-plan-unleashing-americas-offshore-oil-and-gas-potential [https://perma.cc/27YZN3C4]; U.S. Dep’t of Interior, Bureau of Ocean Energy Mgmt.,
Notice of Availability of the 2019–2024 Draft Proposed Outer
Continental Shelf Oil and Gas Leasing Program and Notice of Intent to Prepare a Programmatic Environmental Impact Statement,
83 Fed. Reg. 829 (Jan. 8, 2018). Executive Order 13,795, “Implementing
an America-First Offshore Energy Strategy,” released on April 28, 2017,
called for the Secretary of the Interior to review the 2017–2022 OCS leasing program and reconsider certain Obama-era offshore drilling policies.
Press Release, U.S. Dep’t of the Interior, Secretary Zinke Commends President Trump’s Offshore Executive Order (Apr. 28, 2017), https://www.doi.
gov/pressreleases/secretary-zinke-commends-president-trumps-offshoreexecutive-order [https://perma.cc/2Z55-8UUA].
Press Release, Dep’t of the Interior (Apr. 28, 2017), supra note 1.
Press Release, Dep’t of Interior (Jan. 4, 2018), supra note 1.
Id. The five-year leasing plan under which BOEM is currently operating
covers the period from 2017–2022. Id.
The Draft Proposed Program for 2019–2024 will replace the 2017–2022
Program upon completion, as directed by Executive Order 13,795 of April
28, 2017 and Secretary’s Order 3350 of May 1, 2017. See National OCS Oil
and Gas Leasing Program, Bureau of Ocean Energy Mgmt., https://www.
boem.gov/National-OCS-Program [https://perma.cc/5ZQR-5GCH] (last
visited Apr. 14, 2019).
Press Release, Dep’t of Interior (Jan. 4, 2018), supra note 1. The draft plan
includes seven lease sales in the Pacific Region and nine lease sales in the
Atlantic Region. According to the DOI’s press release, there have been no
sales in the Pacific Region since 1984 and no sales in the Atlantic Region
since 1983. Id.
See Statement by the President on Actions in the Arctic and Atlantic Oceans,
The White House, Office of the Press Sec’y (Dec. 20, 2016), https://
obamawhitehouse.archives.gov/the-press-office/2016/12/20/statementpresident-actions-arctic-and-atlantic-oceans; see also Darryl Fears & Juliet
Eilperin, President Obama Bans Oil Drilling in Large Areas of Atlantic and
Arctic Oceans, Wash. Post (Dec. 20, 2016), https://www.washingtonpost.
com/news/energy-environment/wp/2016/12/20/president-obama-expected-to-ban-oil-drilling-in-large-areas-of-atlantic-and-arctic-oceans/?utm_
term=.ab27e8720864.

The area targeted for oil and gas development in
BOEM’s proposed plan, the OCS, includes 1.7 billion
acres of “submerged lands, subsoil, and seabed” located
offshore and subject to federal regulation under the Outer
Continental Shelf Lands Act (OCSLA or the Act).8 Geographically speaking, the OCS refers to that part of the
Continental Shelf which lies seaward of the historic threemile boundaries of coastal states.9 However, the potential
effects of oil and gas development would not only be felt
hundreds of miles offshore. Offshore oil and gas activities
require complex logistical support both onshore and at the
exploration and drilling sites, including transportation vessels, related port facilities, facilities for storing tools and
equipment, waste management facilities, pipelines, and
numerous personnel to manage and maintain equipment.10
Additionally, the catastrophic effects of an oil spill are anything but localized; the environmental effects of a major
oil spill can affect hundreds of coastal miles and accompanying aquatic ecosystems,11 and the resulting economic
effects on coastal communities and coastal industries are
also far-reaching and long-lasting.12 Deepwater drilling
is considered an “inherently risky operation, pushing the
envelope of technology and engineering,” and naturally,
these risks are magnified “with the number of times they
are taken.”13
Unsurprisingly, BOEM’s aggressive proposal for
expanded offshore drilling drew harsh criticism across
a wide spectrum of stakeholders, from business leaders
to environmentalists to concerned residents of coastal
communities. Sixty-four different environmental groups
condemned the plan as a “shameful giveaway” to oil companies.14 Business leaders, governors, and legislators—both
Republican and Democrat—from coastal regions across
the country have implored DOI to limit the scope of the
proposed plan.15 The Business Alliance for Protecting the
Atlantic Coast claimed that “thousands of small businesses, from restaurants to hotels to commercial fishing
8.

9.

10.

11.

12.
13.
14.
15.

Outer Continental Shelf, Bureau of Ocean Energy Mgmt., https://www.
boem.gov/Outer-Continental-Shelf (last visited Apr. 22, 2019); see also
OCS Lands Act History, Bureau of Ocean Energy Mgmt., https://www.
boem.gov/OCS-Lands-Act-History [https://perma.cc/EMX7-Y5KW] (last
visited June 3, 2020).
Ctr. for Bio. Diversity v. U.S. Dep’t of Interior, 563 F.3d 466, 472 (D.D.C.
2009) (interpreting the OCSLA to define the OCS as “an area of submerged
lands, subsoil, and seabed that lies between the outer seaward reaches of a
state’s jurisdiction and that of the United States.”).
See D.E. Dismukes, Bureau of Ocean Energy Mgmt., OCS Study,
BOEM 2014-657, Onshore Oil and Gas Infrastructure to Support
Development in the Mid-Atlantic OCS Region 3 (2014), https://
www.boem.gov/ESPIS/5/5402.pdf.
See, e.g., Nat’l Comm’n on the BP Deepwater Horizon Oil Spill and
Offshore Drilling, Deep Water: The Gulf Oil Disaster and the Future of Offshore Drilling – Report to the President 177 (2011)
[hereinafter Nat’l Comm’n on BP Deepwater Horizon].
See, e.g., id. at 185 (estimating potential economic effects in the billions).
Oliver A. Houck, Worst Case and the Deepwater Horizon: There Ought to be
a Law, 24 Tul. Envtl. L.J. 1, 2–3 (2010).
Lisa Friedman, Trump Moves to Open Nearly All Offshore Waters to Drilling,
N.Y. Times (Jan. 4, 2018), https://www.nytimes.com/2018/01/04/climate/
trump-offshore-drilling.html.
See Pamela King, Trump Lease Plan Sparks “Storm Surge” of Fear in S.C.,
E&E News: Energywire (Oct. 3, 2018), https://www.eenews.net/stories/1060100373; Pamela King, States Call for the Fla. Treatment in Their
Case Against Drilling, E&E News (Jan. 18, 2018), https://www.eenews.net/
stories/1060071269/.
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operations” voiced opposition to offshore drilling off their
coastal waters.16 The president of the Business Alliance
for Protecting the Atlantic Coast also recalled the severe
impacts on the Gulf Coast region’s economy following the
Deepwater Horizon oil spill.17
As of March 2019, over 48,000 businesses on both
coasts have opposed expanded offshore drilling.18 The
mayors of 190 coastal municipalities19 and the governors
of nearly every coastal state asked that their waters be
excluded from consideration for oil and gas exploration.20
The attorneys general of 12 coastal states submitted a joint
letter to Secretary Zinke, objecting to the proposal on the
basis that extraction activities carry a high risk of major
damage across multiple state boundaries.21 As a result, the
attorneys general argued, unique state natural resources
and “the communities and businesses that depend on
them” would be unnecessarily jeopardized.22 The letter
noted that expanded oil and gas drilling operations would
also cause in heavier ship traffic and expanded conflicts
among ocean users.23
BOEM received a staggering 2,058,752 comments in
response to the Notice of Availability of its proposed leasing program in the Federal Register.24 Concerned citizens
and representatives from marine industries, the energy sector, and environmental protection groups, among others,
submitted comments for BOEM’s consideration.25
16. Friedman, supra note 14.
17. Id. On April 20, 2010, the offshore oil rig Deepwater Horizon exploded
in the Gulf of Mexico, resulting in the death of 11 workers and the largest
oil spill in the history of offshore drilling operations. See Deepwater Horizon – BP Gulf of Mexico Oil Spill, U.S. Envt’l Prot. Agency, https://
www.epa.gov/enforcement/deepwater-horizon-bp-gulf-mexico-oil-spill
[https://perma.cc/X4TU-LM32] (last updated Apr. 19, 2017); BP Deepwater Horizon Gulf Oil Spill: Overview, Greenpeace (Aug. 30, 2010), https://
www.greenpeace.org/usa/research/overview-gulf-oil-spill [https://perma.cc/
MS6U-DQBS]. As a result, tourism sharply dropped along the Gulf Coast,
resulting in an estimated billions of dollars in lost tax revenue, lost jobs,
and reduced visitor spending. Chad Nelson, Bipartisan Opposition is Clear
Against Trump’s Offshore Drilling, The Hill (Mar. 1, 2019), https://thehill.
com/opinion/energy-environment/432258-bipartisan-opposition-is-clearagainst-trumps-offshore-drilling.
18. Nelson, supra note 17.
19. See Carol J. Miller, For a Lump of Coal & a Drop of Oil: An Environmentalist’s Critique of the Trump Administration’s First Year of Energy Policies, 36 Va.
Envtl. L.J. 185, 213 (2018).
20. See King (Jan. 18, 2018), supra note 15. After Secretary Zinke granted an
unexpected exemption to Florida after meeting with Florida Governor Rick
Scott, governors from coastal states in the Mid-Atlantic, New England,
Southeast, and Pacific regions requested like treatment. Many of the governors objected on the basis that oil and gas development presents an unacceptable risk to their fishing and tourism industries and the overall health of
their coastal communities. Id.
21. Letter from Joshua H. Stein, Att’y Gen. of N.C. et al., to the Honorable Ryan Zinke, Dep’t of Interior (Feb. 1, 2018), http://www.maryland
attorneygeneral.gov/news%20documents/Offshore_drilling_letter_February_1_2018.pdf; see also Press Release, State Energy & Env’t Impact Ctr.
N.Y. Univ. Sch. of Law, 12 State AGs to Zinke: Terminate Offshore Drilling Plans (Feb. 1, 2018), http://www.law.nyu.edu/centers/state-impact/
news/12-state-ags-to-zinke-terminate-offshore-drilling-plans [https://perma.cc/E92R-YCJN].
22. Stein et al., supra note 21, at 2.
23. Id. at 3.
24. See Bureau of Ocean Energy Mgmt, Notice of Availability of the
2019–2024 Draft Proposed Outer Continental Shelf Oil and
Gas Leasing Program and Notice of Intent to Prepare a Programmatic Environmental Impact Statement, https://www.regulations.gov/
docket?D=BOEM-2017-0074 (last visited June 3, 2020).
25. See id.
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Many commenters objected to the proposal on the basis
of the potentially devastating environmental impacts of
an oil spill, particularly in light of the recent Deepwater
Horizon oil spill in the Gulf of Mexico.26 Another common concern involved the potential for dangerous ocean
user conflicts resulting from oil and gas infrastructure and
operations. The Atlantic Offshore Lobstermen’s Association, for example, commented that “surveys and extraction
activities in traditional fishing areas would cause users [sic]
conflicts, potentially dangerous conditions for fisherman,
and damage to their gear.”27 The Southern Environmental Law Center, in comments submitted on behalf of several conservation groups, argued that offshore drilling is
incompatible with a number of significant ocean uses in
the Mid-Atlantic and Southeast regions, including tourism, recreation, commercial and recreational fishing activities, and offshore renewable energy development.28
Perhaps more surprisingly, at least to those unfamiliar
with the history of the BOEM leasing program, the DOI
also received some interesting feedback from the Department of Defense (DoD) and the Department of the Navy.
Notwithstanding the proposal’s clearly stated emphasis on
strengthening national security, the DoD signaled that
expanded oil and gas development activities in the OCS
could potentially present a conflict with military training and operations and ultimately, military readiness
and national security. In a July 2017 letter submitted in
response to BOEM’s initial Request for Information on the
Draft Proposed Program, Acting Deputy Assistant Secretary of Defense for Force Education and Training noted
that the DoD “conducts training, testing, and operations
in offshore operating and warning areas, undersea warfare
training ranges, and special use or restricted airspace on
the outer continental shelf” and that these activities “are
critical to military readiness and to our national security.”29
Similarly, on March 9, 2018, the Deputy Assistant Secretary of the Navy for the Environment advised Secretary
Zinke that the OCS is “critical” to both the Navy and
Marine Corps’ operations, testing, and training activities
in light of their sensitive and hazardous nature and the
Services’ need for unencumbered ocean and airspace.30
Further, the Deputy Assistant Secretary noted that the
26. Concerns over the threat of an oil spill of a similar magnitude are not
merely speculative. Since the Deepwater Horizon disaster, the Bureau
of Safety and Environmental Enforcement has reported 4,105 offshore
explosions, spills, and other incidents resulting in 13 deaths. Just in
2017, there were 10 offshore oil spills reported. See Madeleine Carlisle,
Trump’s Offshore-Drilling Plan Is Roiling Coastal Elections, The Atlantic
(Aug. 5, 2018), https://www.theatlantic.com/politics/archive/2018/08/
trumps-offshore-drilling-plan-is-roiling-coastal-elections/566726/.
27. J. Grant Moore, Association Comments in Opposition to Oil and Gas
Leasing: Letter to Ryan Zinke, Sec’y, Dep’t of Interior, Lobster Tales (Atl.
Offshore Lobstermen’s Ass’n, Dover), Mar. 1, 2018, at 16, http://offshorelobster.org/main/sites/default/files/newsletters/Apr%202018.pdf.
28. Letter from Sierra B. Weaver and Blakely E. Hildebrand, Southern Envtl.
Law Ctr. et al., to Kelly Hammerle, Nat’l OCS Oil and Gas Leasing Manager, Bureau of Ocean Energy Mgmt. (Aug. 15, 2017).
29. Letter from Kevin Kelly, Acting Deputy Assistant Sec’y, U.S. Dep’t of Def.,
to Renee Orr, Strategic Res. Chief, Bureau of Ocean Energy Mgmt. (July
27, 2017).
30. Letter from Karnig Ohannessian, Deputy Assistant Sec’y, U.S. Dep’t of the
Navy, to Kelly Hammerle, Nat’l OCS Oil and Gas Leading Program Manager, Bureau of Ocean Energy Mgmt. (Mar. 9, 2018).
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Navy’s use of OCS airspace, surface, and subsurface for
events “ranging from instrumented equipment testing to
live-fire exercises” requires “free and open littoral access to
the beach and inland” in order to meet operational training requirements for realistic, real-world scenarios.31 Both
the Department of the Navy and the DoD highlighted the
need for collaboration between DOI, BOEM, and the military. The DoD further indicated that it would separately
submit a “detailed review” of “mission compatibility” in
the areas identified for potential oil and gas exploration.32
Several federal and state officials in Virginia have made
similar statements expressing concerns about the incompatibility of offshore drilling with military operations.
Virginia’s Attorney General stated that drilling facilities
and potential accidents could inhibit the capabilities of
the region’s military assets to execute their important
national security missions.33 Congressman Scott Taylor,
who represents the Norfolk region, indicated that offshore drilling could interfere with military training and
commented to the Washington Post, “[t]he reality is, in
my district every locality has opposed it . . . Business and
industry oppose it. The Navy has problems with it. I have
to listen to my people.”34
Likewise, Virginia’s two senators, Tim Kaine and Mark
Warner, wrote a letter to the Secretary of Defense stating
that offshore drilling off of Virginia’s coasts could pose
new challenges for DoD installations in the Mid-Atlantic
region.35 In support of their position, Senators Kaine and
Warner cited a January 2018 presentation from Captain
Joseph Bouchard, U.S. Navy, retired, the former commanding officer of Naval Station Norfolk, highlighting the
potential conflicts that offshore drilling rigs could pose to
military training activities in the region.36
Chief among the various conflicts raised by Captain
Bouchard are live ordnance training, weapons testing and
evaluation, advanced training evolutions with allied forces,
and Carrier Strike Group Composite Training Unit Exercises conducted throughout the areas proposed for oil and
gas leasing—specifically in and around the Navy’s Virginia
Capes Operating Area and Surface Combat Systems Center
Wallops Island.37 Based on safety concerns and likely interference with the Navy’s use of the ocean space, Captain
Bouchard asserted that drilling off the coast of Virginia
“would have serious negative impact on the combat readi31. Id.
32. Letter from C.F. Drummond, Deputy Assistant Sec’y, U.S. Dep’t of Def., to
Renee Orr, Strategic Resources Chief, Bureau of Ocean Energy Mgmt. (Feb.
1, 2018).
33. Stein et al., supra note 21, at 9.
34. Jenna Portnoy, Rep. Scott Taylor of Va. Beach Comes Out Against Offshore
Drilling, Wash. Post (Jan. 8, 2018), https://www.washingtonpost.com/
local/virginia-politics/rep-scott-taylor-of-virginia-beach-comes-out-againstoff-shore-drilling/2018/01/08/c770904e-f4a6-11e7-b34a-b85626af34ef_
story.html?utm_term=.aefa2af77116.
35. Senators Concerned About Offshore Drilling Impacts on Virginia Military, WTVR.com (Apr. 24, 2018), https://wtvr.com/2018/04/24/
senators-concerned-over-offshore-drilling-impacts-on-virginia-military.
36. Id.; Joseph F. Bouchard, The Impact of Drilling for Oil and Gas in the Navy
Virginia Capes Operating Area (Jan. 12, 2018), https://www.scribd.com/
presentation/376827003/Bouchard-Offshore-Drilling-Presentation-2018.
37. Bouchard, supra note 36.

4

ness of the fleet.”38 As Captain Bouchard noted, the DoD
has consistently expressed opposition to offshore drilling in
and around military training areas in the Atlantic Ocean,
particularly in the waters off of Virginia.39
In 2015, the DoD assessed the compatibility of proposed offshore drilling in the Atlantic Ocean with military
operations,40 when the Obama Administration considered
a five-year plan to allow drilling in the Atlantic Ocean
between Virginia and Georgia.41 Draft versions of the
Obama Administration’s plan had included a 50-mile
coastal buffer zone where oil and gas leasing would not
occur, “in order to reduce conflicts with other uses of the
OCS, including the DoD and NASA activities.”42 The
DoD’s 2015 “Compatibility Planning Assessment” identified several locations “where the [DoD’s] offshore readiness
activities are not compatible, partially compatible or minimally impacted by oil and gas activities.”43
The DoD also suggested closing at least ten percent
of the areas proposed for oil and gas leasing activities,
including seismic activity and drilling infrastructure.44
As for the remaining portions of the proposed lease areas,
DoD sought advance notice of oil and gas activity, so the
department could “study potential hazards on a case-bycase basis.”45 Upon further analysis, the Obama Administration determined that the areas of DoD concern
“significantly overlap[ped] the known geological plays and
available resources.”46
Ultimately, the Obama Administration abandoned the
proposed plan for expanded drilling in the Atlantic Ocean
due the concerns raised by the military and the impacted
coastal states.47 In contrast, for the 2019–2024 draft plan,
the Trump Administration “considered, but did not choose,
an option with a coastal buffer to accommodate military
use concerns.”48 Though the extent to which the proposed
38. Id.
39. See id.; Dave Mayfield, Waters off Virginia, North Carolina Out of Offshore Drilling Plan, Virginian-Pilot (May 16, 2015), https://piloton
line.com/news/local/environment/article_63b4d580-001e-5117-bc34036f1c86343f.html [https://perma.cc/8KVU-UD5B].
40. U.S. Dep’t of Def., Mission Compatibility Planning Assessment:
BOEM 2017–2022 Outer Continental Shelf (OCS) Oil and Gas
Leasing Draft Proposed Program (2015), available at https://usa.
oceana.org/sites/default/files/662/2017-2022-dod-ocs-report.pdf [https://
perma.cc/N4DW-4WRE].
41. Darryl Fears, Trump Administration Plan Would Widely Expand Drilling in U.S. Continental Waters, Wash. Post (Jan. 4, 2018), https://
www.washingtonpost.com/news/energy-environment/wp/2018/01/04/
trump-Administration-plans-to-allow-drilling-off-all-u-s-waters/?utm_
term=.8febc86b8473.
42. Laura B. Comay, Cong. Research Serv., R44692, Five-Year Program
for Federal Offshore Oil and Gas Leasing: Status and Issues in
Brief 11 (2018).
43. Darryl Fears, Obama’s Atlantic Oil Drilling Plan Takes Friendly Fire—From
the Pentagon, Wash. Post (Mar. 14, 2016); U.S. Dep’t of Def., supra
note 40.
44. Fears, supra note 43.
45. Id.
46. Comay, supra note 42.
47. Fears, supra note 41.
48. Bureau of Ocean Energy Mgmt., 2019–2024 National Outer Continental Shelf Oil and Gas Leasing Draft Proposed Program, https://
www.boem.gov/NP-Draft-Proposed-Program-2019-2024; Comay, supra
note 42. The Trump Administration stated that that the military coastal
buffer and other options “may be further analyzed in subsequent versions of
the program.” Id.
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five-year program will actually come to fruition remains
uncertain, 49 the unprecedented scope of the proposed plan
and the multiple conflicts identified from various groups
raises questions about the efficacy of the current OCSLA
framework to effectively mitigate ocean user conflicts and
address stakeholder concerns.
When Secretary Zinke announced the draft leasing
proposal, he asserted that “the states, local communities,
and congressional delegations will all have a say” before the
proposal is finalized.50 Indeed, federal environmental laws,
including the National Environmental Policy Act (NEPA),
require the Secretary of Interior to consider input from the
public, including state and local governments, and other
federal agencies throughout the OCS leasing process.51
Additionally, DOI may consider input from other federal agencies consistent with less formal processes, such as
interagency memoranda of agreement. For example, the
DOI and DoD coordinate on common OCS issues under
the provisions of a 35-year-old, two-page memorandum of
agreement (MOA) between the two agencies.52
The MOA, entitled “Memorandum of Agreement
Between the Department of Defense and the Department
of the Interior on Mutual Concerns on the Outer Continental Shelf,” recognizes that mineral exploration and
development and defense-related activities “may conflict.”53
It also establishes a basic framework for resolving these
conflicts through DoD’s review of BOEM’s proposed plan
and utilization of general or site-specific lease stipulations
and lessee advisories.54 The MOA specifically identifies
certain military activities, such as “[i]ntense operations by
air, surface, or subsurface units whose activities are hazardous to non-DoD structures,” which may be irreconcilable
with mineral exploration and development.”55 Under the

49. On April 25, 2019, the Wall Street Journal reported that Interior Secretary David Bernhardt indicated that the proposed Five-Year Plan could be
sidetracked indefinitely by ongoing litigation concerning President Trump’s
authority to overturn President Obama’s partial ban of drilling in areas of
the Arctic and Atlantic. The DOI later clarified that the Department has not
placed the Five-Year Plan on indefinite hold, but rather, the Department is
examining its options moving forward to determine the best pathway to accomplish the President’s objectives. See Rob Hotakainen, Trump’s Five-Year
Plan Placed on Hold, E&E News PM (Apr. 25, 2019), https://www.eenews.
net/eenewspm/2019/04/25/stories/1060218639.
50. Fears, supra note 41.
51. Pursuant to Section 102(2)(C) of the National Environmental Policy Act
(NEPA), federal agencies must prepare a “detailed statement” when assessing a proposal for “major Federal action[] significantly affecting the quality
of the human environment.” National Environmental Policy Act of 1969,
42 U.S.C. §§ 4321–4347 (2018). The public statement, called an Environmental Impact Statement (EIS), must describe any environmental impacts
of the proposed act, any potential unavoidable adverse environmental impacts, as well as alternatives to the proposal. Id. at § 4332(2)(C)(i)–(iii).
Various phases of the BOEM’s offshore drilling leasing processes have been
recognized as triggering NEPA requirements. See Sandra Zellmer, Joel A.
Mintz & Robert Glicksman, Throwing Precaution to the Wind: NEPA and
the Deepwater Horizon Blowout, 2 Geo. Wash. J. Energy & Envtl. L. 62,
63 (2011).
52. Memorandum of Agreement Between the Dep’t of Def. and the Dep’t of
the Interior on Mut. Concerns on the Outer Cont’l Shelf (Mar. 16, 1987),
https://apps.dtic.mil/dtic/tr/fulltext/u2/a270379.pdf
[https://perma.cc/
KY7D-BCC7] (last visited Aug. 14, 2019).
53. Id.
54. Id.
55. Id.
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MOA, such activities could be “deferred from the pending
lease offering.56
Finally, the MOA calls for DOI to provide sufficient
pertinent data to DoD, including “appropriate charts [and]
coordinates defining boundaries of the proposed area,” so
DoD can undertake appropriate analysis of the proposed
area.57 Following DoD’s review of the proposed plan, DoD
then submits a statement in response (a “Mission Compatibility Assessment”) which may define areas it believes
require “deferral from the offering or military stipulations
for joint use.”58
Given the very wide scope of the proposed plan on
which DoD bases its compatibility assessment, the ability
of the current framework to effectively address and mitigate conflicts through DoD review at the draft stage seems
questionable. By BOEM’s own description, the proposed
plan is intentionally broad (here, proposing to open up 90
percent of the OCS) to allow for further narrowing based
on input from various stakeholders.59 Furthermore, as
Oceana has argued, BOEM’s current draft plan “deviates
from the longstanding tradition of deference to the [DoD]
when offering offshore drilling leases in federal waters.”60
The aggressive scope of the draft plan in the face of DoD’s
previous identification of conflicts and concerns also raises
questions about the efficacy of the DoD-DOI interagency
coordination framework.
More broadly, the public participation and interagency
coordination processes currently required under the
OCSLA and related federal laws do not effectively facilitate
coordinated planning across jurisdictional lines needed to
manage ocean user conflicts throughout the OCS leasing process. For decades, academics have recognized that
ocean uses are growing and intensifying, and seemingly
discrete actions “may well affect one another and the ocean
environment itself.”61 “It’s crowded out there,” says Laura
McKay, who manages Virginia’s coastal zone management
program.62 At any given time, there are “dozens” of activities occurring off the coast of Virginia, from military train56. Id.
57. Id.
58. Id. A centralized DoD Siting Clearinghouse conducts the mission compatibility evaluation process “when requested by BOEM or on an as-needed basis.” Department of Defense, Department of Defense Instruction 4180.02,
Implementation and Management of the DoD Mission Compatibility Evaluation Process (Mar. 31, 2016), https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/418002p.pdf?ver=2019-02-28-122045-640.
Reviews will identify any stipulations that BOEM “should” include in a
later lease sale agreement. Id.
59. According to BOEM, the draft plan is intentionally broad and allows for
maximum flexibility, “so that areas considered for leasing may be narrowed
at later stages . . . after further environmental analysis and important input and coordination with key stakeholders.” Bureau of Ocean Energy
Mgmt., supra note 48.
60. Trump Administration Proposes Offshore Drilling in Nearly All U.S. Waters,
Oceana (Feb. 6, 2018), https://usa.oceana.org/sites/default/files/4046/
overview_of_2019-2024_dpp_tps_final_020618.pdf
[https://perma.cc/
KUH9-MTU6].
61. See, e.g., Lawrence Juda, Ocean Policy, Multi-Use Management, and the Cumulative Impact of Piecemeal Change: The Case of the United States Outer
Continental Shelf, 24 Ocean Dev. & Int’l L. 355, 355 (1993).
62. Dave Mayfield, Ocean Plan Is First of Its Kind for Virginia, Other Mid-Atlantic States, Virginian-Pilot (July 8, 2016), https://pilotonline.com/news/
local/environment/article_e2894ecd-9347-5580-8a04-0fe5cdd35341.html
[https://perma.cc/U6NH-B4KW].
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ing exercises to shipping to fishing, and underlying these
activities are “artificial reefs, whale migration routes, shipwrecks, undersea communications cables, [and] potential
wind-turbine [sic] development areas.” 63 In New England’s
coastal waters, as another example, the variety of competing ocean uses includes “a national marine sanctuary
and other marine protected areas; shipping lanes; several
proposed offshore wind farms; areas of offshore dumping, including hazardous waste and munitions; telecommunications cables; dredging projects; fisheries regulatory
areas, such as fishery closures; recreational activities; and
artificial reefs.” 64
Expanded offshore energy development thus “competes
for space in an already busy seascape, and it will have many
potential impacts on established patterns of sea use, rights
of access, and social and cultural value systems.”65 Oil and
gas development in new areas of the OCS will create conflicts between existing and emerging uses and ultimately
“increase the pressure on limited marine space and the
potential conflict between different uses.”66 Beyond the
conflicts previously discussed with military training activities, potential ocean use conflicts resulting from oil and
gas development include “access to valuable areas, damage
of gear and pipelines, [and] navigational hazards due to
installations and increased traffic congestion.”67 As Peter
Arbo and Pham Thi Thanh Thuy note, ocean use conflicts
frequently implicate access to and use of resources, and the
allocation of their related advantages and costs.68 Ocean
use conflicts can also involve the harm competing activities impose upon each other in terms of their operational or
environmental impact.69
At the time BOEM developed its current plan, a
national framework existed for collaborative information
sharing between federal, state, local, and tribal entities to
identify and manage these types of conflicts under President Obama’s National Ocean Policy (NOP).70 The NOP
unambiguously called for the development of regional
“coastal and marine spatial plans”71 that would “build
upon and improve existing Federal, State, tribal, local, and
regional decision-making and planning processes” to ultimately promote and enable “a more integrated, comprehensive, ecosystem-based, flexible, and proactive approach
to planning and managing sustainable multiple uses across

63. Id.
64. Robin K. Craig, It’s Not Just an Offshore Wind Farm: Combining Multiple
Uses and Multiple Values on the Outer Continental Shelf, 39 Pub. Land &
Resources L. Rev. 59, 67–68 (2018).
65. Offshore Energy & Marine Spatial Planning 1 (Katherine L. Yates &
Corey J. A. Bradshaw eds., 2018).
66. Id. at 2, 6.
67. Peter Arbo & Pham Thi Thanh Thuy, Use Conflicts in Ecosystem-Based Management—The Case of Oil Versus Fisheries, 122 Ocean & Coastal Mgmt.
77, 79 (2016).
68. Id.
69. Id.
70. Exec. Order No. 13,547, 75 Fed. Reg. 43,021 (July 22, 2010).
71. Executive Order 13,547 defines the term “coastal and marine spatial planning” as “a comprehensive, adaptive, integrated, ecosystem-based, and
transparent spatial planning process, based on sound science, for analyzing
current and anticipated uses of ocean, coastal, and Great Lakes areas.” Id. at
43,024.
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sectors and improve the conservation of the ocean, our
coasts, and the Great Lakes.”72
In addition to setting forth the above requirements,
Executive Order 13,547 also established a White Houselevel, interagency National Ocean Council (NOC).73
The NOC created a cooperative council of federal agency
stakeholders, including NOAA, the Joint Chiefs of Staff,
the National Science Foundation and the Office of Management and Budget.74 The NOP also “directed federal
agencies to establish Regional Planning Bodies to create
regional ocean plans” in collaboration with states, tribes,
and fishery management councils.75 Under the NOP, federal agencies were required to participate in collaborative
marine spatial planning efforts, as well as comply with
NOC-certified plans if the agency’s actions were to affect
the ocean, coasts, or the Great Lakes.76
In December 2016, the first Regional Ocean Plans for
the Northeast and Mid-Atlantic regions were released by
the NOC.77 At the time they were released, the White
House described the plans as supporting “efficient and
responsive government . . . to integrate effective interagency coordination.”78 The Mid-Atlantic Regional Ocean
Action Plan also touts the value of its collaborative framework, explaining that collaborative ocean planning helps
to integrate relevant data from various agencies at different levels of authority, improve communication and
coordination across public entities, avoid duplication of
effort, improve stakeholder participation, plan for new and
emerging ocean uses, and increase adaptability to these
changing conditions.79
Indeed, as the Mid-Atlantic Plan explains, the plan was
intended to “improve communication and collaboration
among Federal, State, and Tribal management entities at
the Mid-Atlantic regional scale and facilitate the transition
to a more systems-based approach to ocean management.”80
To that end, the plan identifies several “best practices for
enhanced coordination,” which include greater interagency
and federal-state coordination and increased stakeholder
participation.81 Participating organizations and agencies
for the Mid-Atlantic Plan included six coastal states, eight
federal agencies (including the DoD, represented by the

72. Exec. Order No. 13,547, supra note 70, at 43,023.
73. Id. at 43,024.
74. Amy Trice, President Trump Rescinds the National Ocean Policy, Ocean
Conservancy: Ocean Currents (June 19, 2018), https://oceanconservancy.org/blog/2018/06/19/president-trump-rescinds-national-ocean-policy [https://perma.cc/8M5K-CBZ4].
75. Id.
76. John M. Boehnert, Zoning the Oceans: The Next Big Step in Coastal Zone Management 62–63, 104 (2014).
77. Christy Goldfuss & John P. Holdren, The Nation’s First Ocean Plans, President Barack Obama White House (Dec. 7, 2016, 9:02 AM), https://
obamawhitehouse.archives.gov/blog/2016/12/07/nations-first-ocean-plans
[https://perma.cc/38A4-2MBQ].
78. Id.
79. U.S. Dep’t of Interior, Bureau of Ocean Energy Mgmt., MidAtlantic Regional Ocean Action Plan 12 (2016), https://www.
boem.gov/Mid-Atlantic-Regional-Ocean-Action-Plan [https://perma.cc/
4RVW-GNLP].
80. Id.
81. Id. at 31–37.
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Department of the Navy and Joint Chiefs of Staff), and
two federally recognized tribes.82
When the Mid-Atlantic Plan and the Northeast
Regional Ocean Action Plan were developed, the majority of the OCS was off-limits for oil and gas development,
in great contrast to BOEM’s current proposed five-year
program.83 These plans accordingly did not focus their
efforts on oil and gas development as a potential use of
the regions’ waters, but rather, they focused on renewable
energy development as an emerging ocean use. However,
the plans discuss stakeholder engagement in planning for
energy development offshore generally. The Mid-Atlantic
Plan notes that engagement “early and often with other
ocean users” is “critical” for offshore energy development
activities.84 The Mid-Atlantic Plan recommends six “ocean
energy” strategic actions that, although addressing renewable energy development, could also be relevant in the oil
and gas development context:
(1) Identify key intersections of relevant Federal programs
and authorities that affect wind energy development.
(2) Develop internal Bureau of Ocean Energy Management guidance on integrating the Plan-developed best
practices for using the [Mid-Atlantic Ocean] Data
Portal85 in management, environmental, and regulatory reviews.
(3) 
Partner in ongoing and planned studies, identify
knowledge gaps, and increase access to research planning cycles related to ocean energy.
(4) Use the Data Portal to enhance access to data, environmental reports, and proposed offshore wind development activities.
(5) 
Improve consultations and communication with
Tribes in the region.
(6) 
Enhance BOEM engagement of fishing industries
through improved data and specific interactions.86

tribal entities.87 The Plan recommends two action items
for national security:
(1) Use the Plan and Data Portal to guide and inform
Department of Defense programs, initiatives, and
planning documents.
(2) Identify Department of Defense points of contact
for the range of national security data layers in the
Data Portal.88

Unfortunately, the recommendations of the Mid-Atlantic and Northeast Regional Ocean Plans for federal, state,
local, and tribal coordination no longer represent controlling policy. In June 2018, President Trump issued Executive Order 13,840,89 a new ocean policy which effectively
dismantled previous efforts to integrate ocean planning
across multiple federal, state, and tribal entities.90 President
Trump’s policy “largely downplays an Obama Administration emphasis on creating robust data collections that could
help managers make decisions”91 and removes the requirement for federal agency participation in regional ocean
planning processes, instead emphasizing state-led planning
efforts through existing “regional ocean partnerships.”92
In its guidance for implementing Executive Order
13,840, the White House clarified that the ocean plans
developed by the regional planning bodies in collaboration with various marine stakeholders and approved by the
NOC are no longer “controlling policy” for federal agencies.93 Under the old NOP framework, if a region desired
to implement marine spatial planning processes, federal
agencies were directed to participate and comply with any
resulting plans.94 Now, states must invite federal agencies
to participate in planning processes.95
The White House heralded the new policy as
“streamlin[ing] Federal coordination” and “rolling
back excessive bureaucracy created by the previous
87.
88.
89.
90.

The Plan also addresses national security interests
and military use of the ocean in the region, highlighting the importance of coordination and consultation
between DoD, other federal agencies, and state and

91.
92.
93.

82.
83.
84.
85.

94.

Id. at 3.
See Fears and Eilperin, supra note 7.
Id. at 49.
The Mid-Atlantic Ocean Data Portal is “an online, publicly available toolkit
and resource center that consolidates available data and enables regional
ocean planners and ocean users to visualize and analyze ocean resources
and human use information” that “includes a wide range of human use,
environmental, socioeconomic, and regulatory data that provides baseline
information as well as building blocks for more transparent, coordinated,
and informed ocean management, information sharing, and stakeholder
engagement.” Id. at 17.
86. Id. at 52–55.
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95.

Id. at 49.
Id. at 48–49.
Exec. Order No. 13,840, 83 Fed. Reg. 29,431 (June 19, 2018).
David Malakoff, Trump’s New Oceans Policy Washes Away Obama’s Emphasis on Conservation and Climate, Science (June 19, 2018), https://www.
sciencemag.org/news/2018/06/trump-s-new-oceans-policy-washes-awayobama-s-emphasis-conservation-and-climate
[https://perma.cc/V4SDKVBZ] (arguing that the Trump Administration’s policy downplays federal
and state collaborative planning).
Id.
Exec. Order No. 13,840, supra note 89.
Exec. Office of the President, Guidance for Implementing Executive Order 13840 (2018), https://www.whitehouse.gov/wp-content/uplo
ads/2017/11/20180628EO13840OceanPolicyGuidance.pdf. In December
2016, the NOC finalized two regional plans, the Northeast Ocean Plan and
the Mid-Atlantic Ocean Plan, which represented the culmination of extensive coordination between federal, state, tribal, and local marine stakeholders representing a variety of interests, including fishing, national defense,
and energy. See Goldfuss & Holdren, supra note 77.
Sarah Carr, New Trump Policy Throws a Curveball Into Current U.S. Ocean
Planning, The Skimmer on Marine Ecosystems & Mgmt. (Aug. 3, 2018),
https://meam.openchannels.org/news/meam/new-trump-ocean-policythrows-curveball-current-us-regional-ocean-planning-efforts [https://perma.cc/8VPS-2L7G].
Maya Wei-Haas, Trump Just Remade Ocean Policy—Here’s What That Means,
Nat’l Geographic (July 13, 2018), https://www.nationalgeographic.com/
environment/2018/07/news-ocean-policy-indigenous-sustainability-fisheries-industry-economy-marine [https://perma.cc/GS2Z-26EJ].
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Administration,”96 but critics have argued that the new
policy might actually inhibit federal-state collaboration on
ocean planning, given that federal agencies are only encouraged, and no longer required, to participate in regional
planning processes.97 In a letter to the House Committee on Natural Resources Chairman Rob Bishop, a group
of seven House democrats harshly criticized the policy as
“overturn[ing] years of critical ocean planning and policy”
and “unilaterally throwing out many components of the
[NOP] and decades of work and input from Congress, two
previous Administrations, policy experts, and the American public.”98
Given the confluence of policy actions by the Trump
Administration to vastly expand offshore drilling while
simultaneously eliminating existing federal-state collaborative ocean planning processes, and considering the
concerns raised by the DoD and other ocean stakeholders,
this article will evaluate whether the federal OCS leasing
framework under the OCSLA, as impacted by NEPA and
the Coastal Zone Management Act (CZMA), effectively
identifies and deconflicts multiple and competing ocean
uses throughout all stages of the OCSLA leasing process.
This article will argue that legislation is needed to reform
and modernize the OCS leasing process through utilization of integrated federal-state collaborative coastal and
marine spatial planning. Such reform will ensure that comprehensive coordination, stakeholder participation, and
interjurisdictional multi-use management occurs.99
Part II will discuss the history and legal authority for the
OCS leasing program, beginning with a discussion of the
complex maritime jurisdictional landscape surrounding
federal regulation of offshore activities. This section will
also provide background information on the longstanding battle between the federal government and coastal
states over authority and jurisdiction over OCS resources
and regulations. Part III will evaluate the public participation and interagency coordination requirements under
the OCSLA, NEPA, and the CZMA, and assess their ability to facilitate multi-use management in and around the
OCS. Finally, Part IV will analyze the merits of coastal
and marine spatial planning, and Part V will argue that
codification of federal-state collaborative marine spatial
planning under the OCSLA is necessary to preemptively
mitigate ocean user conflicts and ensure more meaningful
stakeholder participation throughout the leasing process
for offshore oil and gas development.

96. President Donald J. Trump Is Promoting America’s Ocean Economy, White
House.gov (June 19, 2018), https://www.whitehouse.gov/briefingsstatements/president-donald-j-trump-promoting-americas-ocean-economy
[https://perma.cc/36XK-6G2S].
97. Carr, supra note 94.
98. Letter from Raul M. Grijalva, Ranking Member, House Comm. on Nat.
Res., to Rob Bishop, Chairman, House Comm. on Nat. Res. (June. 19,
2018), https://naturalresources.house.gov/imo/media/doc/Democratic%20
Hearing%20Request%20on%20National%20Ocean%20Policy%20Cancellation%20June%2019%202018.pdf [https://perma.cc/H3VF-4LXF].
99. See Juda, supra note 61.
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II.

History and Legal Authority for the
OCS Leasing Program

A.

Maritime Jurisdiction and Regulation of
Offshore Activities

Fundamental to understanding the regulation and management of offshore drilling activities is simply figuring out
which level of government has authority and responsibility
over a particular marine area. This is not an easy task, as
jurisdiction depends, in part, upon a complicated system of
maritime boundaries.100 Legal authority for regulation of
oil and gas development stems from a variety of interrelated
international, federal, and state laws which “collectively
assert a semblance of authority in a system with multiple
parties and myriad interests.”101 To familiarize the reader
with this regime and competing state and federal interests,
this section will first discuss the overarching international
law principles which apply to coastal waters and submerged
lands. An understanding of the federal-state relationship in
ocean governance is important, because OCS management
has long been shaped by tensions between federal and state
interests, as demonstrated by the response of several coastal
states to BOEM’s current proposed five-year plan.102 Next,
this section will review the applicable domestic laws governing authority and management over the OCS. Finally,
this section will discuss and analyze the legal framework
for oil and gas leasing activities under the OCSLA, including analysis of the OCLSA’s provisions for public participation and coordination among various stakeholders in the
context of mitigating ocean user conflicts.

B.

International Legal Principles

Federal authority over OCS resources draws from principles of international law, which recognize a coastal nation’s
maritime jurisdiction over various geographic zones, generally based on proximity to a nation’s coastline.103 These
zones consist of the nation’s internal waters, territorial sea,
contiguous zone, exclusive economic zone (EEZ), and continental shelf.104 Under both international and domestic
law, the dividing line between the land and internal waters
is called the baseline, which, in the United States, is the

100. Laura K. Wells, Cong. Research Serv., R32912, Federal-State Maritime Boundary Issues (2005).
101. Payton A. Wells, Note, Choose Your Laws Carefully: Executive Authority to
Unilaterally Withdraw the United States Outer Continental Shelf from Leasing
Disposition, 67 Duke L.J. 863, 868 (2018).
102. See Robert J. Wilder, Cooperative Governance, Environmental Policy, and
Management of Offshore Oil and Gas in the United States, 24 Ocean Dev.
& Int’l L. 41, 55 (1993) (noting that federal-state tensions characterized
OCS management in the 1990s).
103. Outer Continental Shelf, Bureau of Ocean Energy Mgmt., https://www.
boem.gov/Outer-Continental-Shelf [https://perma.cc/VKV5-KJD6] (last
visited June 3, 2020).
104. U.S. Comm’n on Ocean Policy, Final Report: An Ocean Blueprint
for the 21st Century, Review of US Ocean and Coastal Law: The Evolution of Ocean Governance over Three Decades, app. 6 at 5 (2004) [hereinafter
U.S. Comm’n on Ocean Policy Report].
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low-water line along the coast.105 Inland of the baseline,
waterbodies such as bays, lakes, and rivers are subject to
national sovereignty with some limited exceptions.106 Adjacent to and seaward of the baseline lies a coastal nation’s
territorial seas, which have long been recognized as being
subject to “unfettered” national sovereignty.107 This sovereignty extends to the subsoil, seabed, water column, and air
space of the territorial sea, subject to some rites of passage
for foreign ships.108 Historically, the United States claimed
a three-mile territorial sea, consistent with the seventeenthcentury “Freedom of the Seas” doctrine.109 It was not until
1988 that President Ronald Reagan declared a 12-mile territorial sea, consistent with the United Nations Convention on the Law of the Sea (UNCLOS).110
Seaward of a coastal nation’s territorial seas lies the contiguous zone, within which international law also recognizes the right of coastal nations to enforce certain laws
relating to customs, fiscal matters, immigration, and sanitation.111 Consistent with UNCLOS, the United States
claims a contiguous zone from 12 to 24 nautical miles
offshore.112 Beyond the contiguous zone, coastal nations
may claim jurisdiction over an EEZ under UNCLOS.113
The EEZ lies adjacent to the 12-mile territorial sea and
extends 200 miles seaward from the baseline.114 Although
the United States is not a signatory to UNCLOS, in 1983,
President Ronald Reagan accepted the majority of the
UNCLOS provisions, and proclaimed that the United
States had sovereign authority over the natural resources of
the EEZ.115 Under UNCLOS, nations have sovereign rights
over ocean resources in the EEZ, including those relating
to extracting, conserving, and managing resources, such as
energy production.116
Finally, the continental shelf is defined by UNCLOS
to include:

BOEM defines the continental shelf as “the gently
sloping undersea plain between a continent and the deep
ocean,” which is “an extension of the continent’s landmass
under the ocean.”118 The OCS constitutes “about ninetenths of the area of the entire Continental Shelf,” and
has been described as “that part of the Shelf lying seaward
of the historic boundaries of the coastal states.” Thus, the
OCS generally begins three nautical miles from the coastline and extends at least 200 hundred miles to the outer
limits of the EEZ, or possibly further, if the continental
shelf extends beyond that point.119

C.

History of Domestic Law Governing OCS
Development

the seafloor and subsoil (not the water column) that
extend beyond the territorial sea throughout the natural
prolongation of a coastal nation’s land territory to the
outer edge of the continental margin (with some limitations), or to 200 miles from the baseline if the continental
margin does not extend that far.117

Domestic law largely adopts these international standards
but further fragments jurisdiction over coastal waters and
submerged lands between coastal states and the federal
government based on distance from the coastline120 in a
regime described by some scholars as “geographic dualfederalism.”121 Before the discovery of oil under the sea at
the turn of the twentieth century, the question of ownership of the submerged lands had not been of much significance in the United States.122 Historically, both the
states and the federal government generally recognized
states as titleholders to the submerged lands within their
marginal seas.123 However, as technology evolved to permit greater exploration of deeper offshore areas, state and
federal legislators began to take a greater interest in submerged lands offshore.124
After oil was discovered offshore, a “great battle” raged
between the federal government and coastal states over
the rights to the submerged lands below states’ marginal
coasts.125 Coastal states quickly began to realize that while
the federal government and private oil companies reap
most of the direct economic benefits from offshore oil and
gas development, the coastal states and their citizens bear
the majority of the associated environmental and economic
risks.126 As a result, the struggle between states and the
federal government, which began as a “struggle for owner-

105. Id. (the “normal baseline” is defined by the United Nations Convention
on the Law of the Sea as “the low-water line along the coast as marked on
large-scale charts officially recognized by the coastal State”); United Nations
Convention on the Law of the Sea, art. 3, Dec. 10, 1982, 1833 U.N.T.S.
397, 400 [hereinafter UNCLOS].
106. U.S. Comm’n on Ocean Policy Report, supra note 104.
107. Wells, supra note 100.
108. U.S. Comm’n on Ocean Policy Report, supra note 104, at app. 6 at 6.
109. Wells, supra note 101.
110. See Wells, supra note 100; see also Proclamation No. 5928, 54 Fed. Reg.
777 (Jan. 9, 1989. Article 3 of UNCLOS provides that coastal states have
“the right to establish the breadth of its territorial sea up to a limit not
exceeding 12 nautical miles” measured from the baseline. UNCLOS, supra
note 100, at art. 3.
111. U.S. Comm’n on Ocean Policy Report, supra note 104, at app. 6 at 7.
112. Id.
113. Id.
114. Id.
115. Joan M. Bondareff, The Impact of Coastal and Marine Spatial Planning on
Deepwater Drilling, 26 Nat. Resources & Env’t 3 (2011).
116. U.S. Comm’n on Ocean Policy Report, supra note 104, at 7.
117. Id. at 9.

118.Outer Continental Shelf, supra note 103.
119. Id.
120. Adam Vann, Cong. Research Serv., RL33404, Oil and Gas Development: Legal Framework 1 (2018).
121. Wilder, supra note 102, at 46.
122. See United States v. California, 332 U.S. 19, 38 (1947) (“The question of
who owned the bed of the sea only became of great potential importance at
the beginning of this century when oil was discovered there.”).
123. C.M. Peterson, Lands Underlying Coastal Waters; Areas Leasable Under the
Outer Continental Shelf Lands Act, in Rocky Mountain Mineral Law
Found. 1 Law of Federal Oil & Gas Leases § 3.05 Margo MacDonnell
ed., Matthew Bender LexisNexis (2018).
124. Gordon L. James, The Outer Continental Shelf Lands Act Amendments of
1978: Balancing Energy Needs With Environmental Concerns?, 40 La. L. Rev.
177, 178 (1979).
125. Gail Osherenko, New Discourses on Ocean Governance: Understanding Property Rights and the Public Trust, 21 J. Envtl. L. & Litig. 317, 348; see also
Wells, supra note 101, at 870.
126. See Amy McIntire, Oil and Gas Development on the Outer Continental Shelf:
The Uphill Battle for State Input Into Federal Policy, 9 Tex. J. Oil Gas &
Energy L. 37, 38 (2013).
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ship of OCS resources,” ultimately morphed into a fight for
regulatory authority over OCS leasing and development.127
By the 1930s, several states, including California, had
passed legislation regulating oil and gas development
in offshore areas, and the federal government began to
change its views on title to submerged lands.128 On September 28, 1945, President Truman broadly declared that
all offshore areas on the Continental Shelf were subject to
federal control.129 Following President Truman’s “Proclamation on the Continental Shelf,”130 the Supreme Court
rendered decisions in 1947131 and 1950132 recognizing the
federal government’s paramount interest in controlling
continental shelf lands.133
In the landmark case of United States v. California, the
federal government filed suit against California to essentially quiet title to the underlying lands situated seaward
of the state’s three-mile territorial seas after the California
legislature began authorizing permits for prospecting oil
and gas development off its coast.134 The federal government asserted that the United States was
the owner in fee simple of, or possessed of paramount
rights in and powers over, the lands, minerals and other
things of value underlying the Pacific Ocean, lying seaward of the ordinary low water mark on the coast of
California and outside of the inland waters of the State,
extending seaward three nautical miles and bounded on
the north and south, respectively, by the northern and
southern boundaries of the State of California.135

While the Court did not adopt the federal government’s
“fee simple” theory, the Court held in favor of the federal
government on the basis of its paramount rights.136
After the United States v. California decision rejected
the “nearly universally assumed states’ rights within the
3-mile limit,” the issue of states’ offshore rights became
one of national interest.137 Ultimately, coastal states successfully sought congressional action to regain authority
over submerged lands.138 Through the Submerged Lands
Act of 1953, Congress expressed its disagreement with the
Court’s holding in United States v. California and essentially granted coastal states title to the submerged lands,
127. Id.
128. See James, supra note 124; United States v. California, 332 U.S. at 38.
129. See James, supra note 124.
130. See Proclamation No. 2667, 10 Fed. Reg. 12,303 (Sept. 28, 1945).
131. See United States v. California, 332 U.S. at 19.
132. See United States v. Texas, 339 U.S. 707 (1950); United States v. Louisiana,
339 U.S. 699 (1950).
133. See James, supra note 124.
134. See United States v. California, 332 U.S. at 22–38.
135. Id. at 22.
136. Osherenko, supra note 125, at 349. As the Supreme Court more recently
explained in Northern Mariana Islands v. United States, the federal government has an “overriding interest” in controlling the marginal sea for reasons
of national interest, such as national security and relations with other countries. Northern Mariana Islands v. United States, 399 F.3d 1057, 1061 (9th
Cir. 2005). The paramountcy doctrine also recognizes that Congress has
the sole authority to determine the scope of a coastal state’s jurisdiction in
U.S, marine waters. Envtl. Law Inst. & Ctr. for Ocean Sol. Coastal &
Marine Spatial Planning: Legal Considerations 53 (2010).
137. Wilder, supra note 102, at 49–50.
138. See Osherenko, supra note 125, at 353.
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including all natural resources such as oil and gas, within
three miles of the states’ official coastline.139 Simultaneously, Congress confirmed federal jurisdiction and control
over the submerged lands seaward from this three-mile
mark.140 Therefore, states could exercise authority within
three miles of their coastline, which the federal government would otherwise control.141
(3) Specifically, under the Submerged Lands Act, Congress granted coastal states “(1) title to and ownership of the lands beneath navigable waters within the
boundaries of the respective States, and the natural resources within such lands and waters, and (2)
the right and power to manage, administer, lease,
develop, and use the said lands and natural resources
all in accordance with applicable State law.”142

Therefore, states have primary jurisdiction within the
three-mile area, and may choose to develop energy sources
consistent with state law and regulations within this
area.143 Likewise, under the Submerged Lands Act, lands
within the three-mile belt are not available for federal oil
and gas leasing.144 However, with respect to commerce
and navigational jurisdiction over this three-mile area, the
Supreme Court has held the federal government retains
concurrent jurisdiction.145
Outside of this three-mile radius, the federal government exercises authority over the waters and marine
resources located beneath under the OCSLA.146 In the
OCSLA (passed less than ... August 7, 1953) Congress
declared exclusive federal jurisdiction over the Outer
Continental Shelf, an area amassing “almost one-tenth
the size of the continental United States.”147 Though the
OCSLA passed with little fanfare and was largely “unnoticed and unappreciated,” scholars of the day recognized
its major economic significance.148 At the time of the Act’s
passage, Warren Christopher, who went on to serve as
Secretary of State under President Bill Clinton, wrote of
139. See Barber v. Hawaii, 42 F.3d 1185, 1190 (9th Cir. 1994) (“In 1953, the
Submerged Lands Act was passed to show Congress’s disagreement with the
Supreme Court’s ruling [in United States v. California.”]).
140. See United States v. Louisiana, 446 U.S. 253, 256 (1980) (“By that statute
[the Submerged Lands Act], the United States released to the coastal States
its rights in the submerged lands within stated limits and confirmed its own
rights therein seaward of those limits.”).
141. United States v. Alaska, 521 U.S. 1, 6 (1997) (recognizing that the Submerged Lands Act “establishes States’ title to submerged lands beneath a
3-mile belt of the territorial sea, which would otherwise be held by the
United States.”).
142. 43 U.S.C. § 1311(a) (2018).
143. Vann, supra note 120, at 3.
144. See Peterson, supra note 123.
145. See Barber v. Hawaii, 42 F.3d 1185, 1190 (9th Cir. 1994) (recognizing that
the plain language of the Submerged Lands Act does not demonstrate congressional intent to retain exclusive rather than concurrent jurisdiction over
state waters with respect to navigation).
146. Osherenko, supra note 125, at 354; Outer Continental Shelf Lands Act,
Pub. L. No. 83-212, ch. 345, 67 Stat. 462 (1953) (codified at 43 U.S.C.
§§ 1331–1536 (b).
147. Drew F. Cohen, The Outer Continental Shelf Lands Act Revisited: The Status
of the Hornbeck Case and Recent Legislation, A.B.A. Envt’l & Energy L.
Rep. 11 (2010).
148. Warren Christopher, The Outer Continental Shelf Lands Act: The Key to a
New Frontier, 6 Stan. L. Rev. 23 (1953).
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the “enormous riches”149 promised within the OCS and
even argued that the resources within the OCS made its
federal acquisition “more important to the nation than
the Louisiana Purchase.”150
Congress, too, recognized the value of the resources
within the OCS, and determined that federal jurisdiction would best allow for development of OCS mineral
resources through a private leasing framework.151 Beyond
asserting exclusive federal jurisdiction over the OCS, the
OCSLA indicates congressional intent to explore and
develop mineral resources in the OCS. The OCSLA
amended the Submerged Lands Act “in order that the
area in the Outer Continental Shelf beyond boundaries
of the States may be leased and developed by the Federal Government,”152 and the Act explicitly declares it
the national policy of the United States to make the submerged lands in the OCS “available for expeditious and
orderly development, subject to environmental safeguards,
in a manner which is consistent with the maintenance of
competition and other national needs.”153 Courts recognize
that the primary purpose of the OCSLA is “to establish
procedures to expedite exploration and development of the
OCS,” and “[t]he remaining purposes primarily concern
measures to eliminate or minimize the risks attendant to
that exploration and development.”154
To accomplish these policy goals, the OCSLA vests in
the Secretary of the Interior the responsibility to administer development and exploration of minerals in the OCS
and, authorizes the Secretary of the Interior to grant leases
for oil and gas development in the submerged lands of the
OCS.155 Following what was then the largest oil spill in history off the coast of California,156 Congress amended the
OCSLA in 1978 to establish revised safety and environmental standards for offshore drilling operations, significantly increase state participation in the planning process
for OCS leasing, and revise the bidding and leasing process.157 The 1978 amendments reflect congressional intent
to strike a balance between competing national interests

149. Id. at 25.
150. Id. at 23.
151. Cohen, supra note 147 (citing S. Rep. No. 411, (1953).
152. Jennifer Larson, Challenges Under OCSLA and the Future of Offshore Drilling Under the Obama Administration, 13 SMU Sci. & Tech. L. Rev. 55, 58
(2009) (citing H.R. Rep. No. 83-413, at 2177 (1953)).
153. 43 U.S.C. § 1332(3) (2018).
154. California v. Watt, 668 F.2d 1290, 1316 (D.C. Cir. 1981).
155. 43 U.S.C. § 1337 (2018).
156. On January 29, 1969, a massive oil spill occurred off the coast of Santa
Barbara, California, resulting in three million gallons of oil spilled into the
Pacific Ocean across 800 square miles, killing thousands of birds, marine
mammals, and fish. Kate Wheeling & Max Ufberg, “The Ocean Is Boiling”:
The Complete Oral History of the 1969 Santa Barbara Oil Spill, Pac. Standard (Apr. 18, 2017), https://psmag.com/news/the-ocean-is-boiling-thecomplete-oral-history-of-the-1969-santa-barbara-oil-spill [https://perma.
cc/KX2Q-R7XP] (last updated Nov. 7, 2018). The catastrophe spurred
significant concern among citizens and Congress alike, spurring significant
environmental legislation, including NEPA and the CZMA. See Larson,
supra note 152, at 60; see also James, supra note 124, at 181 (“The Santa
Barbara spill was a major catalyst of the general environmental movement
which swept the country in the early 1970s. Americans realized that our
modern industrialized society has been causing a gradual deterioration in
the environment.”).
157. Vann, supra note 120, at 6.
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in protecting the coastal environment and providing for
efficient, development of the OCS.158

D.

OCS Leasing Under the OCSLA

As amended, the OCSLA lays out both a procedural roadmap and the legal requirements governing how DOI makes
areas of the OCS available for resource development.159
Procedurally, the OCSLA provides for a four-step process
to facilitate the “expeditious but orderly” development of
the OCS.160 BOEM currently exercises delegated authority
from the Secretary of Interior161 to administer this phased
process, which proceeds from “broad-based planning to
an increasingly narrow focus as actual development grows
more imminent.”162 The four statutory phases, discussed
in greater detail below, are “(1) the five-year planning program; (2) preleasing activity and the lease sale; (3) exploration; and (4) development and production.”163 Each phase
is intended to be “increasingly detailed and focused, honing in on the specific activities and areas at issue.”164 Each
phase is also intended to “strike an appropriate balance . . .
between local and national environmental, economic, and
social needs.”165

1.

The Five-Year Program

At the initial five-year planning stage, BOEM prepares
a schedule of proposed lease sales, including the timing,
scope, and geographical location of the proposed leasing
activities.166 This stage is important in both the practical
and legal sense, as BOEM not only makes these key scoping decisions, but also provides “basic economic analyses
and justifications for such decisions.”167 Development of
the five-year program generally occurs over a period of two
or three years, during which BOEM publishes successive
drafts for review and comment by the public.168 Several
principles govern BOEM’s development of an OCS leasing program, consistent with the OCSLA.169 First, the
Secretary of Interior (via BOEM) must conduct the program “in a manner which considers economic, social, and
environmental values of the . . . resources contained in the
[OCS], and the potential impact of oil and gas exploration on other resource values of the [OCS] and the marine,
158. James, supra note 124, at 187.
159. Ctr. for Sustainable Econ. v. Jewell, 779 F.3d 588, 594 (D.D.C. 2015).
160. Ctr. for Biological Diversity v. U.S. Dep’t of the Interior, 563 F.3d 466,
472–73 (D.C. Cir. before 2009) (citing California v. Watt (Watt I), 668 F.2d
1290, 1297 (D.C. Cir. 1981)).
161. 30 C.F.R. § 550.101 (2018).
162. Ctr. for Sustainable Econ., 779 F.3d at 593 (citing Watt I, 668 F.2d at 1297).
163. Vann, supra note 120, at 6. Separate regulatory review occurs at each of
these stages. The four-part process is intended to “forestall premature litigation regarding adverse environmental effects that all agree will flow, if at all,
from only the latter stages of OCS exploration and production.” Defs. of
Wildlife v. Bureau of Ocean Energy Mgmt., 871 F. Supp. 2d 1312, 1328
(S.D. Ala. 2012).
164. Zellmer, Mintz & Glicksman, supra note 51, at 63.
165. Ctr. for Sustainable Econ., 779 F.3d at 594.
166. Vann, supra note 120, at 7.
167. Ctr. for Sustainable Econ., 779 F.3d at 595.
168. Comay, supra note 42, at 1–2.
169. Ctr. for Biological Diversity v. U.S. Dep’t of the Interior, 563 F.3d 466, 473
D.C. Cir. (2009).
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coastal, and human environments.”170 Next, the Secretary
must consider eight factors,171 including industry interests,
energy needs, environmental information, and potentially
conflicting uses of the OCS leasing areas.172 The final leasing areas are then selected after narrowing down all potentially available leasing areas and in consideration of these
factors.173 The OCSLA does not clarify how the Secretary
must weigh these factors, but in order to effectively meet
the nation’s energy requirements, courts have recognized
the Secretary’s broad discretion in weighing the potential
for environmental harm against the potential for oil and gas
discovery.174 While the OCSLA does not mandate interagency coordination at this phase, the statute states that
the Secretary “shall . . . consider” the suggestions of “any
interested Federal agency,” and the governors of potentially affected states.175 Interagency coordination could
also occur at this stage to assess potential environmental
impacts of the proposed lease program in accordance with
NEPA, and as discussed further herein.176

2.

Leasing Process

Following approval of the five-year leasing program by the
Secretary, BOEM solicits competitive bids for specific offshore areas and issues leases during the second pre-leasing
and lease stage.177 This process starts when the Director
of BOEM publishes a formal call for information seeking
comments from “industry and the public” on “[p]otential multiple uses of the proposed leasing area, including
navigation, recreation, and fisheries” and “[o]ther socioeconomic, biological, and environmental information.”178
After considering available information, including information regarding conflicting uses and comments from
potentially affected state and local governments and
interested parties, the BOEM Director conducts NEPA
environmental analysis and creates a list of recommended
170. Id. (citing 43 U.S.C. § 1344(a)(1)).
171. These eight factors are: (1) “Geographical, Geological, and Ecological Characteristics”; (2) “Equitable Sharing of Developmental Benefits and Environmental Risks”; (3) “Location With Respect to Regional and National Energy
Markets and Needs”; (4) “Other Uses of the Sea and Seabed”; (5) “Laws,
Goals, and Policies of Affected States Identified by Governors”; (6) “Interest
of Potential Oil and Gas Producers”; (7) “Environmental Sensitivity and
Marine Productivity”; and (8) “Environmental and Predictive Information.”
2019–2024 National Outer Continental Shelf Oil and Gas Leasing Program,
Frequently Asked Questions, Bureau of Ocean Energy Mgmt., https://
www.boem.gov/National-Program-FAQ [https://perma.cc/4NHP-BV6A];
43 U.S.C. § 1344(a)(2)(A)–(H) (2018).
172. 43 U.S.C. § 1344(a)(2) (2018).
173. See Comay, supra note 42, at 1; 43 U.S.C. § 1344(a). Before approving any
final leasing program, the Secretary of the Interior must submit to Congress
and the President each program for a minimum 60-day period. Id.
174. See, e.g., California v. Watt, 668 F.2d 1290, 1317 (D.C. Cir.1981).
175. 43 U.S.C. § 1344(c)(1) (2018).
176. Under NEPA, federal agencies must “consult with and obtain the comments
of any Federal agency which has jurisdiction by law or special expertise with
respect to any environmental impact involved [in the major federal action
at issue].” 42 U.S.C. § 4332(2)(C). Interagency coordination could also
occur if required under the Endangered Species Act, 16 U.S.C. § 1531,
which mandates interagency consultation to ensure federal actions do not
jeopardize the existence of any listed threatened or endangered species.
177. Ctr. for Biological Diversity v. U.S. Dep’t of the Interior, 563 F.3d 466, 473
D.C. Cir. (2009).
178. 30 C.F.R. § 556.301 (2018).
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leasing areas, including any proposed lease stipulations to
mitigate adverse impacts.179
After the Secretary of the Interior’s approval, the list is
published in the Federal Register and submitted to governors of affected states, who may then submit comments and
recommendations to BOEM regarding the “the size, timing, and location of the proposed sale.”180 BOEM “shall”
accept a state’s recommendations and “may” accept a local
government’s recommendations “if it determines they
strike a reasonable balance between the national interest
and the well-being of the citizens of the affected State.”181
Consistent with federal regulations, and as discussed further herein, BOEM then issues a “consistency determination” under the CZMA to any affected coastal states with
approved coastal zone management programs.182 This
required determination assesses whether the proposed lease
sale is consistent, “to the maximum extent practicable,”183
with the state’s coastal zone management program.184

3.

Oil and Gas Exploration and Production

During the third phase in the OCS leasing process,
BOEM reviews more detailed exploration plans developed
by the lessees and makes a determination as to whether
to allow exploration to proceed. Here, the lessee’s exploration plan must comply with other relevant federal laws,
including the CZMA, NEPA, and the Endangered Species
Act.185 The OCSLA specifically requires lessees to include
a certification that the exploration plan “complies with
the enforceable policies of such state’s approved [CZMA]
management program and will be carried out in a manner
consistent with such program.”186 BOEM is again required
to consider potentially conflicting uses of the ocean as
179. Vann, supra note 120, at 11; 30 C.F.R. 556.302(a)–(b) (2018).
180. 30 C.F.R. § 556.305 (2018). Local governments may also provide comments to BOEM, though they are also required to send their comments to
the governor of their state. Id.
181. 43 U.S.C. § 1345(c) (2018) (emphasis added).
182. 30 C.F.R. § 556.305(b) (2018). All 35 coastal and Great Lakes states and
territories, with the exception of Alaska, are eligible to participate in the
National Coastal Zone Management Program. Nat’l Oceanic & Atmospheric Admin., Office for Coastal Mgmt., Coastal Zone Management Programs, https://coast.noaa.gov/czm/mystate/ (last visited June 3,
2020) (providing additional information and links to states’ approved programs). In general, a consistency determination is required when a federal
agency proposes to take an action with “reasonably foreseeable effects” on
the uses or resources of a state’s coastal zone. Nat’l Oceanic & Atmospheric Admin., CZMA Federal Consistency Overview 1, 4–5 (rev.
Jan. 4, 2016). The CZMA requires such federal actions to be consistent with
a state’s approved Coastal Management Program. Id. at 4. A state’s coastal
resources include “biological or physical resources that are found within a
state’s coastal zone on a regular or cyclical basis.” Id. at 8. Coastal resources
include “public access, recreation, fishing, historic or cultural preservation,
development, energy infrastructure and use, hazards management, marinas,
floodplain management, scenic and aesthetic enjoyment, and resource creation or restoration.” Id.
183. Federal regulations define the phrase “consistent to the maximum extent
practicable,” to mean “fully consistent with the enforceable policies of management programs unless full consistency is prohibited by existing law applicable to the Federal agency.” Defend H2O v. Town Bd. of E. Hampton,
147 F. Supp. 3d 80, 88 (E.D.N.Y. 2015) (citing 15 C.F.R. § 930.32).
184. 30 C.F.R. § 556.305 (2018).
185. Defs. of Wildlife v. Bureau of Ocean Energy Mgmt., 684 F.3d 1242, 1246
(11th Cir. 2012).
186. 16 U.S.C. § 1456I(3)(B) (2018).
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well as safety and environmental concerns.187 Specifically,
BOEM will only allow further exploration to occur if it
finds that the exploration plan “will not be unduly harmful
to aquatic life in the area, result in pollution, create hazardous or unsafe conditions, unreasonably interfere with other
uses of the area, or disturb any site, structure, or object of
historical or archeological significance.”188
Finally, during the fourth stage, BOEM and those
affected states and local governments review an even more
detailed plan from the lessee. A production plan cannot
move forward at this point unless the affected coastal
states or states concur (or is presumed to concur)189 with
the plan’s CZMA consistency certification; however, the
plan can still move forward over the state’s objection if the
Secretary of Commerce determines that the development
activities are consistent with the objectives of the CZMA
or are “necessary in the interest of national security.”190
Additionally, a production plan could also be terminated
at this point if BOEM determines the operations would
“threaten national security or defense,” or if implementation of the plan would “probably cause serious harm or
damage . . . to the national security or defense, or to the
marine, coastal, or human environments.”191

Despite the intent of the 1978 amendments to provide
for greater state participation in OCSLA leasing decisions,
and notwithstanding the amended Act’s explicit mandate
that BOEM “shall” accept certain coastal state recommendations, critics have argued that states’ voices are not sufficiently considered in OCS leasing decisions.196 Courts have
afforded DOI considerable deference in choosing to reject a
state’s recommendation, thereby rendering the “reasonable
recommendation” provision somewhat toothless.197 So long
as the Secretary of the Interior responds to comments from
coastal states, courts do not require any further evidence of
actual consideration or incorporation of the comments.198
Critics have consequently characterized the OCSLA’s “reasonable recommendation provision” as nothing more than
a “glorified opportunity [for states] to submit comments
to [the] Interior, [and] [o]nce [the] Interior has the comments, the Secretary retains full discretion to accept them
or reject them.”199 Thus, while the OCSLA arguably has
the capacity to provide for consideration of multiple ocean
uses through the statute’s state participation provisions,
current jurisprudence does not favor BOEM’s mandatory
consideration of coastal state input.

III.

Public Participation and Interagency
Coordination Under the OCSLA, NEPA
and the CZMA

A.

State Participation Under the OCSLA

NEPA requires federal agencies, before undertaking a
“major federal actio[n] significantly affecting the quality of
the human Environment,” to prepare and file an environmental impact statement (EIS).200 An EIS describes, among
other things, the environmental impact of the agency’s
proposed action, any unavoidable adverse environmental effects, and alternatives to the proposed action.201 The
purpose of this requirement is to ensure that agencies consider all significant aspects of the environmental impacts
of their proposed action.202 In other words, agencies must
take a “hard look” at the environmental consequences of
their actions,203and inform the public that the agency has
thoroughly analyzed environmental concerns throughout
its decision-making process.204 Federal regulations require
agencies to “make diligent efforts to involve the public in
preparing and implementing their NEPA procedures,”
through public meetings, hearings, and public availability
of NEPA-related documents.205

As amended, the OCSLA explicitly recognizes the rights
of state and local governments to participate in federal
policy and planning decisions relating to OCS mineral
development and production “to the extent consistent with
the national interest.”192 Importantly, the 1978 amendments also marked a shift from a singular focus on mineral resource development to a broader consideration of
other potential OCS uses, and the interactions between
such uses and OCS development.193 The findings and purposes of the 1978 amendments reflect an awareness of the
multi-use nature of the OCS and “emphasize the need for
states to be kept informed and have input into OCS decisions made by the federal government.”194 In amending the
OCSLA, Congress thus intended that a wider number of
factors be taken into consideration as OCS leasing decisions are made, and that a wider and more diverse “cast of
players” participate in OCS leasing decisions.195
187. 43 U.S.C. § 1340(g)(3); Defs. of Wildlife, supra note 185, at 1246.
188. 43 U.S.C. § 340(g)(3)
189. A state is presumed to concur with the consistency determination if the state
does not respond within the requisite timeline. Federal Consistency, Nat’l
Oceanic & Atmospheric Admin., Office for Coastal Mgmt., https://
coast.noaa.gov/czm/consistency/ (last visited June 3, 2020).
190. 16 U.S.C. § 1456(c) (2018).
191. 43 U.S.C. § 1351(h)(1)(C)–(D) (2018).
192. 43 U.S.C. § 1332(4)(C) (2018).
193. Juda, supra note 61, at 365.
194. Id. at 365–66.
195. Id. at 365.
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B.

BOEM’s Requirements Under NEPA

196. McIntire, supra note 126.
197. Id. at 61.
198. Id.
199. Id. (quoting John K. Van De Kamp & John A. Saurenman, Outer Continental Shelf Oil and Gas Leasing: What Role for the States?, 14 Harv. Envtl. L.
Rev. 73, 93 (1990)).
200. Id.
201. 42 U.S.C. § 4332(2)(C)(i)–(v) (2018).
202. Id.
203. See Kleppe v. Sierra Club, 427 U.S. 390, 410, n.21 (1976) (interpreting
NEPA to require agencies to take “hard look” at the environmental consequences of their proposed actions).
204. Balt. Gas & Elec. Co. v. Nat. Res. Def. Council, 462 U.S. 87, 97(1982)
(recognizing twofold purpose of NEPA in considering significant aspects
of environmental impacts of proposed actions and informing the public of
such consideration); see also Zellmer, Mintz & Glicksman, supra note 51,
at 62.
205. 40 C.F.R. § 1506.6 (2018).
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Importantly, NEPA also “facilitates interagency relationships” to the extent that interagency coordination is necessary to assess environmental impacts.206 NEPA mandates
interagency consultation at the beginning stages of the
NEPA analysis, requiring federal action agencies to “consult with and obtain the comments of any Federal agency
which has jurisdiction by law or special expertise with
respect to any environmental impact involved.”207 Federal
agencies must also notify agencies affected by the proposed
action and afford the affected agency an opportunity to
comment.208 DOI’s NEPA implementing regulations
broadly provide that responsible officials “must whenever
possible consult, coordinate, and cooperate with relevant
State, local, and tribal governments and other bureaus
and Federal agencies concerning the environmental effects
of any Federal action within the jurisdictions or related
to the interests of these entities.”209 Finally, any resulting
EIS must discuss “possible conflicts between the proposed
action and the objectives of Federal, regional, state, and
local … policies and controls for the area concerned.”210
Thus, as Lawrence Juda argues, NEPA and the EIS process
are significant in the context of multi-use management,
because they afford outside agencies the chance to “provide
input into what in the past were single use decisions taken
by particular agencies.”211
However, NEPA only mandates procedural requirements for considering environmental impacts, and courts
have consistently held that it does not require any particular outcome or decision.212 NEPA also allows for discretion on the agency’s part in determining the level of
analysis to be conducted (subject, to judicial review). For
instance, when an agency is unsure as to whether a proposed action meets the criteria for a major federal action
requiring an EIS, the agency may prepare a shorter environmental assessment (EA), which publicly explains why
the agency deems an EIS to be unnecessary.213 Agencies
may also issue a finding of no significant impact (FONSI),
which explains why the action will not significantly affect
the human environment and why an EIS will therefore not
be drafted.214 Finally, agencies may avoid drafting a full
EIS by relying on categorical exclusions for actions determined not to individually or cumulatively have a significant impact on the human environment.215 Agencies are
charged with establishing their own NEPA implementing
regulations, consistent with Council on Environmental
206. Robert B. Keiter, NEPA and the Emerging Concept of Ecosystem Management
on the Public Lands, 25 Land & Water L. Rev. 43, 47 (1990).
207. Id. at 47.
208. Id.; 40 C.F.R. § 1501.7 (2018).
209. 43 C.F.R. § 46.155 (2018) (emphasis added).
210. Keiter, supra note 206, at 47–48.
211. Juda, supra note 61, at 360.
212. See, e.g., Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350
(1989) (“[I]t is now well settled that NEPA itself does not mandate particular results, but simply prescribes the necessary process.”).
213. Defend H2O v. Town Bd. of E. Hampton, 147 F. Supp. 3d 80, 114–15
(E.D.N.Y. 2015).
214. Id. at 115.
215. Categorical Exclusions, NEPA.GOV, https://ceq.doe.gov/nepa-practice/categorical-exclusions.html [https://perma.cc/XFP9-K24P] (last visited June 3,
2020).
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Quality (CEQ) requirements.216 Agencies generally designate actions requiring an EIS, actions requiring an EA,
and actions subject to categorical exclusions.217
Whether an agency determines that an action necessitates an EIS, EA, or is subject to a categorical exclusion
significantly affects the level of environmental review
undertaken, as well as the degree to which the public and
other agencies are required to be involved. For actions
requiring an EIS, agencies must undergo a scoping process,
which involves public meetings with federal, state, local,
and tribal stakeholders to identify concerns, potential environmental impacts, and potential alternatives to the proposed action.218 Agencies are encouraged to engage in this
process when drafting an EA, but, as DOI’s implementing
regulations provide, they are not required to do so.219
Further, when agencies rely on categorical exclusions,
they may essentially “bypass the environmental review
entirely,”220 along with any significant public participation, because agencies often fail to provide any public
notice before relying on a categorical exclusion.221 CEQ
regulations require that action agencies invite comments
from the public and necessary state and federal agencies
before preparing a final EIS,222 but agencies are not similarly required to provide for public notice and participation
before preparing an EA. DOI’s implementing regulations
provide for public participation “to the extent practicable”
when an EA is prepared, but the methods for doing so are
left to the discretion of the responsible official.223
In the context of OCSLA leasing, NEPA’s requirements apply to each stage of the OCSLA leasing process.224
BOEM prepares “NEPA documents”225 at each stage of
the leasing process, generally beginning with an overarching programmatic EIS for the five-year program.226 This
programmatic EIS assesses the region-wide environmental
impacts of the proposed leasing program, including some
limited discussion of space-use conflicts in the context of
potential environmental impacts.227 For example, the final
216. Council on Envtl. Quality, Exec. Office of the President, Report
Regarding the Minerals Mgmt. Serv.’s Nat’l Envtl. Pol’y Act Policies, Practices & Procedures as They Relate to Outer Continental
Shelf Oil and Gas Exploration and Dev. 9 (2010), https://www.doi.gov/
sites/doi.gov/files/migrated/news/pressreleases/upload/CEQ-Report-Reviewing-MMS-OCS-NEPA-Implementation.pdf [https://perma.cc/PT5RYT3Y] (last visited June 3, 2020).
217. Id.
218. See 43 C.F.R. § 46.235 (2018).
219. Id.
220. Ctr. for Biological Diversity v. Zinke, 260 F. Supp. 3d 11, 17 (D.D.C.
2017).
221. Zellmer, Mintz & Glicksman, supra note 51, at 66.
222. 40 C.F.R. § 1503.1 (2018).
223. 43 C.F.R. § 46.305 (2018).
224. Vill. of False Pass v. Clark, 733 F.2d 605, 609 (9th Cir. 1984); see also Zinke,
260 F. Supp. 3d at 18.
225. According to BOEM, this may include preparation of an EIS, EA, or categorical exclusion review “to verify that neither an EA nor an EIS is needed.”
Bryan Cameron, Jr. & Tershera Matthews, OCS Report BOEM 2016014: OCS Regulatory Framework 5 (2016), https://www.boem.gov/
OCS-Regulatory-Framework [https://perma.cc/4RMZ-APNB] (last visited
June 3, 2020).
226. Id.
227. See, e.g., U.S. Dep’t of Interior, Bureau of Ocean Energy Mgmt., OCS
EIS/EA BOEM 2012-030, Final Programmatic Environmental Impact
Statement, Outer Continental Shelf Oil and Gas Leasing Program:
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programmatic EIS for the 2017–2022 program briefly
discusses specific military uses in various leasing regions,
including weapons testing, submarine and anti-submarine
activity, and military waste dumping activities. The programmatic EIS also identifies and briefly discusses various other economic and recreational uses of the areas in
and around the OCS leasing areas, including tourism and
fishing.228 However, at this point, the precise locations and
details of the potential offshore drilling activities are not
finalized, so any space-use conflict discussion is relatively
short. Indeed, courts recognize that even further along in
the process, at the lease stage, BOEM is not required to
conduct an environmental analysis “on a site-specific level
of detail.”229 According to BOEM, “more detailed and
geographically-focused analyses” is conducted “as the program progresses from the planning to the leasing to the
exploration and development stages.”230 BOEM indicates
that for post-lease NEPA analysis, the agency employs a
method of “tiering”231 which involves a “more limited
and site-specific environmental evaluation that is placed
. . . beneath a broader environmental evaluation to avoid
unnecessary repetitions.”232 In some cases, BOEM produces less-detailed EAs later in the leasing process, relying
on the broad analysis previously conducted in the programmatic EIS.233
Though this practice is not inconsistent with existing CEQ regulations, some critics argue that such use of
tiering “disguises the agency’s failure to ever consider the
site-specific, project-level effects.”234 This informational
problem was highlighted in the context of federal onshore
oil and gas leasing, which similarly proceeds through a
phased planning process.235 In 1987, the National Academy
of Sciences/National Research Council (commissioned by
Congress) assessed that “the type and level of impacts from
production are not known when planning occurs,” which
raises questions regarding whether the impacts of oil and
2017–2022 (2016), https://www.boem.gov/fpeis-volume1 [https://perma.
cc/5KB8-LDWH].
228. Id.
229. Native Vill. of Point Hope v. Jewell, 740 F.3d 489, 490 (9th Cir. 2014).
230. Bureau of Ocean Energy Mgmt., Outer Continental Shelf Oil
and Gas Leasing Program: 2012-2017: Final Programmatic Environmental Impact Statement 1–11 (2012), https://www.boem.gov/
uploadedFiles/BOEM/Oil_and_Gas_Energy_Program/Leasing/Five_Year_
Program/2012-2017_Five_Year_Program/2012-2017_Final_PEIS.pdf
[https://perma.cc/BC8N-P3ZF] (last visited June 3, 2020).
231. Regions, Environmental Operations Section (EOS), Bureau of Ocean Energy Mgmt., https://www.boem.gov/Environmental-Operations-Section
[https://perma.cc/ATS6-L8W9] (last visited June 3, 2020). CEQ regulations define tiering as referring to the “coverage of general matters in
broader environmental impact statements (such as national program or
policy statements) with subsequent narrower statements or environmental
analyses (such as regional or basin-wide program statements or ultimately
site-specific statements) incorporating by reference the general discussions
and concentrating solely on the issues specific to the statement subsequently
prepared.” 40 C.F.R. § 1508.28 (2018).
232. Gulf of Mexico OCS Region, Environmental Operations Section, supra note
231
233. See Cameron, Jr. & Matthews, supra note 225, at 5; Zellmer, Mintz &
Glicksman, supra note 51, at 67.
234. Zellmer, Mintz & Glicksman, supra note 51, at 67.
235. George C. Coggins, Charles F. Wilkinson, John D. Leshy & Robert
L. Fischman, Federal Public Lands and Resources Law 580 (7th ed.
2014).
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gas exploration and development can be sufficiently identified and analyzed during the planning phases.236
In addition to tiering its NEPA analysis, BOEM also
relies on categorical exclusions from NEPA’s EIS requirements for some OCS leasing activities in the Gulf of
Mexico,237 notwithstanding a series of efforts to curtail
this practice following the Deepwater Horizon disaster.238
After the Deepwater Horizon oil spill, an independent
commission, the National Commission on the BP Deepwater Horizon Oil Spill and Offshore Drilling (National
Commission), analyzed the causes of the disaster and recommended regulatory changes regarding offshore drilling
practices.239 The CEQ also conducted a review of DOI’s
procedures for fulfilling NEPA’s requirements in the context of oil and gas leasing.240 Both the National Commission and the CEQ suggested “major revisions” to DOI’s
procedures, including changes to DOI’s use of categorical
exclusions.241 In 2010 DOI published a notice of intent
to conduct a broad review of its categorical exclusions for
OCS leasing decisions.242 Scholars have also made multiple
arguments against BOEM’s use of categorical exclusions
beyond certain routine administrative actions.243 First,
scholars argue that the use of categorical exclusions can
facilitate approval of agency actions posing serious risks
without sufficient analysis of potential environmental
consequences.244 Second, scholars criticize the categorical
exclusion process because it may allow potentially risky
actions to proceed without an opportunity for significant
public input.245 Nonetheless, as the District of Columbia
Circuit recently noted, DOI has continued to approve offshore drilling permits in the Gulf of Mexico through the
use of categorical exceptions, and its promised review of
categorical exclusions has yet to be concluded.246
Also problematically, BOEM has never published formal
guidance on its implementation of NEPA in the context of
OCS leasing. BOEM relies on DOI’s overarching NEPA
guidelines, which include categorical exclusions for ministerial and administrative actions such as “internal organizational changes” and “routine financial transactions.”247
BOEM relies on DOI’s Departmental Manual, which pro236. Id. at 581 (citing Nat’l Research Council, Land Use Planning and Oil
and Gas Leasing on Onshore Federal Lands 10–13 (1989)).
237. Cameron, Jr. & Matthews, supra note 225, at 5, see also Zellmer, Mintz
& Glicksman, supra note 51, at 66–67 (arguing that improper use of tiering, among other problems, led to the Mineral Management Service’s failure to properly analyze all environmental risks prior to the Deepwater
Horizon oil spill).
238. See, e.g., Zellmer, Mintz & Glicksman, supra note 51. In the aftermath of
the Deepwater Horizon oil spill, CEQ recommended that the DOI revise its
categorical exclusions relating to OCS drilling activities. While DOI published notice of its intent to conduct such a review in 2010, this review was
still ongoing in 2017. Ctr. for Biological Diversity v. Zinke, 260 F. Supp. 3d
11, 18–19 (D.D.C. 2017).
239. Zinke, 260 F. Supp. 3d at 15; Nat’l Comm’n on BP Deepwater Horizon,
supra note 11. The Commission’s report is available at https://www.nrt.org/
sites/2/files/GPO-OILCOMMISSION.pdf.
240. Zinke, 260 F. Supp. 3d at 15.
241. Id.
242. Id. at 15–16.
243. Zellmer, Mintz & Glicksman, supra note 51, at 68.
244. Id.
245. Id.
246. Zinke, 260 F. Supp. 3d, at 19 (D.D.C. 2017).
247. 43 C.F.R. § 46.210 (2018).
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vides OCS leasing-specific NEPA guidance and applicable
categorical exclusions for BOEM’s predecessor agency, the
Mineral Management Service (MMS).248 BOEM does
not have its own specific regulations governing its implementation of NEPA’s requirements, an issue which led
the National Commission and the CEQ to recommend
reforming the manner in which DOI fulfills its NEPA obligations in the context of OCS leasing.249
Given BOEM’s lack of specific NEPA guidance for
OCS leasing, its use of tiering for post-lease proposals, and
its continued use of categorical exclusions for some offshore
drilling activities in the Gulf of Mexico region, it is clear
that the quality and extent of environmental analysis and
public participation varies largely and significantly under
the NEPA framework. The degree of public participation
also varies greatly according to some of the agency’s discretionary choices on whether to prepare an EIS versus an EA.
Even when an agency prepares an EIS, and is thussubject to the most rigorous public notice and participation requirements, the level of participation desired by
citizens is not always realized.250 Twenty-five years after
NEPA was enacted, the CEQ conducted a study to assess
its effectiveness. The study ultimately concluded that
“[s]ome citizens’ groups and concerned individuals view the
NEPA process as largely a one-way communications track
that does not use their input effectively.”251 The study also
determined that “creating a true partnership with the community involves more than holding a hearing and making
documents available,” because “[p]ublic involvement takes
effort—and time.”252 The formality of the NEPA public
hearing process can detract from a foundation of mutual
trust; citizens often feel that they have been invited to participate too late in the process, and their voices are not truly
heard or reflected in the final agency decision.253
Further, NEPA’s requirements for consideration of feedback and input from interested parties are also ultimately
intended to “help realize the substantive goal of environmental protection,”254 not resolve and manage use conflicts.
To the extent that BOEM conducts space-use analysis in its
programmatic EIS, this analysis is certainly limited by the
lack of specific geographical information available prior to a
lease sale being made. By the time more detailed geographical information actually becomes available following development of the five-year plan and after leases are granted,
BOEM does not necessarily conduct the same full-scale,
comprehensive EIS review. Instead, BOEM relies on tiering of previous analysis and less-detailed EAs.255
248. Andrew Hartsig, Michael Levine, Jayni Foley Hein & Jason Schwartz, Next
Steps to Reform the Regulations Governing Offshore Oil and Gas Leasing and
Planning, 33 Alaska L. Rev. 1, 8 (2016).
249. Id. at 8–9.
250. Council on Envtl. Quality, Exec. Office of the President, The Nat’l
Envtl. Pol’y Act: A Study of Its Effectiveness After 25 Years 18
(1997), https://ceq.doe.gov/docs/ceq-publications/nepa25fn.pdf [https://
perma.cc/S3BE-LFV6] (last visited June 3, 2020).
251. Id.
252. Id.
253. Id.
254. See North Slope Borough v. Andrus, 642 F.2d 589, 598 (D.C. Cir. 1980).
255. Gulf of Mexico OCS Region, Environmental Operations Section, supra note
231.
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Given the above concerns—the potential inconsistency
of the scope of NEPA review, the availability of categorical exclusions at different phases of the leasing process to
avoid environmental review entirely, and the drawbacks
of the formal NEPA hearing process—NEPA is arguably
not the most effective vehicle for ensuring effective interagency coordination, stakeholder participation, and overall
multi-use management throughout BOEM’s OCS leasing
decision-making process.

C.

BOEM’s Requirements Under the CZMA

Beyond NEPA, the CZMA 256 provides another potential
avenue for BOEM’s consideration of multiple ocean uses
and stakeholder concerns. Under the CZMA, BOEM
must undertake additional environmental analysis and
consultation with affected coastal states prior to approving
OCS leasing plans. Enacted in 1972, the CZMA recognizes “a national interest in the uses and resources of the
coastal zone and in the importance of balancing the competing uses of coastal resources.”257 In keeping with the
CZMA’s broad goals of promoting state and federal cooperation and participation in the development of coastal
zone management programs,258 all federal actions, including OCS leasing activities, which have reasonably foreseeable effects on the uses or resources of a state’s coastal zone
(whether inside or outside of the coastal zone) must be
consistent with the federally-approved, enforceable policies
of the state’s coastal management program.259 The CZMA
and the National Oceanic and Atmospheric Association’s
(NOAA) implementing regulations provide federal consistency requirements for specific types of federal actions,
including federal agency activities and development projects (e.g., OCS oil and gas lease sales), federal permitting
activities (for non-federal applicants), and OCS development, exploration, and production plans.260
CZMA consistency review is “intertwined” with the
oil and gas leasing program under the OCSLA.261 The
mechanics of consistency review, including rights of
appeal, vary according to the specific action at issue. Of
note, the five-year National OCS Program is not subject
to consistency review, as potential lease sales are considered too speculative at that point to necessitate CZMA
application.262 For OCS oil and gas lease sales, BOEM
prepares a consistency determination for review by the
affected coastal state or states.263 If a coastal state objects
256. 16 U.S.C. §§ 1451–1466 (2018).
257. Procedural Changes to the Coastal Zone Management Act Federal Consistency Process, 84 Fed. Reg. 8,628 (proposed Mar. 11, 2019) (to be
codified at 15 C.F.R. pt. 930) [hereinafter NOAA, Advanced Notice
of Proposed Rulemaking], https://www.federalregister.gov/documents/
2019/03/11/2019-04199/procedural-changes-to-the-coastal-zone-management-act-federal-consistency-process. See generally 16 U.S.C. § 1451
(2018).
258. Sec’y of Interior v. California., 464 U.S. 312, 316 (1984); see also 16 U.S.C.
§ 1452 (2018).
259. 16 U.S.C. § 1456(c)(1) (2018).
260. 15 C.F.R. § 930 (2018).
261. NOAA, Advanced Notice of Proposed Rulemaking, supra note 257.
262. Id.
263. 16 U.S.C. § 1456 (2018); 15 C.F.R. § 930.36 (2018).
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to BOEM’s consistency determination, BOEM may still
approve the lease sale if it determines the sale is “consistent to the maximum extent practical” with the affected
coastal state’s enforceable coastal management policies.264
After a lease sale is approved, additional CZMA consistency review is required before the Secretary of Interior can
approve a permit for an OCS Exploration Plan or Development and Production Plan.265 Under the CZMA regulations for OCS exploration, development, and production
plans, the affected coastal states must concur or be conclusively presumed to concur with the permittee’s required
CZMA consistency certification.266 If an affected coastal
state objects to the consistency certification, CZMA still
allows the Secretary of the Interior to permit these activities over objection if, on appeal by the applicant, the Secretary of Commerce finds that the activity is consistent with
the CZMA’s objectives, or is otherwise necessary in the
interest of national security.267
Thus, the CZMA gives states some, but not final, say
in OCS oil and gas leasing decisions. Moreover, similar to
NEPA, the CZMA can also be read to reflect a greater consciousness of the effects of one ocean use on other ocean
uses, and on the natural environment as well.268 Potential
conflicts between oil and gas activities and existing and
emerging ocean uses, such as commercial fishing, military
training exercises, and renewable energy development, may
be appropriately addressed during CZMA consistency
review. For example, Virginia’s enforceable management
policies for subaqueous lands require “considerations of
potential effects on marine and fisheries resources, wetlands, adjacent or nearby properties, anticipated public
and private benefits, and water quality standards.”269 As
Lawrence Juda argues, the CZMA and its consistency
provisions provide a significant mechanism for considering OCS decisions “in a wider context” and “advanc[ing]
a multi-use perspective on ocean management efforts even
in areas beyond the state’s coastal zone.”270
Unfortunately, the extent to which BOEM will actually incorporate a state’s identification of potential use
conflicts into the agency’s decision-making matrix is
unclear. The CZMA’s application to the OCSLA leasing
process, and the history of federal and state cooperation
in offshore energy development, raise questions about the
CZMA’s ability to ensure meaningful collaboration and
participation between BOEM and coastal states. The consistency review process, by its own terms, entails a formal,
arguably reactionary process. Federal agencies submit a
written consistency determination to the states for review,
and states then submit a formal written response objecting
264. 15 C.F.R. §§ 930.36, 43(d) (2018).
265. Juda, supra note 61, at 361.
266. NOAA, Advanced Notice of Proposed Rulemaking, supra note 257, at
8,630.
267. See 16 U.S.C. § 1456(c)(3)(A), (B)(iii) (2018).
268. Juda, supra note 61, at 361.
269. Federal Consistency Information Package, Summary of the Enforceable Policies Comprising Virginia’s Coastal Zone Management Program, Va. Dep’t of
Envtl. Quality, https://www.deq.virginia.gov/Programs/EnvironmentalImpactReview/FederalConsistencyReviews.aspx#enforce [https://perma.cc/
TN9S-ERPN] (last visited June 3, 2020).
270. Juda, supra note 61, at 363.
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to or concurring with the determination.271 If the states
object to the consistency determination, the CZMA’s
implementing regulations provide for both formal and
informal dispute resolution.272
Though a plain reading of the CZMA and the OCSLA
explicitly promotes the need for a cooperative federal-state
relationship throughout the OCS leasing process, some
scholars argue that the CZMA, despite its amendments,
has failed to realize these goals.273 Historically, DOI has
been reticent to comply with the CZMA’s consistency
provisions in the context of OCS leasing.274 Following the
“tortured history” of DOI’s attempts to mitigate state influence in OCS leasing determinations, Congress amended
the CZMA in 1990 to clarify that OCS lease sales were
covered by the CZMA.275 Only then, years after the enactment of the CZMA, did states have an opportunity to provide input in OCS leasing activities under the CZMA.276
Yet even after the 1990 amendments, DOI has continued
to resist state review of OCS leasing plans, and critics argue
that the CZMA has failed to afford states a meaningful
opportunity to shape the federal OCS leasing program.277
Most recently, on March 1, 2019, NOAA sought public comment on potential revisions to federal consistency
regulations “to make the federal consistency process more
efficient across all stages of OCS oil and gas projects from
leasing to development” and to “provide industry with
greater predictability” when investing in oil and gas projects.278 NOAA also appears to be considering limits to the
scope of the appellate process for state consistency objections during the OCS leasing process.279 The full extent
of NOAA’s plans for revising the CZMA leasing regulations for oil and gas projects remains unclear, but critics
point out that such language concerning “greater efficiency
and predictability” generally point towards deregulation.280
Some fear that revised CZMA regulations may afford
coastal states even less of an opportunity to voice their
concerns and objections to the proposed offshore drilling
program.281 The comment period for the advanced notice
of proposed rulemaking ended on April 25, 2019.282

271. 15 C.F.R. § 930.78 (2018).
272. 15 C.F.R. § 930, subpt. G (2018).
273. See McIntire, supra note 126, at 39–40; Sam Kalen et al., Lingering Relevance
of the Coastal Zone Management Act to Energy Development in Our Coastal
Waters?, 24 Tul. Envtl. L.J. 73, 76–77 (2010).
274. McIntire, supra note 126, at 58–59.
275. Kalen et al., supra note 273, at 84–86.
276. Id. at 86.
277. Id. at 107–08.
278. NOAA, Advanced Notice of Proposed Rulemaking, supra note 257.
279. Id.
280. Anna M. Phillips & Rosanna Xia, Trump Might Limit States’ Say in Offshore Drilling Plan. Here’s How, L.A. Times (Mar. 21, 2019), https://www.
latimes.com/politics/la-na-pol-trump-offshore-drilling-states-coastal-act20190321-story.html?outputType=amp.
281. Id.
282. NOAA, Advanced Notice of Proposed Rulemaking, supra note 257.
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IV. Coastal and Marine Spatial Planning
and the Way Ahead for the OCSLA
Leasing Program
A.

The Need for Reforming the OCSLA

Together, the language of CZMA, NEPA, and the OCSLA
provide at least some avenues for interagency coordination
and BOEM’s consideration of coastal state and stakeholder
input throughout the OCS leasing process, thereby offering the potential for BOEM to engage in an interjurisdictional, comprehensive planning approach to OCS leasing
decisions. Unfortunately, current practice and judicial
interpretations leave much room for improvement. The
degree of interagency coordination and actual adoption of
coastal state and stakeholder comments into BOEM’s final
decisions is largely discretionary, and may vary according
to the level of analysis undertaken pursuant to NEPA. The
National Commission, which was charged with recommending reforms for safer offshore energy development,
recognized these gaps in the laws regulating OCS leasing.283 The Commission’s report specifically addressed the
need for more robust interagency coordination during the
OCSLA leasing process, stating:
Under OCSLA, it is up to the Secretary of the Interior
to choose the proper balance between environmental
protection and resource development. In making leasing
decisions, the Secretary is required to solicit and consider
suggestions from any interested agency, but he or she is
not required to respond to the comments or accord them
any particular weight. Similar issues arise at the individual
lease sale stage and at the development and production plan
stage. . . . A more robust and formal interagency consultation process is needed—with the goal of identifying precise areas that should be excluded from lease sales because
of their high ecological importance or sensitivity.284

Yet despite repeated criticism of the manner in which
DOI (through BOEM) manages the OCSLA leasing process, BOEM has not as of yet updated its regulations to
address the way it prepares five-year leasing programs,
conducts lease sales, or evaluates and approves exploration plans.285 As Andrew Hartsig, director of the Arctic
Program at the Ocean Conservancy, argues, “[t]he regulations that govern these phases of the OCSLA process
remain essentially unchanged from their initial promulgation more than three decades ago. They have not kept pace
with changes in the industry. They fail to provide effective
guidance, reflect new agency culture, incorporate updated
analytical methodologies, or conform to modern policy
priorities.”286 Though BOEM purports to have modernized its decision-making process through the use of shared
283. Nat’l Comm’n on BP Deepwater Horizon, supra note 11, at 262.
284. Id.
285. Hartsig et al., supra note 248, at 7.
286. Id.
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data portals,287 President Trump’s ocean policy makes clear
that the Regional Ocean Plans are not controlling, and the
degree to which BOEM will internalize and incorporate
stakeholder concerns within the new ocean policy framework remains uncertain.
Adding to this problem is the current ocean policy’s
marked shift away from mandated use of comprehensive,
collaborative federal-state marine spatial planning methods which arguably is a step backwards in terms of modernizing ocean governance. In the United States, ocean
management has traditionally been focused on single sector approaches, which can fail to adequately address multiple and potentially conflicting uses of the ocean space.288
Ocean governance is allocated among at least twenty different federal agencies, and each coastal state also manages
its coastal zone in accordance with related state laws and
regulations.289 Scholars argue that single-sector management fails to effectively consider multiple competing ocean
uses because it “does not account for the outcomes of such
interactions, cumulative eﬀects over spatial and temporal
scales, and how ecosystem services (provided to people)
may be affected, nor does it allow for explicit consideration
of tradeoﬀs among ocean users.”290

B.

Coastal and Marine Spatial Planning as a
Means to Resolve Multi-Use Conflicts

Coastal and marine spatial planning (CMSP), also simply
called marine spatial planning (MSP),291 as recognized in
the former NOP under President Obama, has emerged over
the last decade as an effective means to resolve these use
conflicts. Several European countries have implemented
MSP to resolve ocean use conflicts. 292 Belgium adopted
CMSP methods as early as 2003,293 and the Netherlands
adopted an integrated management plan in 2005 to manage conflicts between military exercises, shipping routes,
and areas of ecological concern in the North Sea.294 CMSP
efforts in Europe have generally employed a “top-down”
approach at the national level, producing “sectoral or multi
use zones allocated to existing and future ocean users.”295
More recently, in Asia, China has also utilized a top-down
CMSP approach similar to ocean zoning.296 More than 60
countries around the world now utilize CMSP to manage
competing uses of ocean space and the marine environ287. See Multiple Uses of the OCS, Bureau of Ocean Energy Mgmt., https://
www.boem.gov/Multiple-Uses-of-the-OCS (last visited Apr. 16, 2019)
(“BOEM depends on data to make its decisions on how to reduce and avoid
multiple-use conflicts—whether within the agency or with other ocean users, such as national security, ocean energy facilities, commercial and recreational fishing, ocean aquaculture, maritime commerce and navigation,
tribal interests, critical undersea infrastructure and other ocean uses.”).
288. Alison W. Bates, Revisiting Approaches to Marine Spatial Planning, 46 Agric.
& Res. Econ. Rev. 206, 207 (2017).
289. Id.
290. Id.
291. For purposes of this analysis, the terms CMSP and MSP are used interchangeably.
292. Bondareff, supra note 115, at 3–4; Boehnert, supra note 76, at 62–63, 65.
293. Bondareff, supra note 115, at 3; Boehnert, supra note 76, at 62–63, 65.
294. Bondareff, supra note 115, at 3–4; Boehnert, supra note 76, at 65.
295. Bates, supra note 288, at 208.
296. Id. at 209.
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ment.297 And the pervasiveness of CMSP is increasing,
with one-third of the world’s exclusive economic zone
expected to be subject to government-approved CMSP
plans by 2030.298
In the United States, support for the concept of MSP
began to emerge in the reports of the Pew Ocean Commission (2003) and the U.S. Commission on Ocean Policy
(2004), which made references to “the need to plan for
current and new uses of the oceans.”299 In 2009, President
Obama convened an Interagency Ocean Policy Task Force
(Task Force) to recommend a framework for “improved
stewardship, and effective coastal and marine spatial
planning.”300 In 2010, President Obama signed Executive
Order 13,547, adopting the recommendations of the Task
Force and championing the concept of CMSP. President
Obama’s executive order defined CMSP as:
[A] comprehensive, adaptive, integrated, ecosystembased, and transparent spatial planning process, based
on sound science, for analyzing current and anticipated
uses of ocean, coastal, and Great Lakes areas. Coastal
and marine spatial planning identifies areas most suitable
for various types or classes of activities in order to reduce
conflicts among uses, reduce environmental impacts,
facilitate compatible uses, and preserve critical ecosystem
services to meet economic, environmental, security, and
social objectives. practical terms, coastal and marine spatial planning provides a public policy process for society
to better determine how the ocean, our coasts, and Great
Lakes are sustainably used and protected--now and for
future generations.301

CMSP has also been defined by scholars as a “public process of analyzing and allocating the spatial and temporal
distribution of human activities in marine areas to achieve
ecological, economic, and social objectives that are usually specified through a political process.”302 CMSP may
further be characterized as a process to “understand and
harmonize current and projected uses of the ocean waters
and seabed with desired ecological, economic, and social
goals.”303 MSP is generally viewed as a subset of ecosystem management, which ties resource management to geographic areas defined by ecological boundaries as opposed
to traditional and sector-based or jurisdictional boundaries.304 Key characteristics of CMSP include an integrated
approach “across and among sectors and governmental
agencies, and among different levels of government;” and a
strategic, future-oriented, and participatory framework for
297. Offshore Energy & Marine Spatial Planning, supra note 65, at 6.
298. Id. at 56.
299. Bondareff, supra note 115, at 4.
300. Interagency Ocean Policy Task Force, Council on Envtl. Quality, President Barack Obama White House (June 12, 2009, 10:20 AM), https://
obamawhitehouse.archives.gov/Administration/eop/ceq/whats_new/Interagency-Ocean-Policy-Task-Force [https://perma.cc/F4JW-GWDR].
301. Exec. Order No. 13,547, supra note 70 (emphasis added).
302. Boehnert, supra note 76, at 64 (internal citations omitted).
303. Id.
304. See Offshore Energy & Marine Spatial Planning, supra note 65, at 6–7;
Keiter, supra note 206, at 45.
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active stakeholder engagement throughout the process.305
Critically, CMSP requires coordination with federal agencies and state, local, and tribal governments and public participation throughout the decision-making process because
ecological processes are not confined to specific geographical boundaries.306 This type of multi-disciplinary, comprehensive management approach is especially well-suited to
anticipating and addressing the potentially widespread use
conflicts resulting from offshore drilling activities.

C.

CMSP in the Context of Oil and Gas
Development

Many CMSP efforts across the world have in fact been
driven by expanded offshore energy development (though
predominantly renewable energy development), because
ocean energy projects by their very nature “take up large
areas of ocean space” and are “likely to compete with other
purposes for the same space.”307 Expanded offshore energy
development “competes for space in an already busy seascape, and it will have many potential impacts on established patterns of sea use, rights of access, and social and
cultural value systems.”308 Oil and gas development in
new areas of the OCS will unquestionably create conflicts
between current and emerging uses of ocean space.309 In
addition to the concerns raised by the DoD regarding
impacts to the military’s ability to exercise necessary freedom of navigation and effectively conduct training and
testing operations offshore, other issues of concern resulting from offshore energy development include negative
impacts on offshore aquaculture, marine transport, commercial fishing, and recreational activities.310
The National Commission specifically recognized the
value of CMSP in the context of OCSLA leasing decisions, stating:
Coastal and marine spatial planning applies a multisector approach in an effort to simultaneously reduce user
conflicts and environmental impacts associated with
ocean and coastal activities. Integrating five-year leasing
plans and associated leasing decisions with the coastal and
marine spatial planning process will be an important step
toward assuring the sustainable use of ocean and coastal
ecosystems. It could also reduce uncertainty for industry
and provide greater predictability for potential users of
different areas.311

Though President Trump’s executive order contains
some verbiage which is arguably comparable to the rhetoric espoused by advocates of CMSP,312 the executive order
305. See Offshore Energy & Marine Spatial Planning, supra note 65, at 7.
306. See Keiter, supra note 206, at 45.
307. See Offshore Energy & Marine Spatial Planning, supra note 65, at 14.
308. Id. at 1.
309. Id. at 2.
310. Id. at 14.
311. Nat’l Comm’n on BP Deepwater Horizon, supra note 11, at 263.
312. Exec. Order No. 13,840, 83 Fed. Reg. 29,431 (June 19, 2018).(calling
for “coordination, consultation, and collaboration regarding ocean-related
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ultimately removes all references to ecosystem-based management and CMSP. President Trump’s executive order
also removes the requirement for federal participation in
regional ocean planning efforts.313 The White House did
not directly address this shift away from CMSP, but ocean
stakeholders in the commercial sector were quick to recognize and applaud the change.
In a press release, the National Ocean Industries Association (NOIA) addressed the policy and noted that the
offshore oil and gas industry have largely opposed CMSP
initiatives, stating:
NOIA welcomes today’s Executive Order addressing policy for the nation’s oceans, particularly as it addresses the
previous Administration’s National Ocean Policy and its
Marine Spatial Planning (MSP) initiative, which caused
consternation, uncertainty and concern for the offshore
energy industry and other ocean stakeholders. The offshore oil and gas industry and many others have largely
viewed the MSP initiative as an uber-bureaucratic ‘solution’ to a government self-imposed problem. In addition,
not all stakeholders and activities were treated equally
in the zoning process. The offshore energy industry has
successfully operated side by side with other ocean users,
without major conflict, guided by the planning inherent
in the five year offshore national program and the leasing
process mandated by the Outer Continental Shelf Lands
Act. The Executive Order reverses the misguided course of
the 2010 National Ocean Policy.314

Opponents of CMSP and the former NOP have
expressed concern that CMSP could result in far-reaching
regulation over not just ocean space, but inland areas as
well.315 Groups representing commercial fishermen have
expressed concern that CMSP could reduce their access
to ocean waters, and one critical website expressed apprehension that CMSP “has the potential for the greatest
encroachment on private property rights we have ever faced
in this nation . . . [CMSP] has the potential for turning
over control of commercial and recreational fishing to the
United Nations.”316 Indeed, President Trump’s new policy
seems to address these concerns, with a marked emphasis on economic efficiency over ecosystem-based planning
efforts. With regard to these regulatory overbreadth concerns, CMSP is not a regulatory system in and of itself, but
rather, a means or a tool to be employed as part of a broader
regulatory structure.317 The primary output of CMSP is a
matters . . . among Federal, State, tribal, and local governments, marine
industries, the ocean science and technology community, other ocean
stakeholders, and foreign governments and international organizations”
and “use of the best available ocean-related science and knowledge” to
“inform decisions”).
313. Id.
314. Press Release, Nat’l Ocean Indus. Ass’n, NOIA Welcomes Executive Order
on National Ocean Policy (June 19, 2018), https://www.noia.org/noia-welcomes-new-executive-order-on-national-ocean-policy [https://perma.cc/
3AZ6-5RJL].
315. Boehnert, supra note 76, at 116.
316. Morgan Gopnik, What Regional Ocean Planners Can Learn From U.S. Public
Lands Management, 6 Sea Grant L. Ampersand Pol’y J. 46, 50 (2013).
317. Boehnert, supra note 76, at 64.
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“comprehensive spatial management plan,”318 such as the
(no longer controlling) Mid-Atlantic Plan, which guides
management decisions but does not replace traditional sector-based management.319 Nonetheless, there exists a perception that CMSP will slow down permitting processes
and generally harm economic activity.320 To that end,
ongoing community engagement across a variety of sectors
and stakeholder interests (which is already a foundational
component of CMSP) will be critical to dispelling potentially misguided perceptions about the nature of CMSP.

V.

Conclusion

Because the United States has yet to codify CMSP into law,
progress in moving towards national CMSP efforts was
single-handedly stalled by by President Trump through his
Executive Order. As Allison Bates notes, President Obama’s
NOP was not adopted through the legislative process, and
did not provide for mandated CMSP on a national scale.321
Unfortunately, a presidential “pen and the phone” strategy
like that employed by President Obama for implementing
CMSP via executive order can easily be reversed by the
next Administration.322 Though regional and state-level
CMSP is still occurring throughout the United States,323
currently there is no national policy to utilize CMSP at the
federal level or even mandate consideration of any regional
marine spatial plans.
In contrast to onshore public lands, the federal government’s offshore holdings in the OCS are not subject
to any form of planning mandate.324 Nearly all onshore
public lands are subject to some form of “legal mandate
that the relevant federal agencies plan for those lands’
management and use.”325 Specifically, Congress enacted
planning mandates for Bureau of Land Management and
U.S. Forest Service lands to alleviate regulatory fragmentation, which diminished the value and utility of these
terrestrial public lands.326 Offshore, Congress has failed
to similarly establish “basic priorities, parameters, [and]
boundaries” for management, and governance remains

318. See Offshore Energy & Marine Spatial Planning, supra note 65, at 12.
319. Id. at 11.
320. Gopnik, supra note 316, at 49.
321. Bates, supra note 288, at 209.
322. Peter Baker, Can Trump Destroy Obama’s Legacy?, N.Y. Times (June 23,
2017), https://www.nytimes.com/2017/06/23/sunday-review/donald-trumpbarack-obama.html.
323. See Offshore Energy & Marine Spatial Planning, supra note 65, at
209–10.
324. Robin K. Craig, An Historical Look at Planning for the Federal Public Lands:
Adding Marine Spatial Planning Offshore, 6 Geo. Wash. J. Energy & Envtl. L. 1 (2015).
325. Id.
326. Id. at 20. Congress enacted the Federal Land Policy and Management Act
of 1976, 43 U.S.C. §§ 1701–1782 (2018), to provide a more effective land
management framework, including planning. Craig, supra note 324, at 3–4.
Congress addressed planning requirements for the National Forests in the
Multiple-Use Sustained-Yield Act of 1960, the Forest and Rangeland Renewable Resources Planning Act of 1974, and the National Forest Management Act of 1976, 16 U.S.C. §§ 1600–1614 (2018). Craig, supra note 324,
at 5–8.
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fractured over multiple agencies across sometimes arbitrary geographical lines.327
Compounding the problem is the fact that states exercise regulatory control over the three-mile stretch off the
states’ coastlines, adding even more agency bureaucracies
into the mix.328 And even further complicating matters is
the lack of any sort of formalized hierarchy of ocean policy
priorities and a lack of legal coordination among national
marine regulatory schemes.329 The fragmented nature of
the current regime certainly does not mitigate conflicts
among ocean users, and in fact may exacerbate them.330
As Professor Robin Kundis Craig argues, “offshore
waters and lands are increasingly experiencing a multiple
use dilemma …reminiscent of traditional public lands. As
is true of terrestrial public lands, moreover, not all offshore
activities are mutually compatible, resulting in a recognized
need for increased ocean planning.”331 New and “more
intense” ocean uses, such as expanded offshore drilling in
areas previously undeveloped, “create the need for more
sophisticated ocean governance and ocean planning.”332
Furthermore, in the case of offshore oil and gas development, which has the potential to affect a giant swath of
interests across multiple sectors and levels of government,
public participation is particularly important to ensure the
legitimacy of BOEM’s planning process and its ultimate
leasing decisions.333 While the OCSLA, the CZMA, and
NEPA all provide avenues for stakeholder participation
and interagency coordination, they do not mandate the
type of modern, interdisciplinary, collaborative approach
needed to anticipate and resolve multiple use conflicts in
the context of offshore drilling.
CMSP offers a solution to both planning for and
mitigating conflicting uses of the ocean resulting from
expanded drilling. It also provides for greater participation
and accountability in a controversial process impacting a
huge variety of stakeholders, from the U.S. Navy to commercial fisherman to concerned residents of coastal towns.
In order to ensure that the inevitable ocean use conflicts
resulting from expanded offshore drilling are appropriately

anticipated and resolved, congressional action is necessary
to amend the OCSLA to mandate use of comprehensive
CMSP throughout all stages of the oil and gas leasing process. Specifically, data and recommendations assimilated
throughout CMSP processes could be used by BOEM in
drafting its initial Five-Year Program, and at each subsequent phase of the OCSLA leasing process to narrow
down the areas potentially available or offshore oil and gas
development. CMSP could supplement, complement, and
even streamline existing participation and collaboration
being undertaken in accordance with the OCSLA, NEPA,
and CZMA.
Comprehensive CMSP could bring all relevant governmental agencies together and ensure all parties have access
to timely data regarding ocean uses to ultimately inform
better decision-making. Creating a legally binding connection between CMSP and the OCSLA leasing process will
also establish greater legitimacy for a program surrounded
by opposition and controversy. By its very nature, CMSP
affords a more participatory, stakeholder-driven approach
to decision-making,334 which is necessary for achieving
greater transparency and accountability.335
Finally, integrating CMSP into the OCSLA leasing process (as opposed to integration into a broader federal ocean
policy) could also serve as a more palatable alternative to
those opposed to widespread reform of U.S. ocean policy
writ large. It is indisputable that the stakes are high when it
comes to the business of offshore drilling. The potential for
catastrophic damage is real, and the far-reaching impacts
of an oil spill affect stakeholders across the political spectrum. Given the unique risks associated with offshore
drilling operations and the recognized deficiencies of the
current planning and leasing process to effectively incorporate stakeholder concerns into BOEM’s decision-making
process, there is a strong case to be made for amending the
OCSLA to incorporate CMSP. If the majority of the OCS
is soon going to be open for business, as President Trump
intends, the time for reforming the OCSLA leasing process
is now.

327. Craig, supra note 324, at 15–16.
328. Id. at 10.
329. Id. at 11.
330. See id. at 15.
331. Craig, supra note 324, at 3.
332. See Donna R. Christie, Lead, Follow, or Be Left Behind: The Case for Comprehensive Ocean Policy and Planning for Florida, 44 Stetson L. Rev. 335, 380
(2015).
333. See id. at 383.

334. See Offshore Energy & Marine Spatial Planning, supra note 65, at 2.
335. See Christie, supra note 332, at 383–84.
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N O T E S

OVERCOMING ENVIRONMENTAL
RACISM: A LESSON FROM THE
VOTING RIGHTS ACT OF 1965
by Sacred B. Huff*
I.

Introduction

By March 2016, the Flint, Michigan Water Crisis dominated national news. Headlines describing how the city’s
drinking water had become lead-contaminated after local
officials switched the city’s water source to save money
sparked a new round of conversation about the regulation of pollution.1 Yet, environmental justice advocates
maintain that situations such as Flint’s water crisis, where
a predominantly African-American community was subjected to a heightened risk of pollution, were not a rarity.2
Research shows that communities of color are disproportionately impacted by environmental hazards compared
to white communities.3 In fact, 56 percent of the people
living near toxic waste facilities are people of color, which
includes African-Americans, Hispanic, Native American,
and Asian-American people.4 This statistic is especially
troubling because people of color only comprise about 23
percent of the U.S. population.5

*Sacred B. Huff is an alumna of The George Washington
University Law School (J.D. 2019). She received her B.A.
in Sociology from the University of Alabama in Huntsville.
Currently, she serves as a Law Fellow at Kalijarvi, Chuzi,
Newman, & Fitch, P.C., where she represents employees
in matters of employment discrimination, wage and hour
violations, and whistleblower protections. Sacred also volunteers with various organizations and prides herself on
being an advocate for a more just society.
1.

2.
3.
4.
5.
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See, e.g., Merrit Kennedy, Lead-Laced Water in Flint: A Step-by-Step Look
at the Makings of a Crisis, NPR (Apr. 20, 2016), https://www.npr.org/sections/thetwo-way/2016/04/20/465545378/lead-laced-water-in-flint-a-stepby-step-look-at-the-makings-of-a-crisis [https://perma.cc/D468-36KE].
See, e.g., Bryce Covert, Race Best Predicts Whether You Live Near Pollution, The
Nation (Feb. 18, 2016), https://www.thenation.com/article/race-best-predicts-whether-you-live-near-pollution/ [https://perma.cc/NF6G-ZKSH].
Covert, supra note 2; Erik Sherman, If You’re a Minority and Poor, You’re
More Likely to Live Near a Toxic Waste Site, Fortune (Feb. 4, 2016), http://
fortune.com/2016/02/04/environmental-race-poverty-flint/.
Covert, supra note 2.
Quick Facts: United States, U.S. Census Bureau, https://www.census.gov/
quickfacts/fact/table/US/PST045219 (data retrieved DATE).

The Flint, Michigan Water Crisis may be an example of environmental racism.6 Environmental racism
describes the “disproportionate environmental burdens
imposed on groups or communities as a result of their
minority status.” 7 This Note argues that environmental
racism may be overcome by adopting preclearance provisions similar to those in the Voting Rights Act of 1965.8
Preclearance provisions, which require local governments
to seek permission from federal authorities before making changes to voting procedures,are needed because the
judicial system has demonstrated that there is no adequate
legal recourse for plaintiffs alleging environmental racism.9 Additionally, the supposedly preventative measures
currently in place, such as the National Environmental Policy Act’s requirement to perform Environmental
Impact Statements, are grossly inadequate, because they
do not provide a clearenough mandate for actors to actually avoid causing harm in communities of color for them
to be considered a real solution.
Part I discusses the factual background and history of
the Environmental Justice Movement. Part II examines the
different legal avenues that the victims of environmental
racism may pursue, including the Equal Protection Clause
of the U.S. Constitution, Title VI of the Civil Rights
Act of 1964, Executive Order 12,898, and the National
Environmental Policy Act (NEPA). This section will then
shift to explaining the history and provisions of the Voting Rights Act of 1965, because an understanding of that
Act is required to understand the solution proposed. Part
III analyzes the inadequacies of the previously mentioned
statutes and court decisions in solving the issues environ6.
7.
8.

9.

Sherman, supra note 3.
Edwardo Lao Rhodes, Environmental Justice in America: A New
Paradigm 14 (2003).
Although previous writings have proposed that the preclearance provisions
of the Voting Rights Act may be used in the Environmental Justice context,
this Note may be distinguished from prior literature, because the prior literature was pre-Shelby County. See generally
See, e.g., Bean v. Southwestern Waste Mgmt. Corp., 482 F. Supp. 673, 680–
81 (S.D. Tex. 1979) (denying plaintiff’s request for a preliminary injunction
to enjoin the placement of a waste facility because plaintiffs did not establish
a substantial likelihood that they would succeed on the merits of their claim
for discrimination).
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mental racism.. Finally, Part IV explains how the Environmental Justice Movement can learn from the preclearance
provisions under Sections 5 and 3(c) of the Voting Rights
Act, and how those provisions will apply in practice and
succeed in solving issues of environmental injustice.

II.

Background on the Environmental
Justice Movement

In the 1970s, researchers and scholars began documenting
the uneven distribution of environmental harms between
different communities.10 As the realization that communities of color experience an unfair burden of environmental
harms became more salient, the demand for “environmental justice” grew. The Environmental Protection Agency
defines environmental justice as “the fair treatment and
meaningful involvement of all people regardless of race,
color, national origin, or income, with respect to the
development, implementation, and enforcement of environmental laws, regulations, and policies.”11 However, in
the United States, the opposite occurs. The term “environmental injustice” refers to the disproportionate exposure of
communities of color to “hazardous waste sites, . . . air and
water pollution, [and] high levels of ambient noise.”12
Some environmental justice advocates go so far as referring to environmental injustice as racism. After all, the
United States is no stranger to racism.13 Other researchers critique the use of the word “racism” as reducing its
impact.”14 Additionally, some argue that that focusing on
racism ignores the significant role socioeconomic status
plays in determining whether specific communities are
located near hazardous waste sites.15 Part III addresses the
debate between whether race or socioeconomic status is the
predominant factor in exposure to environmental ills.

A.

History of the Environmental Justice Movement

The environmental justice movement crystallized during the Warren County Protest in 1982.16 The movement
developed in response to North Carolina’s decision to bury
several thousand gallons of soil contaminated with toxic
polychlorinated biphenyls (PCBs) in Warren County, a
predominantly black county.17 During the protest, residents of Warren County laid across the roads blocking the

10. Robert J. Brulle & David N. Pellow, Environmental Justice: Human Health
and Environmental Inequalities, 27 Ann. Rev. Pub. Health 103, 103
(2005).
11. Environmental Justice, Envtl. Protection Agency (Nov. 16, 2017),
https://www.epa.gov/environmentaljustice.
12. Brulle & Pellow, supra note 10, at 106.
13. See Rhodes, supra note 7 (discussing the United Church of Christ’s report
Toxic Wastes and Race in the United States: A National Report on the Racial
and Socio-Economic Characteristics of Communities With Hazardous Waste
Sites, which coined the term “environmental racism”).
14. Id.
15. See generally Sherman, supra note 3.
16. David E. Newton, Environmental Justice 1 (1996).
17. Id. at 1–2.
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trucks carrying the contaminated soil from entering until
the police forcibly removed the them.18
Ultimately, the movement failed to prevent the burial
of PCB-contaminated soil in Warren County.19 However,
the protests finally brought national attention to environmental racism, the concept that communities of color are
disproportionately impacted by environmental hazards
such as hazardous waste sites, pollution, and other environmental threats.20

B.

Empirical Findings of Disproportionate
Exposure of Pollution and Hazards in
Communities of Color

After the Warren County Protests, two major empirical
studies were performed by the U.S. General Accounting
Office (GAO) and the United Church of Christ Commission for Racial Justice.21 In 1983, GAO published
the report, Siting of Hazardous Waste Landfills and Their
Correlation with Racial and Economic Status of Surrounding Communities.22 In this report, GAO found that “three
of the four offsite, commercial hazardous waste landfills
in the U.S. Environmental Protection Agency’s Region 4
(composed of eight southern states) happen to be located in
predominantly African American communities, although
African Americans made up only 20 percent of the region’s
population.”23 In 1987, the United Church of Christ Commission for Racial Justice (Commission) published Toxic
Wastes and Race in the United States.24 In this study, the
researchers’ methodology included a cross-sectional analysis between commercial hazardous waste sites and demographic patterns.25 Ultimately, the Commission’s research
confirmed that race was the strongest predictive factor in
determining where waste facilities were located.26 Subsequently Numerous related empirical studies were performed s these findings.27

18. Dale Russakoff, As in the ‘60s, Protestors Rally, Wash. Post (Oct. 11, 1982),
https://www.washingtonpost.com/archive/politics/1982/10/11/as-in-the60s-protesters-rally/47e2d0e3-8556-4d9f-8a77-8a78ab51ca61/?utm_
term=.476c9bff17c1.
19. Newton, supra note 16, at 2.
20. Id. at 2–3.
21. The Quest for Environmental Justice: Human Rights and the Politics of Pollution 20 (Robert D. Bullard ed., 2005).
22. Id.
23. Id.
24. Id.
25. See United Church of Christ Commission for Racial Justice, Toxic
Wastes and Race in the United States: A National Report on the
Racial and Socio-Economic Characteristics of Communities With
Hazardous Waste Sites ix (1987), https://www.nrc.gov/docs/ML1310/
ML13109A339.pdf.
26. See generally Robert D. Bullard et al., Toxic Wastes and Race at
Twenty: 1987–2007: Grassroots Struggles to Dismantle Environmental Racism in the United States (2007).
27. See, e.g., id.; Mary B. Collins et al., Linking “Toxic Outliers” to Environmental Justice Communities, in 11 (Rule 15.5 Cite as shorter work in collection). Environmental Research Letters 1 (2016), available at http://
iopscience.iop.org/article/10.1088/1748-9326/11/1/015004;
Amanda
Starbuck & Ronald White, Center for Effective Government, Living
in the Shadow of Danger: Poverty Race and Unequal Chemical Facility Hazards (2016).
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In February 2018, the Environmental Protection
Agency’s National Center for Environmental Assessment
released a study which found that “people of color are
much more likely to live near polluters and breathe polluted air.”28 In particular, the study found that AfricanAmericans and Hispanics suffered from greater exposure to
air polluting facilities in comparison to white Americans.29
Empirical research continues to confirm the existence and
prevalence of environmental racism, but the problem has
yet to be resolved.

C.

An Infamous Example of Environmental Racism:
“Cancer Alley,” Louisiana30

Figure 1: “Cancer Alley,” Louisiana
There is an 85-mile area in between New Orleans, Louisiana and Baton Rouge, Louisiana that contains at least “150
plants and refineries” and has the notorious nickname,
“Cancer Alley.”31 This area gained notoriety because “there
have been so many cases of cancer, so much inexplicable illness and death.”32 A study by the United States Civil Rights
Commission suggested that Cancer Alley, a predominantly
black area, is an infamous example of environmental racism, noting:
[B]lack communities in the corridor between Baton Rouge
and New Orleans are disproportionately impacted by the
present State and local government systems for permitting
and expansion of hazardous waste and chemical facilities.
These communities are most often located in rural and

28. Vann R. Newkirk III, Trump’s EPA Concludes Environmental Racism Is
Real, The Atlantic (Feb. 28, 2018), https://www.theatlantic.com/politics/
archive/2018/02/the-trump-administration-finds-that-environmental-racism-is-real/554315/.
29. Id.
30. The Louisiana Environmental Apocalypse Road Trip (Photograph), https://
longreads.com/2017/07/13/the-louisiana-environmental-apocalypse-roadtrip/ [https://perma.cc/7KYM-CU8G].
31. Trymaine Lee, Cancer Alley: Big Industry, Big Problems, MSNBC http://
www.msnbc.com/interactives/geography-of-poverty/se.html [https://perma.
cc/S797-6D6A].
32. Id.
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unincorporated areas and residents are of low socioeconomic status with limited political influence.33

It is disputed whether the infamous “Cancer Alley”
faces elevated incidents and rates of cancer compared to
other parts of the United States, because the state cancer tracker only records information on a regional, rather
than a local, level. Yet, environmental groups counter that
not looking at the locale specifically “statistically blots
out small clusters of rare cancers that appear on the local
level.”34 Plus, residents of the locale recount several family
members and friends who died from cancer or suffered
from different illnesses.35
For example, Brunetta Sims lives near Exxon Mobil’s
oil refinery in a neighborhood called Standard Heights
in Baton Rouge. She suffers from mysterious sores.36 Ms.
Sims says that the sores are similar to those her brother
experienced before he died from cancer last year.37 Cancer Alley is just one example of environmental racism,
and why preventative measures such as preclearance are
needed.” The U.S. Civil Rights Commission’s report concluded that Cancer Alley resulted from state and local governments that “failed to establish regulations or safeguards
to ensure such communities are reasonably protected from
a high concentration of hazardous waste and industrial
facilities.”38 Environmental harms disproportionately and
unfairly burden communities of color, and the available
legal recourse is ineffective in preventing the targeting of
these communities.

III.

Legal Avenues Used by Plaintiffs
Alleging Environmental Racism

The following Sections explain the different legal options
plaintiffs alleging environmental racism have pursued,
including the Equal Protection Clause of the U.S. Constitution, Title VI of the Civil Rights Act of 1964, Executive Order 12, 898, and NEPA. This Part concludes with
an explanation of the Voting Rights Act and its preclearance provisions.

A.

The Equal Protection Clause of the
U.S. Constitution

The Fourteenth Amendment to the U.S. Constitution
requires governments to provide “equal protection of the
laws.”39 Therefore, federal and state governments are prohib33. John McQuaid, Burdens on the Horizon, The Times-Picayune (May 21,
2000), https://www.nola.com/politics/2000/05/burdens_on_the_horizon.
html.
34. John McQuaid, “Cancer Alley”: Myth or Fact?, The Times-Picayune (May
24, 2000), http://www.nola.com/politics/index.ssf/2000/05/cancer_alley_
myth_or_fact.html.
35. Lee, supra note 31.
36. Id.
37. Id.
38. Newton, supra note 16, at 10–11.
39. U.S. Const. amend. XIV, § 1.
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ited from arbitrarily and invidiously discriminating against
individuals on the basis of race.40 The Fourteenth Amendment is understood as having given recently freed African
Americans the same rights and privileges enjoyed by white
Americans.41 However, the Supreme Court’s holding in
Washington v. Davis undercuts this purpose by requiring
a discriminatory intent (i.e., purposely discriminating), as
opposed to showing only a discriminatory effect.42
In the landmark Supreme Court case, Washington v.
Davis, African American job-applicants claimed that the
Washington, D.C. Police Department’s recruitment test
was discriminatory because a disproportionate percentage of African Americans failed the test in comparison to
white applicants.43. The Supreme Court held that to establish racial discrimination a disproportionate effect must be
shown to have had a discriminatory purpose.44 The Court
reasoned that such an intention is needed because without
such, a principle of allowing only effect “would render suspect each difference in treatment among the grant classes,
however lacking in racial motivation and however otherwise rational the treatment might be.”45 To summarize, if
a plaintiff is brings a racial discrimination claim under the
Equal Protection Clause of the Constitution, the plaintiff
must allege that the official acted with a racially discriminatory purpose.46
In a different Equal Protection Clause case, Village of
Arlington Heights v. Metropolitan Housing Development
Corp., the Supreme Court reaffirmed that discriminatory
intent must be shown under the Fourteenth Amendment,
but held that direct or circumstantial evidence may be
used to prove discrimination.47 According to the Supreme
Court, circumstantial evidence may be in the form of the
following: “disproportionate impact, the historical background of the challenged decision, the specific antecedent
events, departures from normal procedures, and contemporary statements of the decisionmakers.”48 There need not
be smoking gun evidence of a state official explicitly stating that an action has a racially discriminatory purpose,
as long as a discriminatory purpose may be inferred from
surrounding circumstances.49

B.

40. Washington v. Davis, 426 U.S. 229, 239 (1976).
41. Brown v. Board of Education, 347 U.S. 483, 489 (1954) (“The most avid
proponents of the post-War Amendments undoubtedly intended them to
remove all legal distinctions among ‘all persons born or naturalized in the
United States.”).
42. Davis, 426 U.S. at 239 (“But our cases have not embraced the proposition
that a law or other official act, without regard to whether it reflects a racially
discriminatory purpose, is unconstitutional solely because it has a racially
disproportionate impact.”).
43. Id. at 232–33.
44. See id. at 245.
45. Davis, 426 U.S. at 241 (quoting Jefferson v. Hackney, 406 U.S. 535, 548
(1972)).
46. Id. at 239 (holding plaintiff did not state a cognizable claim under the Fourteenth Amendment because plaintiff claimed that only the effect of the test
was discriminatory).
47. Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252,
266 (1977).
48. Id. at 253.
49. See id. at 266–68.

50. See generally Nicholas C. Christiansen, Environmental Justice: Deciphering
the Maze of a Private Right of Action, 81 Miss. L.J. 843, 870–73 (2012).
51. Michael B. Jones & Peter J. Jacques, Responding to Environmental Injustice:
The Civil Rights Act and American Federal Institutional and Systemic Barriers
to Private Redress of Disparate Environmental Harm, 9 Fla. A & M U. L. Rev.
417, 420 (2014).
52. Alexander v. Sandoval, 532 U.S. 275, 293 (2001).
53. Id. at 275.
54. Id. at 288–89.
55. Id. at 293.
56. Federal Actions to Address Environmental Justice in Minority Populations
and Low-Income Populations, Exec. Order No. 12,898, 59 Fed. Reg. 7,629
(Feb. 11, 1994).
57. Summary of Executive Order 12898—Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations, Envtl. Protection Agency, https://www.epa.gov/laws-regulations/summary-executive-order-12898-federal-actions-address-environmental-justice [https://
perma.cc/8EGN-SQK4].
58. Federal Actions to Address Environmental Justice, supra note 56.
59. Id.
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Title VI of the Civil Rights Act

Due to the burden of showing a racially discriminatory
purpose under the Equal Protection Clause, plaintiffs who
seek to challenge decisions that place environmental hazards in their communities may bring claims under Title VI
instead.50 Under Title VI, no program or contract receiving
federal funds may have a racially discriminatory purpose
or effect.51 However, although Title VI allows disparate
impact claims under Section 602, the Supreme Court held
in Alexander v. Sandoval that private rights of action are not
authorized under Title VI for disparate impact claims.52
In Alexander v. Sandoval, a class action lawsuit was
brought against the state of Alabama for administering its
driver’s license exams in English only. The plaintiffs alleged
that such an exam created a disparate effect on non-English speaking applicants.53 The Court reasoned that, based
on the statutory interpretation of Section 602, Congress
did not intend to create a private right of action because
the statute’s language focused on giving regulating agencies power to enforce Section 601 of Title VI.54 Therefore,
the plaintiffs’ suit was barred.55

C.

Executive Order 12,898: Federal Actions to
Address Environmental Justice in Minority and
Low-Income Populations

In 1994, President Bill Clinton signed Executive Order
12,898: Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations.56 The purpose of the Executive Order was to bring
the concerns of the environmental justice movement to the
attention of the federal government and incorporate these
concerns into its decision-making process.57 In § 1-101, the
Order states that a federal agency should “make achieving
environmental justice part of its mission.”58 Despite this, §
6-609 states that the Order does not create any liability for
the U.S. and is only meant to “improve the internal management of the executive branch.”59
Because of this narrow focus on improving internal
management, some environmental justice advocates
criticize the Order as being an ineffective means for
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curing environmental injustice, an example being the
following statement from the Natural Resource Defense
Council (NRDC):
From a substantive perspective, the Order lacked requirements that EJ play a determining factor in siting, rulemaking, and permitting decisions. Instead, the Order directed
agencies to adopt an EJ strategy and then implement it.
To date, not every federal agency has fulfilled the Order’s
EJ mandates.60

At least one study reviewed the impact of Executive
Order 12,898.61 In this particular study, researchers performed a case study of farm workers in South Florida, 89
percent of whom were Hispanic.62 The research question
was whether Executive Order 12,898 had any positive
impact on curtailing the farm workers’ disproportionate
exposure to pesticides.63 The results concluded the Order
had not helped reduce pesticide exposure for the Hispanic
farm workers and, in fact, the Order was not properly
enforced in South Florida.64

D.

National Environmental Policy Act of 1970

NEPA was signed into law by President Nixon on January 1, 1970, out of growing concern about the effects of
industrialization on the environment, and the belief that
the environment needed protection.65 According to the
National Preservation Institute “programs like urban
renewal, the interstate highway program, and the charge
given to the Corps of Engineers to dam rivers for a variety
of purposes accelerated environmental damage, as did the
increasing use of toxic pesticides and fertilizers.”66 NEPA
essentially serves two purposes: it (1) establishes the official
U.S. policy concerning the welfare of the environment,67
and (2) imposes procedural requirements such as the
Environmental Impact Statement (EIS).68 The procedural
requirements under NEPA are discussed in detail below.
NEPA requires that federal agencies (and sometimes
private entities) prepare assessments and statements about
60. Albert Huang, The 20th Anniversary of President Clinton’s Executive Order
12898 on Environmental Justice, Nat’l Resources Defense Council (Feb.
10, 2014), https://www.nrdc.org/experts/albert-huang/20th-anniversarypresident-clintons-executive-order-12898-environmental-justice [https://
perma.cc/2P4J-XYQ6].
61. Celeste Murphy-Greene & Leslie A. Leip, Assessing the Effectiveness of Executive Order 12898: Environmental Justice for All? 62 Pub. Admin. Rev. 679,
679 (2002).
62. Id. at 684.
63. Id. at 680.
64. Id. at 685.
65. Welcome, NEPA.gov, https://ceq.doe.gov (last visited May 23, 2020); see
also What Is NEPA?, Nat’l Preservation Institute, https://www.npi.
org/NEPA/what-is [https://perma.cc/4K3Z-M5KW] (last visited Aug. 16,
2020).
66. What Is NEPA?, Nat’l Preservation Institute, https://www.npi.org/
NEPA/what-is [https://perma.cc/4K3Z-M5KW].
67. National Environmental Protection Act (NEPA), 42 U.S.C. § 4331 (2016).
(“Use all practicable means and measures, including financial and technical
assistance, in a manner calculated to foster and promote the general welfare,
to create and maintain conditions under which man and nature can exist
in productive harmony, and fulfill the social, economic, and other requirements of present and future generations of Americans.”).
68. Nat’l Preservation Institute, supra note 65.
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how the environment may be impacted by their proposed actions, including how those actions may impact
the health or welfare in the community that the actions
are proposed.69 Proposed actions may include construction work undertaken by the federal government and land
development. Activities of private entities also come under
the scope of NEPA, as long as the government grants permits and licenses to those entities.70 The statement about
the impacts of the proposed actions are prepared in the
form of what is called an Environmental Impact Statement
(EIS).”71 The EIS itself must include, but is not limited to,
the following: the potential impacts of the actions, what
area will be affected by the actions, and the consideration
of alternative actions.72 However, NEPA does not require
actors to perform the most “environmentally preferable”
choice, nor is there a requirement to avoid creating any
harmful impact on the environment.73
When actions are determined to require an EIS (usually when federal agencies propose construction or land
development), NEPA regulations require that certain procedures be followed.74 Most notably, there must first be a
determination that the proposed activity will, in fact, “significantly affect the quality of the human environment.”75
Once this is determined, actors must follow the review
process.76 This process includes publishing a Notice of
Intent in the Federal Register, allowing public input,
drafting an EIS to receive comments, providing responses
to “substantive comments,” and issuing a “Record of
Decision” once a final decision has been made after the
mandatory waiting period.77

E.

The Environmental Justice Act of 2017

U.S. Senator Cory Booker (D-NJ) introduced the Environmental Justice Act of 2017 on October 23, 2017.78
Notably, the Environmental Justice Act of 2017 seeks to
codify Executive Order 12,898.79 The bill proposes a private right of action in disparate impact claims under Title
VI of the Civil Rights Act of 1964, essentially overruling
Alexander v. Sandoval.80 The bill has been referred to the
69. 40 C.F.R § 1502.1 (2018); see also Summary of the National Environmental
Policy Act, U.S. Envtl. Protection Agency, https://www.epa.gov/lawsregulations/summary-national-environmental-policy-act [https://perma.cc/
FL6V-U8S3] (last visited Aug. 16, 2020).
70. Council on Envtl. Quality, A Citizen’s Guide to the NEPA: Having Your Voice Heard 1 (2007), http://www.transwestexpress.net/about/
docs/A_Citizens_Guide_to_NEPA.pdf [https://perma.cc/R42D-SLPX].
71. Summary of the National Environmental Policy Act, supra note 69; see also
National Environmental Policy Act Review Process, U.S. Envtl. Protection
Agency,
https://www.epa.gov/nepa/national-environmental-policy-actreview-process#EIS [https://perma.cc/24ZE-VKBA] (last visited Aug. 16,
2020).
72. National Environmental Policy Act Review Process, supra note 71.
73. Council on Envtl. Quality, supra note 70, at 5.
74. See id. at 5–7.
75. National Environmental Policy Act Review Process, supra note 71.
76. Id.
77. Id.
78. Booker Announces Landmark Environmental Justice Bill, Cory Booker U.S.
Senator for New Jersey (Oct. 23, 2017), https://www.booker.senate.
gov/?p=press_release&id=685 [https://perma.cc/PW24-DCXR].
79. Id.
80. Id.

THE GEORGE WASHINGTON JOURNAL OF ENERGY AND ENVIRONMENTAL LAW

Vol. 11 No.1

Senate Committee, Environment and Public Works, but
no other action has yet been taken.81 Although this bill is
not law, it is discussed here because some provisions of the
bill are analyzed later.

State electoral activities, are sometimes viewed as being too
intrusive on state sovereignty. The details of these preclearance provisions will be discussed below.

F.

2.

The Voting Rights Act of 1965

The preclearance provisions in the Voting Rights Act of
1965 should serve as a model for legislation in the environmental justice context to provide legal recourse for
plaintiffs alleging that they have been subjected to environmental racism. The history of the Voting Rights Act
and its preclearance provisions will be explained before
analyzing them.

1.

History of the Struggle for Voting Rights

The early stages of the push for voting rights resulted in
minimal progress to effectuate the Fifteenth Amendment.82
Suits brought by minority voters or the U.S. Department
of Justice were unable to compel Southern states to discontinue pervasive practices of suppressing the votes of African-Americans and other minorities.83 “The struggle for
these voting rights reached its climactic turning point on
March 7, 1965, better known as “Bloody Sunday.”84 Civil
Rights Activists organized a march from Selma, Alabama
to Montgomery, the State’s capital, to bring attention to
voter intimidation and state-sponsored tactics aimed at
denying African Americans their right to vote.85 When the
activists arrived at the Edmund Pettus Bridge in Selma,
Alabama, State Troopers attacked the peaceful marchers by trampling them, attacking them with nightsticks,
and using tear gas.86 The entire ordeal was caught on film
and shown on national television later that night,87 which
sparked countrywide outrage against the violent voter suppression in the southern United States.88
Bloody Sunday “galvanized public opinion and mobilized Congress to pass the Voting Rights Act,”89 which was
signed into law on August 6, 1965 by President Lyndon B.
Johnson.90 This law became “one of the most far-reaching
pieces of civil rights legislation in U.S. history.”91 The Act’s
preclearance provisions, which allow federal oversight over
81. Environmental Justice Act of 2017, S. 1996, 115th Cong. (2017).
82. Richard H. Plides et al., The Fifteenth Amendment, Constitution Center, https://constitutioncenter.org/interactive-constitution/interpretation/
amendment-xv/interps/141 [https://perma.cc/5MUP-89U8] (last visited
Aug. 16, 2020).
83. E.g., South Carolina v. Katzenbach, 383 U.S. 301, 309 (1966) (“Congress
concluded that the unsuccessful remedies which it had prescribed in the past
would have to be replaced by sterner and more elaborate measures in order
to satisfy the clear commands of the Fifteenth Amendment.”).
84. Christopher Klein, History Remembering Selma’s Bloody Sunday (Mar. 6,
2015), http://www.history.com/news/selmas-bloody-sunday-50-years-ago
[https://perma.cc/QTY6-9DDD].
85. Id.
86. Id.
87. Id.
88. Id.
89. Id.
90. Klein, supra note 84.
91. Voting Rights Act of 1965, History, http://www.history.com/topics/blackhistory/voting-rights-act [https://perma.cc/9M5U-2R27] (last visited Aug.
16, 2020).

Vol. 11 No. 1

Section 5: Preclearance (Federal Permission
Provision)

Under Section 5 of the Voting Rights Act, specified jurisdictions are required to obtain federal permission before
making any changes to their voting procedures, such as
voting prerequisites or attempting to change the structure
of its electoral districts.92 This mechanism aims to prevent
discrimination before it occurs. Otherwise, it would likely
take many election cycles to obtain the evidence needed
to establish a violation under other enforcement provisions of the VRA, such as a § 2 suit (i.e., a vote dilution
claim).93 In order for a jurisdiction to receive preclearance,
it must demonstrate that the proposed change in its voting practices or procedures will not create “retrogression.”94
Essentially, retrogression is defined as the diminishment of
minority communities’ opportunity to participate in the
political process.95
A jurisdiction may obtain preclearance through one of
two methods, explained in South Carolina v. Katzenbach:
(1) If the area has submitted the rules to the Attorney
General, and he has not interposed an objection within 60
days, or (2) if the area has obtained a declaratory judgment
from the District Court for the District of Columbia,
determining that the rules will not abridge the franchise
on racial grounds. These declaratory judgement actions
are to be heard by a three-judge panel, with direct appeal
to this Court.96

It is important to note that in a relatively recent decision,
Shelby County v. Holder, the Supreme Court scaled back
the Section 5 preclearance provision of the Voting Rights
Act by declaring the use of preclearance in the specified
jurisdictions as unconstitutional.97 However, the Court did
not rule that preclearance itself was per se unconstitutional.98 Rather, the Court held that the formula under Section
4 of the Voting Rights Act, used to determine which juris-

92. Voting Rights Act of 1965, 52 U.S.C. § 10304 (2012).
93. “Congress also received evidence that litigation under § 2 of the VRA was
an inadequate substitute for preclearance in the covered jurisdictions. Litigation occurs only after the fact, when the illegal voting scheme has already
been put in place and individuals have been elected pursuant to it, thereby
gaining the advantages of incumbency. . . . An illegal scheme might be in
place for several election cycles before a § 2 plaintiff can gather sufficient
evidence to challenge it.” Shelby Cty. v. Holder, 570 U.S. 529, 572 (2013)
(Ginsburg, dissenting).
94. See Beer v. U.S., 425 U.S. 130, 141 (1976) (“In other words the purpose
of s 5 has always been to insure that no voting-procedure changes would be
made that would lead to a retrogression in the position of racial minorities
with respect to their effective exercise of the electoral franchise.”).
95. See id.
96. Katzenbach, 383 U.S. at 320.
97. Shelby Cty., 570 U.S. at 557.
98. Id. at 557 (“We issue no holding on § 5 itself, only on the coverage formula.”).
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dictions must obtain preclearance, was currently unconstitutional because it relied on outdated information.99

3.

Section 3(c): The “Bail In” Provision

In addition to Section 5, the Voting Rights Act contains
another preclearance provision under Section 3(c),100
known as the “bail in” mechanism.101 The U.S. Department of Justice explained Section 3(c) as “a vital remedial provision through which federal courts can protect
the rights of minority voters by imposing a preclearance
requirement on jurisdictions where intentional racial discrimination in voting has occurred.”102 In simpler terms,
when a Court finds that a jurisdiction has intentionally
discriminated against minority voters, it may then require
that jurisdiction to seek federal preclearance, even though
the jurisdiction was not originally required to do so under
Section 4. However, under Section 3(c), only a court may
impose this type of preclearance on a jurisdiction, as
opposed to under Section 4.103

4.

Section 2: The Effects Test Under the Voting
Rights Act

Section 2 of the Act prohibits voting practices or procedures that discriminate on the basis of race, color, or membership in one of the language minority groups.104 Unlike
the Fifteenth Amendment, the Voting Rights Act is not
solely concerned with minority citizens being able to cast a
ballot, but instead increases the expectation that minority
citizens are able to cast a meaningful ballot, referred to as an
“undiluted vote.”105 Vote dilution occurs when members of
a class of citizens have a diminished opportunity to participate in the political process, and to elect representatives of
their choice. Notably, in 2006 Congress expressly rejected
the Supreme Court’s view in City of Mobile v. Bolden106 that
the Voting Rights Act only remedied practices with a discriminatory purpose (i.e., discriminatory intent).107 Consequently, the Act was amended to codify language that a § 2
suit may be established by either showing a discriminatory
purpose or effect.108

99. Id.
100. Voting Rights Act of 1965, 52 U.S.C. § 10302 (2012).
101. Statement of Interest of the United States With Respect to Section 3(c) of
the Voting Rights Act at 3, Perez v. Texas, 970 F. Supp. 2d 593 (W.D. Tex.
2013) (No. 5:11-cv-00360-OLG-JES-XR).
102. Id.
103. See id. at 7.
104. Voting Rights Act of 1965, 52 U.S.C. § 10301 (2012). “Language Minority” is defined as “persons who are American Indian, Asian American, Alaskan Natives or of Spanish heritage.” Id. § 10310.
105. Samuel Issacharoff, Pamela S. Karlan, Richard H. Pildes, & Nathanier Persily, The Law of Democracy: Legal Structure of the Political Process 768 (5th ed. 2016).
106. See generally City of Mobile v. Bolden, 446 U.S. 55 (1980).
107. Issacharoff, Karlan, Pildes, & Persily, supra note 105, at 769–70.
108. See, e.g., Thornburg v. Gingles, 478 U.S. 30, 43–44 (1986).
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IV. An Analysis of the Lack of Legal
Recourse for Victims of Environmental
Racism
This Part analyzes why the current legal avenues to address
environmental racism are inadequate. Furthermore,
whether communities of color are targeted due to their
socioeconomic status is less important because minority
communities are still dealing with the effects of being disproportionately exposed to environmental harms. When a
community is targeted intentionally because of its racial,
there are remedies that may not be available if the community was targeted because of their socio-economic status.
Despite this, under current law, if a community alleges that
it is being targeted due to race, it carries an impossible burden to unmask the intent of the actors.109
However, showing intent is often difficult because real
intent is easy to conceal, or the discrimination may not
have been intentional. Yet again, whether placing hazards
in minority communities was intended is less important
when hazards are, in fact, harming minority communities.
Thus, policy should focus on the effects of environmental
racism not the cause of such racism. Scholars in the environmental justice field have taken this position by explaining that “racism occurs, regardless of original intent, if the
action results in consequences that are more adverse for
minority communities than for other groups.”110

A.

Having to Show Discriminatory Intent Is an
Onerous Burden for Environmental Racism
Plaintiffs

Based on current law, victims of environmental racism
do not have effective legal recourse for being disproportionately exposed to pollution. Though plaintiffs alleging environmental racism theoretically may rely on the
Equal Protection Clause of the Constitution, that is only
true if they have strong evidence that the defendants they
are accusing of environmental racism placed an environmental hazard in their community were motivated by
racist intentions.
Based on the evidence needed to pursue such a claim,
the intent requirement to bring suit under the Equal Protection Clause is an onerous burden. The difficulty lies in
collecting sufficient evidence; in today’s climate, most people are wise enough not to make official documentation of
any racist intentions and actions. Therefore, environmental
racism plaintiffs are often left with nothing to prove that
the racism is occurring, except for the results. Yet, according to the U.S. Supreme Court, results are not enough.111
109. “But our cases have not embraced the proposition that a law or other official
act, without regard to whether it reflects a racially discriminatory purpose,
is unconstitutional solely because it has a racially disproportionate impact.”
Washington v. Davis, 426 U.S. 229, 239 (1976).
110. Rhodes, supra note 7.
111. See Washington v. Davis, 426 U.S. 229, 239 (1976) (holding disparate
impact claims are not cognizable under the Equal Protection Clause of
the Constitution).
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Additionally, it is possible that policies and decisions
may not have been adopted for an invidious discriminatory purpose. This means little to nothing to communities
of color if the result is discriminatory against them, as evidenced by disproportionately bearing the burden of environmental harms. Therefore, the Equal Protection Clause
is hardly an avenue for relief due to the burden of having to
show a racist intent.

mental effects at all. Although the Environmental Impact
Statements required by NEPA are useful in explaining how
a community’s environment may be affected by particular
actions, this in no way remedies environmental racism.

B.

As discussed in Part II, the Supreme Court invalidated
Section 4(b) of the Voting Rights Act, which provided the
formula to determine which jurisdictions were subject to
Section 5 preclearance.113 Yet, the Court invited Congress
to create another formula that was based on current conditions.114 Such an invitation is important because it gives
a strong indication that Section 5 preclearance could be
resuscitated under voting rights law as long as the formula satisfies the mandates outlined in the Court’s decision. Therefore, it is reasonable to infer that if preclearance
could be reapplied in the voting rights context, it could
be applied in a different contexts, such as Environmental
Justice, because the constitutional issues found in Shelby
are correctable.
Ironically, the lack of success in litigation may bring hope
to the environmental justice movement. This is because the
failures of the legal avenues currently in place demonstrate
that more stringent enforcement procedures are needed
in order to achieve environmental justice. This scenario is
similar to the context of why the Voting Rights Act was
enacted. To elaborate, the United States recognized that
traditional measures of merely bringing suits against transgressors of voting rights could not be used to effectuate the
commands of the Fifteenth Amendment.115 Therefore, the
preclearance provisions were created as a stringent measure
to protect minority voters from the pervasive (and seemingly incurable) discrimination they faced.116
All in all, courts and legislatures cannot blind themselves
to reality. Governments’ abject failure to achieve environmental justice is demonstrated by the continuation of
minority and low-income communities bearing the brunt
of environmental harms. Similarly to how Congress established a preclearance mechanism to prevent discriminatory
voting activities from going into effect, a similar provision
should review decisions concerning the placement of hazardous sites. Such review must occur before the placement
of hazardous sites because the effects of pollution may be
irreparable to the people living in those communities. As
the empirical data shows, environmental racism persists
today, and if the current remedies are failing to redress the
issue, then stricter remedies must be put into place.

Creating a Private Right of Action in Title VI
Does Not Provide a Preventative Measure
to Block Harms From Occurring

Currently, Title VI allows for disparate impact claims
under Section 602, but does not provide a private right
of action. A bigger issue is that, even if current laws were
amended to confer a private right of action, that solution is
flawed because it does not provide preventative measures.
The Environmental Justice Act of 2017 seeks to amend
the law to allow private rights of action under Title VI and
codify Executive Order 12,898. Unfortunately, the Executive Order lacks any concrete mechanism to ensure that
communities threatened by new environmental impacts
may bring a legal challenge to block the harm from occurring in the first place. Furthermore, the Executive Order,
“lacks fines or administrative penalties for noncompliance
. . . .”112 The Executive Order is useful for encouraging the
pursuit of environmental justice but offers no real plan or
enforcement measure to achieve such a goal. Therefore, the
Environmental Justice Act of 2017 is yet another example
of how lawmakers constantly miss the mark for finding
effective solutions to environmental racism.

C.

NEPA’s Environmental Impact Statements Do
Not Require Preventing Harm to Communities
of Color

NEPA may function as a preventative measure because it
requires federal agencies to assess the potential impact of a
proposed action on communities of color. Yet, NEPA does
not go far enough in being a stringent and protective preventative measure. This is because there is no requirement
under NEPA similar to the Voting Rights Act’s Section
5 standard that proposed actions not create retrogression
(i.e., making minorities worse off than before).
Instead, federal actions must merely consider other
options and detail how the action will impact the community and give those communities an opportunity to voice
their complaints and concern. Yet, similar to the shortcomings of President Clinton’s Executive Order 12,898,
there is no penalty for noncompliance such as imposing
fines when actions fail to achieve environmental justice.
Furthermore, NEPA does not prohibit adverse environ112. Celeste Murphy-Greene & Leslie A. Leip, Assessing the Effectiveness of Executive Order 12,898: Environmental Justice for All?, 62 Pub. Admin. Rev. 679,
686 (2002).
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D.

Preclearance Is Still an Option Despite the
Shelby County v. Holder Decision

113. Shelby Cty., 570 U.S. at 557.
114. Id.
115. E.g., Katzenbach, 383 U.S. at 309 (“Congress concluded that the unsuccessful remedies which it had prescribed in the past would have to be replaced
by sterner and more elaborate measures in order to satisfy the clear commands of the Fifteenth Amendment.”).
116. See id.
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V.

The Solution: A Lesson From the Voting
Rights Act of 1965

To overcome environmental racism, a stringent preclearance process must be applied to specified proposals that
may create environmental harms in communities of color.
Preclearance in the environmental justice context will primarily model after the Voting Rights Act’s Sections 5 and
3(c) preclearance provisions. Given the impact of the Shelby
County decision on the constitutionality of preclearance
generally, a proposal to use similar preclearance must be
sure to address the issues that the Supreme Court found
with preclearance in the voting rights context.

A.

Preclearance in the Environmental Justice
Context

As an overview, preclearance in the environmental justice context will be a protective measure for communities of color at heightened risk for environmental racism.
Under such preclearance, local governments and private
actors will need federal permission before placing polluting facilities or hazardous waste sites in communities of
color. Unless such activity is shown to not make minority communities substantially worse off than before, then
permission must be denied. Most importantly, there will
be no requirement to show that the proposal was the result
of purposeful racial discrimination. As long as the effect of
the action will disproportionately impact the community
of color, then such an effect will be sufficient to deny preclearance. To be clear, unlike current law, discriminatory
intent is not required.

1.

Section 5 Preclearance in Environmental
Justice

“Preclearance” in the environmental justice context should
closely resemble Section 5 in the Voting Rights context.
Basically, before any action or procedure is approved that
will or likely will have an adverse impact on a minority
community’s environment, permission must be granted by
a federal overseer. Approval or denial must be based upon
the same standard used in Voting Rights Act’s Section 5
Preclearance–the action must not create retrogression,
which means making minorities worse off than before.117 If
it is shown that the action would make minorities worse off
than before, then the proposal must be denied.
The standard under this solution cannot be strict retrogression because, technically, any proposal to change
the environment may be seen as making the environment “worse.” Therefore, the standard must be set at not
making minority communities substantially worse off.
Whether or not a proposed action is substantial may be
viewed in light of the totality of circumstances and must
incorporate science-based measures. However, unlike
117. See Beer v. United States, 425 U.S. 130, 141 (1976).
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NEPA, once substantial harm is determined to exist,
then the proposed action is prohibited. Furthermore,
environmental justice preclearance differs from NEPA
requirements, because it will impose a strict duty to avoid
adverse environmental impacts.
The following is a hypothetical example of how preclearance would work in the jnvironmental justice context: a
private company is receiving federal funding for its project
or the entity is a government official itself. That company
then proposes placing a toxic waste facility in a predominantly black neighborhood. Because such a facility is likely
to substantially impact the community, that company must
first seek permission from a federal overseer in order to
proceed in placing the facility in the predominantly black
community. This point in the process resembles NEPA’s
procedural requirements to review the impact the proposed
action will have on the potentially affected area.
Once the federal overseer receives the request for permission, the company must demonstrate that the development
will not make the community substantially worse off than
before. In order to establish that, there must be some form
of credible assessments done that will confirm that things
such as a significant increase of air or land pollution are not
likely to occur or that aesthetic features and the quality of
life of the community will not be diminished. Only if the
company or government shows that the harmful impacts
are unlikely to happen, or will happen in a statistically
insignificant manner, should the project be approved and
able to proceed. Otherwise, preclearance must be denied,
and the toxic waste facility will not be built.
To address constitutionality concerns, much attention
should be given to determining which actors and jurisdictions will be subject to such preclearance requirements.
This is so because the Supreme Court invalidated the
formula in Section 4 because, in the Court’s view, statesponsored voter disenfranchisement of racial minorities
were not as prevalent in contemporary times.118 Therefore,
due to this potential constitutional concern, there are two
possible methods of how to designate on how to designate
which actions should be subject to such federal oversight.
The preferred option is to have a broad requirement that
all proposed activities come under the scope of performing
an Environmental Impact Statement if it is found to “significantly affect the quality of the human environment.”119
This is the preferred option, because it is easy to administer,
and unlikely to run into the same problems as the Voting
Rights Act’s Section 4 formula having to remain updated.
The second preclearance option would mimic the Voting Rights Act’s Section 4 formula. Although this is the less
preferred option, it is considered because preclearance is
an extraordinary federal oversight measure. Therefore, for
Congress to pass a provision like this, there must be a strong
showing for its need to overcome the problem. Hypothetically, if the evidence used at trial in Shelby County did show
that the same disenfranchisement practices were occurring
118. See Shelby Cty., 570 U.S. at 557.
119. National Environmental Policy Act Review Process, U.S. Envt’l Protection
Agency,
https://www.epa.gov/nepa/national-environmental-policy-actreview-process [https://perma.cc/24ZE-VKBA] (last visited Aug. 16, 2020).
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in more modern times as in the 1960s, then the Supreme
Court likely would not have invalidated Section 4.120
Using this logic in the environmental justice context,
if pervasive instances of environmental racism can be
shown, then such conditions would likely justify preclearance based on a similar formula as Section 4 of the Voting
Rights Act. Therefore, under this option, enough empirical data and egregious examples (e.g., Flint’s Water Crisis,
Cancer Alley) would need to be compiled to demonstrate
how pervasive environmental racism is in jurisdictions
throughout the United States. Once enough of that data
is compiled, it will likely overcome the constitutional challenges laid out in Shelby County, because it will be akin to
the voter disenfranchisement that existed in the 1960s.

2.

Bail in Preclearance in Environmental Justice

Even if all jurisdictions and/or entities are not subject to
the “typical” preclearance that resembles Section 5 preclearance, there should still be a “bail in” method similar
to the “bail in” provision of Section 3(c) from the Voting
Rights Act. In the Voting Rights context, once intentional
discrimination is found to have occurred, a court may then
make all future changes to voting procedures subject to
preclearance, even though the jurisdiction was not originally covered under the Section 4 formula (which subjects
the jurisdiction to Section 5 Preclearance).
A similar provision may be used in the environmental justice context. If a plaintiff succeeds in demonstrating that their community was, in fact, purposely targeted
for racially discriminatory reasons, then all future activities that may impact the environment in that community
must first receive federal approval. This would be particularly relevant if the option that resembles Section 4 is
selected to determine which jurisdictions would be subject
to preclearance. Nonetheless, this option is still less preferred, because of the initial burden to show discriminatory intent is onerous. However, if a plaintiff is successful
in just showing at least one instance of intentional discrimination in the placement of a hazardous site, then that

120. “We recognized that it ‘may have been an uncommon exercise of congressional power,’ but concluded that ‘legislative measures not otherwise appropriate’ could be justified by ‘exceptional conditions.’” Shelby Cty., 570
U.S. at 545.
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jurisdiction would be subject to preclearance for any future
activity, without again requiring plaintiffs to prove intentional discrimination.

3.

Results Test for Environmental Racism
Plaintiffs

Although the most urgent need is a preventive measure
such as preclearance, there must also be a “back-end” remedy (such as the Voting Rights Act’s § 2) where, once a
discriminatory effect is shown, the courts may step in even
after preclearance has been granted. Under Section 2 of
the Voting Rights Act, a procedure may be enjoined if it is
determined to have a discriminatory effect on voters even
if it was once cleared as not having a retrogressive effect on
minority voters.121 Therefore, in the context of the placement of environmentally hazardous sites, a similar provision will ensure that, even if decisions are cleared as not
showing to be making minorities worse off than before
(i.e., the retrogression), the placements may be enjoined or
removed at a later time if those sites are shown to have a
discriminatory impact on minority communities.

VI. Conclusion
Due to the lack of legal recourse available, such as the onerous burden of the intent requirement, the lack of stringent
protective measures of NEPA, and the lack of accountability in Executive Order 12,898, in order for environmental
racism plaintiffs to combat the disproportionate exposure
to environmental harms that is experienced by communities of color, legislation must be enacted that places the
Voting Rights Act’s preclearance provisions into the environmental justice context. environmental justice Preclearance would serve as a protective measure for communities
of color so that any proposed action that makes their
environments substantially worse off than before must be
denied approval, and thus, prevented from occurring.

121. Voting Rights Act of 1965, 52 U.S.C. § 10301 (2012).
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THE ENERGY CONSUMPTION
OF BITCOIN MINING AND
POTENTIAL FOR REGULATION
by Jacob Huston*

P

erhaps one of the first and most famous transactions
made using the digital currency Bitcoin is the infamous pizza purchase. In 2010, a Florida programmer allegedly bought two pizzas for 10,000 Bitcoins.1
Today the approximate value of 10,000 Bitcoins is just
about $69,000,000. Since its genesis in 2009 by an anonymous developer using the sobriquet “Satoshi Nakamoto,”
Bitcoin has come a long way.2 Bitcoin has often been dismissed as being similar to the speculative bubble of Dutch
tulip bulbs in the 1600s.3 Whether it is a speculative bubble or not, the Bitcoin network continues to expand at a
rapid pace in both market capitalization and the computing power (hash power) used to secure the network. For
example, Bitcoin’s market capitalization increased from
$64 billion on January 17, 2019, to over $162 billion on
January 17, 2020.4 At the time this article goes to publication, the market capitalization for Bitcoin is $158 billion.
Incredibly, in the same time frame, the hash rate5 increased
from approximately 40 million terahash6 per second to 96
million terahash per second.7 Despite controversy and
criticism, Bitcoin continues to attract new investors and
speculators. During June, 2017, the popular fiat to Bitcoin
exchange, Coinbase, signed up over one million new users
* The George Washington University Law School, Class
of 2019. Counsel for Kalorama Partners LLC, working on
issues of securities regulation and corporate governance.
1.

2.
3.

4.
5.
6.
7.
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Julie Bort, May 22 Is Bitcoin Pizza Day Thanks to These Two Pizzas Worth
$5 Million Today, Bus. Insider (May 21, 2014, 8:26 PM), http://www.
businessinsider.com/may-22-bitcoin-pizza-day-2014-5?IR=T (equating to
roughly $25 in 2010).
Adrian Chen, We Need to Know Who Satoshi Nakamoto Is, New Yorker (May 9, 2016), https://www.newyorker.com/business/currency/
we-need-to-know-who-satoshi-nakamoto-is.
Francesco Canepa, ECB’s Constancio Compares Bitcoin to Dutch Tulip Mania, Reuters (Sept. 22, 2017, 11:32 AM), https://www.reuters.com/article/
us-ecb-bitcoin-stability/ecbs-constancio-compares-bitcoin-to-dutch-tulipmania-idUSKCN1BX26C; see, e.g., Seth Archer, There’s a Lot to Learn About
Bitcoin From Looking at the Tulip Bulb Bubble (Dec. 8, 2017), https://markets.businessinsider.com/news/stocks/bitcoin-price-and-tulipmania-havea-lot-more-in-common-than-you-might-think-2017-12-1010622704.
Bitcoin, Coinmarketcap, https://coinmarketcap.com/currencies/bitcoin
(last visited Jan. 20, 2020).
See What Is Hash Rate?, Coin Rivet, https://coinrivet.com/guides/what-iscryptocurrency-mining/ what-is-hash-rate (last visited Feb. 28, 2020).
One terahash is one trillion hashes per second. See id.
Hash Rate, Blockchain, https://blockchain.info/charts/hash-rate?time
span=2years (last visited Nov. 18, 2017).

in a single month.8 With this growth comes a variety of
practical problems for scaling the network, including keeping transactions cost-effective and rapid.9
Bitcoin is decentralized and self-governed, but this governance model does not regulate Bitcoin’s energy consumption. The Bitcoin network has largely focused on scaling
issues, but one element left unanswered is whether the public should continue to allow Bitcoin to scale at its current
pace despite massive energy consumption and the associated costs required to maintain the network.10 A single Bitcoin transaction could power an estimated 23.07 typical
households in the United States for an entire day.11 Moreover, at the time of publication, the entire network of Bitcoin miners is estimated to consume 77.78 terawatt-hours
annually—roughly equivalent to the electricity consumption of Chile, a country of over 19.116 million people.12
Due to Bitcoin’s growing energy consumption, the United
States should look at all possible avenues for the regulation
of Bitcoin’s rapacious energy utilization.13
Part I of this note will explain how Bitcoin operates,
what Bitcoin mining is, and why it is so energy-intensive.
Part II will explain the legal status of Bitcoin mining in
the United States and internationally. Moreover, it will
detail how the current legal framework is insufficient to
regulate Bitcoin mining in meaningful ways. Part III
discusses how Bitcoin mining might fall under a current
regulatory scheme. Part IV details two potential legal
8.
9.
10.

11.
12.
13.

Joseph Young, Bitcoin User Base Surges, Coinbase Adds 1 Mln Users in 1
Month, Cointelegraph (July 3, 2017), https://cointelegraph.com/news/
bitcoin-user-base-surges-coinbase-adds-1-mln-users-in-1-month.
Andrew Marshall, Bitcoin Scaling Problem, Explained, Cointelegraph (Mar. 2, 2017), https://cointelegraph.com/explained/bitcoinscaling-problem-explained.
Mohit Mamoria, Your Ultimate Guide to the Upcoming Fork That’s Splitting the Bitcoin Community, TNW (July 24, 2017), https://thenextweb.
com/contributors/2017/07/24/ultimate-guide-upcoming-fork-thats-splitting-bitcoin-community (explaining the transaction volume problem and
the adopted solution of increasing block size from 1MB to 2MB).
Bitcoin Energy Consumption Index, Digiconomist, https://digiconomist.
net/bitcoin-energy-consumption#assumptions (last visited May 9, 2020)
[https://perma.cc/D3R9-E6S7].
This metric does not include the consumption used for cooling the mining
equipment, which represents a whole understudied fact of Bitcoin mining
energy consumption. See id.
Bitcoin represents only one of many cryptocurrencies. There are over 1,500
coins listed on coinmarketcap.com, many of them with extensive energy
consumptive networks. However, due to the bleeding-edge nature of these
currencies, there has been little to no data on the energy consumption of
their respective networks. See Bitcoin, supra note 4.
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solutions that could curb the massive energy consumption of Bitcoin mining in the United States. Lastly, Part V
concludes this note.

I.

Background

A.

History and Function

Anonymous at the time, developer Satoshi Nakamotolaunched the Bitcoin protocol in 2008.14 Bitcoin is unique
because it establishes who owns wealth without the involvement of law enforcement or other authorities through distributed ledger technology.15 Typically, when one thinks
of currency, they imagine the government that backs said
currency, but with Bitcoin there is no government or centralized authority.16 In order to understand Bitcoin, it is
first necessary to understand blockchain. A blockchain
is a distributed database.17 Imagine a Google document,
but instead of Google hosting one document that everyone edits, everyone hosts a copy of the document, and as
changes are made, they are accepted in everyone’s copy of
the document.18 In this analogy, the changes made to the
“Bitcoin document” are the transactions of Bitcoins. These
transactions are grouped together in “blocks” of one megabyte each, and each block builds upon the previous block.19
For example, imagine on block “A,” Joe has five Bitcoins. Joe then sends Sally two Bitcoins and the transaction
is processed on block “B.” After confirmation on block “B,”
the transaction information is added to everyone’s copy of
the blockchain. Confirmation means that the transaction
was deemed valid by the other participants. Now, everyone
knows that Sally (or her address)20 has two Bitcoins and
Joe has three. If she were to send one Bitcoin to Adam on
block “C,” then the database would be updated to reflect
this transfer, and the new information would be broadcast
to the entire blockchain. Joe now has three Bitcoins, Sally
has one, and Adam has one. This example illustrates how
blockchains allow information to be used as digital currency.21 Each individual does not need to trust the person
they are transacting with because an existing public record
will show each transaction. Purchasers only need to trust
that the ledger will be updated correctly after users transact
with Bitcoins. Yet, this brief example has not explained the
need for computational power.

14. Chen, supra note 2.
15. Michael Abramowicz, Cryptocurrency-Based Law, 58 Ariz. L. Rev. 359, 361
(2016).
16. Id. at 362.
17. Ameer Rosic, What Is Blockchain Technology? A Step by Step Guide for Beginners, Blockgeeks, https://blockgeeks.com/guides/what-is-blockchaintechnology (last visited Nov. 15, 2017).
18. Id.
19. Mamoria, supra note 10.
20. While not anonymous, Bitcoin does not require individuals to disclose their
identity to the counterpart in their transaction, only that the address is correctly updated with the new holder.
21. Michael Nielsen, How the Bitcoin Protocol Actually Works, Michael
Nielsen: DDI (Dec. 6, 2013), http://www.michaelnielsen.org/ddi/how-thebitcoin-protocol-actually-works.
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At its core, Bitcoin is a decentralized, self-auditing,
peer-to-peer online ledger.22 While those words are not
immediately accessible, each can be broken down to get
a better understanding of how they apply to Bitcoin. Bitcoin is decentralized because it relies on numerous distributed users, utilizing hardware to host copies of the entire
blockchain.23 Moreover, Bitcoin is self-auditing. Every 10
minutes, when a new block is created, it confirms the prior
transactions already completed.24 Bitcoin is peer-to-peer
because it does not require a central authority to function
or to create new wealth.25 In contrast to fiat currencies that
rely on governments to print money, Bitcoin relies on an
algorithm to increase the supply at a steady, predetermined
rate.26 Lastly, Bitcoin acts as an online ledger, because every
transaction that has ever occurred, starting from its Genesis Block, is stored within the blockchain.27 Although this
information is important to appreciate what Bitcoin is,
understanding Bitcoin mining will demonstrate the need
and incentive for Bitcoin’s massive energy consumption.

B.

Proof of Work Explanation

The key to understanding Bitcoin mining is understanding the Proof of Work (“POW”) protocol. POW is used
to secure the Bitcoin blockchain by artificially making
it computationally expensive for network participants to
authenticate transactions and to reward them for their
efforts.28 If anyone could easily confirm transactions on
the Bitcoin blockchain, it would be easy for individuals
to cause chaos by confirming deceitful transactions. One
such example is that of double spending.29 For example, if
Sally could easily confirm transactions, she might attempt
to send one Bitcoin to Adam, and then immediately send
one Bitcoin to Joe.30 Sally could create numerous identities
and use them to confirm both of her transactions.31 When
Adam and Joe ask the network if those transactions were
valid, Sally could signal that they both were valid with her
numerous identities and effectively double spend the same
Bitcoin.32 This illustrates one reason why it is necessary
to make confirming transactions relatively expensive, in
order to prevent bad actors from corrupting the blockchain

22. Chris Weller, Bitcoin is Going Wild—Here’s What the Cryptocurrency Is All
About, Bus. Insider (May 25, 2017), http://www.businessinsider.com/
what-is-bitcoin-the-cryptocurrency-explained-2017-5.
23. Rosic, supra note 17 (individuals can see all Bitcoin addresses by using a
block explorer, but only have access to the addresses to which they hold the
private keys).
24. Id.
25. Id.
26. Noelle Acheson, How Bitcoin Mining Works, Coindesk (Jan. 29, 2018),
https://www.coindesk.com/information/how-bitcoin-mining-works.
27. The Genesis Block was the very first block create, that included the details
of the protocol, maximum supply, and emission rate of Bitcoin. What Is the
Bitcoin Genesis Block?, CryptoCompare.com (Feb. 13, 2015), https://www.
cryptocompare.com/coins/guides/what-is-the-bitcoin-genesis-block.
28. Nielson, supra note 21.
29. Id. at 3.
30. Id.
31. See id.
32. See id.
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with deceptive transactions.33 POW accomplishes this goal
via mining.
Bitcoin operates using the SHA-256 algorithm.34 This
algorithm is a puzzle that is difficult to solve, but easy to
confirm.35 The reason it is easy to confirm is because once
an answer is provided, one can work backwards by plugging in the answer to determine if that answer actually
solves the puzzle. Miners use high-powered computers to
solve this puzzle.36 After the puzzle is solved, they are given
a reward of 12.5 Bitcoins and the miners confirm a set of
transactions.37 The miners select the set of transactions to
be confirmed based on the size of the fees offered by the
network users making Bitcoin transactions. The fees paid
to miners are meant to further incentivize miners and help
prevent transactions from spamming the network, which
could be used maliciously to slow down the network.38 The
computers begin plugging nonces (variables) into the SHA256 algorithm until the result satisfies the target number,
which means the result is below or equal to the value of the
target.39 The target number adjusts in difficultly depending on the computational power (hash rate) being used
to search for the correct block.40 Therefore, the algorithm
ensures that the average time to find a new block averages
out to be approximately 10 minutes per block.41 Thus, even
though more resources are spent to validate the blocks, the
blocks do not pay out rewards at an accelerated rate.42
As long as Bitcoin’s price continues to rise, there will be
incentive for miners to invest more hash power into Bitcoin mining. Increased mining means more energy utilization by the Bitcoin network.43 Furthermore, an increased
hash rate offers further protection to the blockchain from
a 51 percent attack.44 This type of attack would require
one entity or a group of malicious entities to gain control of 51 percent of the mining power.45 Upon gaining
51 percent of the hash rate, the malicious entity could go
back into the blockchain’s history and rewrite transactions, allowing for double spending.46 This would be pos33. See id.; see also How Bitcoin Mining Works, Economist: Economist Explains (Jan. 20, 2015), https://www.economist.com/blogs/
economist-explains/2015/01/economist-explains-11.
34. Nielson, supra note 21.
35. See What Is Proof of Work, Bitcoinmining.com, https://www.bitcoinmining.com [https://perma.cc/4U3X-42ZR] (last visited Jan. 20, 2020).
36. Luke Fortney, Bitcoin Mining Explained, Investopedia (Nov. 6, 2019)
https://www.investopedia.com/terms/b/bitcoin-mining.asp.
37. Bitcoin, supra note 4 (showing the rate decreasing from 25 to 12.5 Bitcoins).
38. If there were no transaction fees, one could offer forth a near infinite number of micro transactions that would fill the blocks and make it difficult for
legitimate transactions to be processed, effectively harming Bitcoin’s utility. Ofird Beigel, The Complete Guide to Bitcoin Fees, 99bitcoins (June 6,
2019), https://99bitcoins.com/bitcoin-fees-explained.
39. Nielson, supra note 21.
40. Id.
41. Id.
42. See Acheson, supra note 26.
43. See Patrick Thompson, Bitcoin Mining’s Electricity Bill: Is It Worth It?,
Cointelegraph (June 2, 2018), https://cointelegraph.com/news/bitcoinminings-electricity-bill-is-it-worth-it.
44. See Neer Varshney, Here Is How Much It Costs to Launch a 51% Attack on
POW Cryptocurrencies, TNW (May 30, 2018), https://thenextweb.com/
hardfork/2018/05/30/heres-how-much-it-costs-to-launch-a-51-attack-onpow-cryptocurrencies.
45. Daniel Cawrey, Are 51% Attacks a Real Threat to Bitcoin?, Coindesk.com
(June 20, 2014), https://www.coindesk.com/51-attacks-real-threat-bitcoin.
46. Id.
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sible because with 51 percent of the hash power the group
could theoretically start rewriting previously confirmed
blocks, and with more hash power than all other miners
combined they could eventually catch up to the current
longest blockchain, therefore altering the ledger.47 The Bitcoin protocol requires that the longest blockchain is the
valid blockchain, and this malicious group would be able
to create the longest chain with their superior hash power.
Having large amounts of distributed hash power makes it
increasingly difficult for one entity or group to launch a 51
percent attack. However, logically, there is some question
over whether a 51 percent attack is likely because launching one would not only be extremely costly,48 but would
simultaneously undermine the value of Bitcoin (which it is
assumed the bad actor wants to exploit).49

C.

Bitcoin’s Energy Consumption

Bitcoin’s energy consumption is increasing at an alarming
rate. At the time of publication there are over 122 million
terahashes per second on the Bitcoin blockchain.50 Each
terahash is representative of 1 trillion nonces tried per
second.51 When Bitcoin began, the difficulty of the target
was low enough that a standard computer would have the
potential to find a block. With the advent of applicationspecific integrated circuit (ASIC) miners, this is no longer feasible.52 ASIC miners are computers designed with
one specific purpose; in this case, to solve the SHA-256
algorithm. Because they serve a singular function, ASIC
miners are exceedingly efficient at accomplishing their
task. Currently, one of the best and most efficient available Bitcoin miners is the Antminer S17+, which offers 67
terahashes per second, while drawing between 2680 watts
of power at the wall.53 This energy consumption is comparable to double that of a 16 cubic foot refrigerator, which
draws approximately 1200 watts per day; in contrast, the
Antminer draws this amount every hour.54 At any given
point, the energy used by Bitcoin miners could power over
7.2 million United States households.55 Compared to Visa,
which processed over 111.2 billion transactions in 2017,
47. Id.
48. A 51% attack would require the entity to control more than half of the
network, which would cost billions of dollars to do by buying hardware
(estimated to cost over sixteen billion dollars at the time of writing). See Cost
of a 51% Attack, GoBitcoin.io, https://gobitcoin.io/tools/cost-51-attack
(last visited Mar. 4, 2018).
49. Cawrey, supra note 45.
50. Hash Rate, supra note 7.
51. See Coin Rivet, supra note 6; Explaining Hash Rate or Hash Power in Cryptocurrencies, CoinSutra, https://coinsutra.com/hash-rate-or-hash-power/
[https://perma.cc/2F96-3P3E].
52. Christine Kim, The Rise of ASICs: A Step-by-Step History of Bitcoin Mining,
Coindesk, https://www.coindesk.com/rise-of-asics-bitcoin-mining-history
[https://perma.cc/4FZN-334Q].
53. See Ofir Beigel, Bitcoin Mining Hardware Reviews and Comparison, 99Bitcoins (Jan. 21, 2019), https://99bitcoins.com/bitcoin-mining/hardware/ [https://perma.cc/WC7Q-8JYA]; see also Antminer S17+, Bitmain,
https://m.bitmain.com/product/00020200117151322700cA9h5cat0694
(last visited May 23, 2020).
54. How Much Power Do Your Appliances Use?, Wholesale Solar, https://www.
wholesalesolar.com/solar-information/how-to-save-energy/power-table
[https://perma.cc/LS58-UTEQ].
55. Bitcoin Energy Consumption Index, supra note 11.
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Bitcoin consumed roughly 398 times the amount of energy.56 The extent of Bitcoin’s energy consumption is demonstrated by the fact that it represents an estimated 0.13% of
total energy consumption worldwide.57 Since 2017 the hash
rate of Bitcoin’s network has grown approximately 44 times
larger.58 This is telling because hash rate is a measure of the
number of nonces being tried per second. The increase in
the network hash rate indicates more miners are joining in
the process of solving the increasingly difficult mathematical problems provided by the SHA-256 algorithm.59

D.

Carbon Emissions

Another important aspect of Bitcoin mining is the carbon
emissions from the energy production used for the mining of Bitcoin.60 One dataset from a coal-powered Bitcoin
mining operation in Mongolia suggests that mining just
one bitcoin emits 8,000–13,000 kg of carbon dioxide
emissions.61 This mine produces 24,000–40,000 kg of
carbon dioxide emissions per hour.62 To extrapolate, the
mine is “responsible for (at least) the CO2 equivalent of over
203,000 car kilometers travelled” for every hour of operation.63 While it is possible that Bitcoin can be mined with
more sustainable energy options, there is a strong incentive
for Bitcoin miners to use whichever sources are most economical, even if those sources are fossil fuels.64

E.

Future Outlook

The problem of exorbitant energy consumption is further
exacerbated by Bitcoin’s set rate of inflation that systematically decreases the mining reward by half every 210,000
blocks (or four years).65 This may further incentivize mining because increased scarcity will drive the price higher.
An example of this was in July 2016, when the Bitcoin
block reward reduced from 25 Bitcoin down to 12.5 Bitcoin.66 In the months prior to the last halving of the block
reward, the price of Bitcoin increased by nearly 50% from
$450 to $650, eventually continuing upward to its current
price of over $9,500 per Bitcoin.67 Bitcoin’s maximum sup56.
57.
58.
59.
60.

61.
62.
63.
64.

65.
66.
67.

Id.
Id.
Hash Rate, supra note 7.
Daniel Shane, Bitcoin Boom May Be a Disaster for the Environment, CNN
(Dec. 7, 2017), http://money.cnn.com/2017/12/07/technology/bitcoinenergy-environment/index.html [https://perma.cc/UAX4-NRR6].
See generally Christopher Malmo, One Bitcoin Transaction Consumes as Much
Energy as Your House Uses in a Week, VICE: Motherboard (Nov. 1, 2017,
3:20 PM), https://motherboard.vice.com/en_us/article/ywbbpm/bitcoinmining-electricity-consumption-ethereum-energy-climate-change [https://
perma.cc/PM33-8SVU].
Id.
Id.
Id.
Jason Deign, 3 (More) Novel Plans to Mine Bitcoin With Clean Energy, Greentech Media, (Sept. 28, 2018), https://www.greentechmedia.com/articles/
read/3-more-novel-plans-to-mine-bitcoin-with-clean-energy#gs.2nujzak
[https://perma.cc/A48H-5HYL].
Nielson, supra note 21.
Diana Ngo, The Bitcoin Halving Explained, CoinJournal (July 9, 2016),
https://coinjournal.net/halvening-explained-infographic [https://perma.cc/
56AE-NH26].
Bitcoin, supra note 4.
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ply is 21 million coins, making the currency quite rare.68
Along with its rarity have come wild price speculations by
individuals like famous software pioneer John McAfee,
who estimates that a single Bitcoin will reach a value of
over $500,000 in the next three years.69 While a prediction like that sounds implausible, pundits have been decrying Bitcoin as a bubble for years.70 If Bitcoin continues to
go up in price, there will be large incentives for miners to
keep their machines mining and for new miners to join
in with hopes of striking digital gold. In turn, this will
increase the energy consumption of the total Bitcoin network. This represents a vicious and self-reinforcing cycle
that is profit-driven and may require government intervention to break.71 Unfortunately, the current legal framework
is insufficient to tackle this growing issue.

II.

Legal Background

Bitcoin and cryptocurrencies in general have been described
as operating in the “wild west,” evoking an understanding of the lawlessness surrounding these financial instruments.72 In the United States, the current legal framework
surrounding Bitcoin revolves entirely around taxation.73
For example, the profits of Bitcoin mining are treated as
income, while transacting with Bitcoin can be treated as
capital gains or losses depending on Bitcoin’s fluctuating
value.74 Bitcoin itself is viewed as property for tax purposes
by the IRS.75 However, there is a dearth of regulation on
the actual process of Bitcoin mining, and currently little
thought is given to the energy consumption and, by extension, environmental impact of Bitcoin mining.76
68. This number of 21 million was determine by the Genesis Block and could
only be altered via a hard fork of the See..
69. Tatsiana Yablonskaya, John McAfee Says Bitcoin Will Reach $500,000 in Just
Three Years, Coinspeaker (July 20, 2017, 6:49 AM), https://www.coinspeaker.com/2017/07/19/john-mcafee-bitcoin-price-prediction [https://
perma.cc/7CZD-ZF8C].
70. These comments are exemplified by CEO of JP Morgan Jamie Dimon, who
recently described Bitcoin as a bubble. Ron Insana, Bitcoin Is in a Bubble,
and Here’s How It’s Going to Crash, CNBC (Sept. 13, 2017, 12:48 PM),
https://www.cnbc.com/2017/09/13/bitcoin-is-in-a-bubble-and-heres-howits-going-to-crash-ron-insana.html [https://perma.cc/6HMF-MKKF]
71. Jay Adkisson, Bitcoin, Cryptocurrency and the Government Regulation
Paradox (Jan. 29, 2018), https://www.forbes.com/sites/jayadkisson/
2018/01/29/bitcoin-cryptocurrency-and-the-government-regulation-paradox/#7f45deef3531.
72. Evelyn Cheng, Cryptocurrencies Still a “Wild West” After Exchange’s Rocky
Rollout of Trading in New Coin, CNBC (Dec. 20, 2017, 5:36 PM), https://
www.cnbc.com/2017/12/20/cryptocurrencies-still-a-wild-west-after-rockyrollout-of-trading.html [https://perma.cc/X4GX-STGD].
73. Andrew Nory, An In-Depth Look at Bitcoin Laws & Future Regulation,
Blockonomi (June 7, 2018), https://blockonomi.com/bitcoin-regulation
[https://perma.cc/P3AU-XF33].
74. See I.R.C. §§ 61(a)(3), 1001(a)–(c), 1011; What You Need to Know About
Bitcoin Mining Taxes, Miners Union (Sept. 9, 2019), https://theminersunion.com/bitcoin-mining-taxes [https://perma.cc/JK8L-D28M].
75. Kevin Drawbaugh, Bitcoins Are Property, Not Currency, IRS Says Regarding
Taxes, Reuters (Mar. 25, 2014, 2:37PM), https://www.reuters.com/article/
us-bitcoin-irs/bitcoins-are-property-not-currency-irs-says-regarding-taxesidUSBREA2O1LR20140325 [https://perma.cc/URE3-XXX3].
76. But see Paul Lilly, Bitcoin Miners Are Crushing Power Grids in Washington
State as Electricity Demands Skyrocket, Hot Hardware (May 26, 2018,
9:40 AM), https://hothardware.com/news/bitcoin-miners-crushing-power-grids-washington-state-electricity-demands-skyrocket
[https://perma.
cc/9A4V-TUC8].
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A.

United States Legal Framework

The current legal framework in the United States is insufficient to address the problem of Bitcoin mining’s energy
consumption and by extension greenhouse gas emissions. There are no laws in the United States regarding the
consumption of electricity by private entities. However, the
lack of regulation for what is a rapidly growing industry is
problematic, as reactive policies fail to address large-scale
energy expenditure. Undoubtedly there are those who are
pleased with the deregulated nature of Bitcoin mining, as
they feel it is in lockstep with the ideological motivations
behind Bitcoin (namely deregulation and decentralization).
Originally, Bitcoin mining was done with standard computers, but as the difficulty of the network has increased
it is no longer feasible for these computers to compete.77
Although the S17+ ASIC is one of the most efficient miner
available, its $1,580 price tag is a barrier to many causal
Bitcoin miners.78 If ASIC miners could be regulated, it
might be the case that more individuals could mine with
less professional equipment, thereby increasing the decentralization of and access to the Bitcoin network.

B.

International Models

There is no international model for the United States to
follow regarding the regulation of Bitcoin. The regulatory
regimes that have emerged in other countries have largely
focused on the taxation and use of Bitcoin, as opposed to
the process of mining. For example, Vietnam came forth
with regulations, but the Vietnamese regulations are concentrated on stopping the use of Bitcoin for payments and
do not address the issue of energy consumption from Bitcoin mining.79
Some countries contemplated creating regulatory
schemes surrounding Bitcoin. For example, China is
examining the effect of Bitcoin mining on energy consumption.80 In a private meeting, People’s Bank of China
has reportedly crafted plans to lower the power supply
to some Bitcoin mining operations.81 While the precise
details remain unclear as to how this will be accomplished,
the plan apparently involves utilizing local governments to
regulate power usage and removal of “preferential benefits
such as discounted electricity and tax deductions.”82 In the
Chinese region of Inner Mongolia, local authorities have
been offering large mining operations subsidized electricity at a rate 30 percent cheaper than what other industrial
firms frequently pay.83 Allegedly, authorities have been
77. Kim, supra note 52.
78. Antminer S17+, Bitmain, https://m.bitmain.com/product/000202001171
51322700cA9h5cat0694 (last visited Jan. 23, 2020).
79. Daniel Palmer, Vietnam’s Central Bank Announces Ban on Bitcoin Payments, Coindesk (Oct. 31, 2017), https://www.coindesk.com/vietnamscentral-bank-announces-ban-on-bitcoin-payments.
80. Zheping Huang, This Could Be the Beginning of the End of China’s Dominance in Bitcoin Mining, Quartz (Jan. 5, 2018), https://qz.com/1172632/
chinas-dominance-in-bitcoin-mining-under-threat-as-regulators-hit-whereit-hurts-electricity.
81. Id.
82. Id.
83. Huang, supra note 80.
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empowered to “force mining operations out of business”
using measures related to electricity pricing, land use, and
environmental protection.84 These regulations do not seem
to be out of concern for potential environmental impact,
but spawn from Chinese officials who are concerned that
Bitcoin miners have taken advantage of artificially low
power prices, which has affected “normal electricity use.”85
The Chinese regulations will be enforced with the aid
of the National Development and Reform Commission,
which is in charge of the power supply.86 However, until
more details are available regarding the specific methods
China plans to use regarding the regulation of Bitcoin
mining, it cannot be known how this regulatory structure
will take shape and, by extension, how the United States
could look to emulate this regulatory scheme.

C.

How Can Bitcoin Mining Be Regulated?

Luckily, there may be a way to put ASIC mining hardware into a regulatory structure that could curb the overall
energy consumption of Bitcoin mining at least within the
United States. Title III of the Energy Policy and Conservation Act (EPCA)87 contains provisions intended to improve
energy efficiency.88 Goals of the EPCA include conserving energy supplies, regulating certain energy uses, and
improving energy efficiency in consumer appliances.89 The
EPCA offers a list of residential and commercial products
that are covered by efficiency standards, including refrigerators, furnaces, and dishwashers.90 While ASIC computers
are not on this list, the EPCA has a clause that allows the
Secretary of Energy to classify further consumer products
as covered products.91 Therefore, ASIC computers might
plausibly be added under this clause.
The first step to regulate ASIC computers under the
EPCA would be for the Department of Energy (DOE) to
determine that ASIC computers are “covered products.”92
For a product to be considered a covered product under
the EPCA, the Secretary must determine that: (1) “Classifying the product as a covered product is necessary for
the purposes of EPCA;” and (2) the average annual perhousehold energy use of that product is likely to exceed
100 kilowatt-hours per year.93 Being a covered product
only brings with it a labeling requirement regarding energy
84. David Gilbert, China Plans to Kill Most of the World’s Bitcoin Mining Operations, Vice News (Jan. 8, 2018, 6:30 AM), https://news.vice.com/en_us/
article/59w5eb/china-is-about-to-kill-nearly-all-bitcoin-mining-operationsin-the-world [https://perma.cc/B3XD-U9AK].
85. Steven Yang, China to Curb Power Supply for Some Bitcoin Miners, Bloomberg Tech. (Jan. 4, 2018), https://www.bloomberg.com/
news/articles/2018-01-03/china-is-said-to-curb-electricity-supply-for-somebitcoin-miners.
86. Id.
87. 42 U.S.C. §§ 6201–6422 (2018).
88. Id. (Chapter 77 of the Code discusses energy policy and conservation); see
also Energy Conservation Program: Proposed Determination of Computer
and Battery Backup Systems as a Covered Consumer Product, 70 Fed. Reg.
11345 (Feb. 28, 2014) (to be codified at 10 C.F.R. pt. 430).
89. 42 § 6201.
90. 42. § 6295.
91. 42. § 6292(b)(1).
92. Id.
93. Id.
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efficiency, but not energy efficiency standards.94 “For the
Secretary of Energy to prescribe an energy conservation
standard pursuant to 42 U.S.C. 6295(o) and (p)” the Secretary must also conclude that: “(1) The average household
energy use of the products exceeded 150 kWh per household for a 12-month period; (2) The aggregate 12-month
energy use of the products has exceeded 4.2 TWh; (3) Substantial improvement in energy efficiency is technologically
feasible;” and (4) Labeling alone is likely to be insufficient
to induce manufacturers to produce and consumers to purchase products that achieve maximum energy efficiency
that is technologically feasible and economically justified.95
More specifically, the Secretary shall ask if the “benefits of
the standard exceed its burdens.”96 In doing so, the Secretary considers: economic impact on manufacturers and
consumers, savings in operating costs throughout the lifetime of the product, total projected energy savings, potential lessening of utility or performance of covered products,
lessening of competition due to imposing a standard, the
need for national energy conservation, and other factors
the Secretary considers relevant.97 If it was determined that
ASIC computers fulfilled these requirements, the findings
would need to be endorsed by the Secretary of Energy and
proceed through notice and comment rulemaking before
coming into full effect.
To regulate computers, the DOE first created a notice of
proposed rulemaking (“NOPR”) regarding potential test
procedures in February 2014. This test measured energy
efficiency, energy use, or estimated annual operating costs
of computers.98 Interested parties could then present relevant data, perspective, and arguments concerning the test
procedure.99 In recommending a test procedure, the DOE
would take into account the technological progress made
in relation to energy efficiency of ASIC computers.100 The
DOE is then required to publish a NOPR that contains
proposals for prospective energy efficiency standards and
a summation of the DOE’s analysis of the relative impacts
of such standards.101 Along with a NOPR, the DOE
would be obligated to further provide a technical support
document (“TSD”) that would impart the “burdens and
benefits of potential standards, pursuant to 42 U.S.C. §
6295(o),” the criteria of which are discussed above.102 The
next aspect of this process is a period of not less than 60
days where “interested persons” can offer written or oral
comment on the proposed standards.103 Finally, after consideration of those comments and within a period of 90
days, the DOE would come forth with a final rule detail94. 42 U.S.C. § 6294; see generally 42 U.S.C. §§ 6291–6309 (detailing the
requirements of the program as a whole).
95. 42 U.S.C. § 6295(l).
96. 42 U.S.C. § 6295(o)(2)(B).
97. 42 U.S.C. § 6295(o)(2)(B)(i)(I)–(VII).
98. Energy Conservation Program for Consumer Products and Certain Commercial Equipment: Proposed Determination of Computers as a Covered
Consumer Product, 78 Fed. Reg. 41,873, 41,874 (July 12, 2013) (to be
codified at 10 C.F.R. § 430).
99. Id.
100. Id.
101. See generally 5 U.S.C. § 553 (discussing administrative rulemaking).
102. 78 Fed. Reg. at 41,874.
103. Id.
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ing new energy standards for ASIC computers.104 Finally,
endorsement by the Secretary of Energy would be required
to issue a final rule.

III.

Legal Analysis

The lack of regulation on Bitcoin mining is less harmful
than it might otherwise be, specifically because Bitcoin
mining is a cost-driven endeavor. Individuals are already
seeking to limit their energy consumption to maximize
their profit margin. However, with the current price of
Bitcoin, less efficient mining operations become viable.
If Bitcoin prices continue to trend upwards, then wildly
inefficient practices would become possible. This means
that while the market does offer some form of efficiency,
it also might need some form of regulation to help guide
it. Regardless of the motivations behind regulation, steps
should to be taken to make Bitcoin mining as energy efficient as possible.

A.

Definition of a Computer

Before examining the test as to whether computers might be
covered by the EPCA, it is necessary to define a computer,
as there is no current definition under the Code of Federal
Regulations.105 One proposed definition is “[a] consumer
product which performs logical operations and processes
data.”106 This device would, at minimum, need to include
a central processing unit (“CPU”) and the ability for users
to interact with the device, including via another computer.107 ASIC computers can be interacted with through
other computers, but do not themselves have keyboards or
the typical accouterments of traditional computers. Therefore, the proposed definition of computer would need to
take this unique physical aspect into consideration or risk
leaving a large loophole that could be exploited. Manufacturers might actively choose to leave user input devices out
of their products to avoid the label of computer and, like
ASIC miners, have them remotely accessed via a different
computer. Regardless, this definition of a computer would
include but not be limited to desktop computers, laptops,
notebooks, netbooks, and ASIC computers. Now that a
potential working definition has been proposed, the test to
see if computers might meet the requirements of a covered
product can be applied.

B.

First Prong of the EPCA Test

The first prong of the EPCA test is whether classifying
the product as a covered product is necessary for the purposes of the EPCA.108 Computers are not yet classified as a
“covered product.” However, computers are ubiquitous in
United States households and use an estimated 30.3 bil104. Id.
105. 42. U.S.C. § 6291 (definition section of the EPCA).
106. 78 Fed. Reg. at 41,874.
107. Id.
108. 78 Fed. Reg. at 41,873.
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lion kWh in the residential sector and 31.3 billion kWh in
the commercial sector.109 Moreover, computers have a large
variance in their annual energy consumption, demonstrating that there are technologies that can reduce the energy
consumption of computers.110 These factors demonstrate
the necessity for computers to be classified as not just covered products under the EPCA, but ultimately have energy
efficiency standards. Failure to include computers as covered products would be counterproductive to the overall
goal of the EPCA, which is largely focused on improving
energy efficiency.

C.

Second Prong of EPCA Test

The next prong to be considered is whether the average
annual per household energy use of the product is likely
to exceed 100 kWh in a year.111 According to DOE calculations, the average annual energy use for a desktop
computer was estimated at 220 kWh per year, while the
average annual energy use for a portable computer was
estimated to be 62 kWh per year.112 The weighted average
for energy consumption was determined to be 130 kWh
per year per computer.113 This does not take into consideration that many United States homes have multiple
computers and therefore it is likely that these numbers are
conservative.114 Yet, the DOE’s further calculations show
that they estimate average annual energy use at 291 kWh
per household per computer, which puts the consumption
substantially above the threshold of 100 kWh per year
necessary for the Secretary of Energy to classify computers as covered by the EPCA.115

D.

Test for Energy Conservation Standards:
Step I

Both prongs of the first test are likely to be satisfied and
computers should be considered a covered product.116
However, the Secretary of Energy should go one step further and examine the secondary test used to determine if
there should be energy conservation standards pursuant to
42 U.S.C. 6295(o) and (p).117 The first step in this test is
calculating whether the average household energy use of
computers exceeds 150 kWh per household in a year.118 The
DOE calculates the residential use of energy to be approximately 291 kWh per year.119 This is based upon two factors, the DOE’s determination that there are 104 million
households that own at least one computer, and because
the national consumption for the residential sector is esti109. Id. at 41,874.
110. Id.
111. Id. at 41,873.
112. Id. at 41,874.
113. Id.
114. 78 Fed. Reg. at 41,874.
115. Id.
116. Id.
117. Id. at 41,873.
118. Id. at 41,875.
119. Id. at 41,874–75.
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mated at 30.3 billion kWh the DOE comes to the figure of
291 kWh per year.120 This is significantly over the 150 kWh
minimum required by the first step of this test.121

E.

Test for Energy Conservation Standards: Step II

The second step requires computers to have an aggregate
energy use exceeding 4.2 TWh per 12-month period.122
The DOE has calculated that computers use approximately
61.6 TWh per year across both residential and commercial
use.123 Even if the standard only accounted for residential
use over a 12-month period, that would still be 30.3 TWh
per year.124 Either calculation results in numbers vastly
exceeding the 4.2 TWh per year minimum requirement.

F.

Test for Energy Conservation Standards: Step III

The third step of the test is showing that “[s]ubstantial improvement in energy efficiency is technologically
feasible.”125 This is difficult to prove. One indicator that
efficiency can be improved is showing a vast range of power
consumption between computers. For example, desktop
computers use an average of 200 kWh while laptops can
use between 50 and 100 kWh.126 However, this fails to
take into consideration the specifications of each individual
computer. One study shows that the energy use of desktop computers can range from 36 kWh to upwards of 250
kWh.127 Although this demonstrates that, within one style
of computer, a vast range exists, it once again does not consider the specifications of the computers or their intended
purposes. Gaming computers, for example, might have a
higher demand for energy because they have high performance graphics cards. For example, a comparison of two
ASICs sold by Bitmain shows that the S17+ with 40 Joule
per TH vastly out performs the S9 SE’s 80 Joule per TH.128
This data shows that there is potential for substantial
improvement in energy efficiency which is technologically
feasible within similar computers with similar functions,
and thus the third step of the test is satisfied.

120. 78 Fed. Reg. at 41,874.
121. Id. at 41,873.
122. Id.
123. Id. at 41,874 (stating that the estimate of national electrical usage in the
residential sector in 2013 was 30.3 billion kWh, and the estimate of the
national electrical usage in the commercial sector in 2013 was 31.1 billion kWh).
124. Id.
125. Id. at 41,873.
126. Id. at 41,874.
127. Megan Bray, Review of Computer Energy Consumption and Potential Savings, DssW (Dec. 2006), https://www.dssw.co.uk/research/computer_energy_consumption.html [https://perma.cc/JGN4-5G65].
128. Antminer S17+, Bitmain, https://m.bitmain.com/product/0002020011
7151322700cA9h5cat0694 (last visited Jan. 23, 2020), Antminer S9 SE17TH/s, Bitmain, https://m.bitmain.com/product/000201912121326222
74d285mEB9061F (last visited Jan. 23, 2020).
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G.

Test for Energy Conservation Standards:
Step IV

The fourth and final step of the test is perhaps the most
daunting, as it requires showing that labeling alone is likely
to be insufficient to induce manufacturers to produce, and
consumers to purchase, products that achieve maximum
energy efficiency, are technologically feasible, and economically justified.129 Clearly, ASIC miners are still sold
despite their relative energy inefficacy. Energy efficiency
standards have been necessary for other ubiquitous household appliances like microwaves and televisions.130 The fact
that computers have become equally prevalent begs the
question as to why computers have been excluded from the
regulatory scheme. Adequate answers are scant; opponents
might argue that computers’ functional diversity precludes
an encompassing efficiency standard. For example, with
the advent of smartphones that effectively operate as computers, should smartphones that effectively operate as computers be held to the same efficiency standards as desktop
computers? That would seem absurd. However, much like
every other appliance that is covered by the EPCA and
has energy conservation standards, there might be many
efficiency subcategories.131 Ideally, energy efficiency standards would be adopted specifically for ASIC miners. The
goal for ASIC miners would be to establish a minimum
joule per (gigahash) GH. The joule per GH requirement
sets a better standard for ASIC computers because it demonstrates increases in efficiency. Moreover, a strict kWh
cap could be placed on ASIC miners that would prevent
extreme energy consumption.
Determining whether these standards are economically
justified is beyond the scope of this Note, as the testing
procedure to make this determination would also need
to be enacted by the DOE. Therefore, in absence of the
NOPR or TSD, a strict answer cannot be reached as to
whether computers would provide a solution to one of the
central questions to the entire inquiry: namely, whether
the efficiency standards are in aggregate a cost saving or
burdensome to the consumer over the course of the appliance’s lifetime.132

IV. Legal Solution
This Part contemplates two legal solutions, one within the
currently existing EPCA structure and the other a modification of the EPCA that would allow ASICs to be regulated
independently from computers. Lastly, this Note discusses
potential counter-arguments and rebuttals.
129. 78 Fed. Reg. 41873.
130. Fact Sheet—Energy Efficiency Standards for Appliances, Lighting and Equipment (2017), Envtl. & Energy Study Inst. (Aug. 11, 2017), https://www.
eesi.org/papers/view/fact-sheet-energy-efficiency-standards-for-applianceslighting-and-equipmen [https://perma.cc/53QR-HJEQ].
131. See 42 U.S.C. § 6295.
132. Energy Conversation Program: Energy Conservation Standards for Standby
Mode and Off Mode for Microwave Ovens, 78 Fed. Reg. 36,315 (proposed
Feb. 14, 2012) (to be codified at 10 C.F.R. pt. 429-430).
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A.

Solution Within the Current Framework

The DOE should determine that computers are covered
products under the EPCA, but the Secretary should go further and determine appropriate energy efficiency standards
for ASIC computers. Enacting these energy efficiency standards would not be a wild departure from previous regulations imposed on appliances as they gained prominence
and dominance in United States households. The microwave is a prime example. The DOE established the microwave as a covered appliance under 42 U.S.C. § 6292(b)(1)
and energy efficiency standards for the microwave under
42 U.S.C. § 6295(o) and (p).133 In 2013, energy efficiency
standards for microwaves were finalized, saving consumers
nearly $3 billion on energy bills through the year 2030.134
After extensive impact analysis of these regulatory
changes, then-Energy Secretary Ernest Moniz said, “Appliance efficiency standards represent a huge opportunity to
help families save money by saving energy, while still delivering high quality appliances for consumers.”135 One of the
large considerations in the process of confirming these new
efficiency standards was that there was a beneficial impact
on the consumers through the cost savings these more
efficient models would offer.136 Yet, the DOE also made
the determination that the standards they proposed represented maximum improvement in energy efficiency that is
technologically feasible and economically justified, while
crucially “maintaining product utility.”137 The DOE was
aided in determining that these standards were acceptable
because “products achieving these standard levels” were
already commercially available.138
In the present case of ASIC computers, there exist ASICs
that offer high energy efficiency, which demonstrates that
the technology to improve efficiency is available. This
demonstration of feasible technological improvements was
important in making the determination that the energy
standards were acceptable.139 Moreover, that computers
have been contemplated as a covered consumer product
further validates that there may be acceptable energy standards to be applied.140

133. New Energy Efficiency Standards for Microwave Ovens to Save Consumers
on Energy Bills, U.S. Dep’t Energy (May 31, 2013), https://energy.gov/
articles/new-energy-efficiency-standards-microwave-ovens-save-consumersenergy-bills [https://perma.cc/SX9W-6ZJX]; Energy Conservation Program for Consumer Products and Certain Commercial Equipment: Proposed Determination of Computers as a Covered Consumer Product, 78
Fed. Reg. 41,873, 41,874 (proposed July 12, 2013).
134. New Energy Efficiency Standards for Microwave Ovens to Save Consumers on
Energy Bills, supra note 133.
135. Id.
136. Energy Conversation Program: Energy Conservation Standards for Standby
Mode and Off Mode for Microwave Ovens, 78 Fed. Reg. 36,315 (proposed
Feb. 14, 2012) (to be codified at 10 C.F.R. pt. 429-430).
137. Id.
138. Id.
139. See Sebastian Anthony, 5.9 Watts: The World’s Most Efficient High-End Computer, Extreme Tech (Sept. 10, 2012, 8:08 AM), http://www.extremetech.com/
extreme/135719-5-9-watts-the-worlds-most-efficient-high-end-computer.
140. Energy Conservation Program for Consumer Products and Certain Commercial Equipment: Proposed Determination of Computers as a Covered
Consumer Product, 78 Fed. Reg. 41,873, 41,874 (proposed July 12, 2013)
(to be codified at 10 C.F.R. § 430).
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Resulting from the 2013 proposed rulemaking, the
DOE considered “determin[ing] tentatively that computers . . . qualify as a covered product” for labeling, though
the Secretary of Energy has not published in the Federal
Register a proposed rulemaking requiring energy conservation standards for computers.141 The Secretary of Energy
should renew the 2013 proposed rulemaking and pursue
energy conservation standards for computers, as computers seemingly fulfill all the requirements of an appliance
that could be regulated under the EPCA. The major question at this point would be, pursuant to a NOPR and TSD
issued by the DOE, would energy efficiency standards be
economically justifiable and relate to ultimate cost savings
for consumers. If it was determined that energy efficiency
standards are cost-effective, then the Secretary of Energy
could begin setting standards for ASIC miners.
If ASIC computers were given a minimum efficiency
that was lower than the most efficient Bitcoin miner, the
S9i, the sale of all miners on the market would be prohibited. That would seem antithetical to the goals of regulation, because instead of passing on savings to the consumer,
it would decrease competition and violate the “technically
feasible” aspect of 42 U.S.C. § 6295(p)(2)(B).142 If the
energy efficiency standards were both a minimum joule
per GH and maximum kWh then this combined standard effectively could be set at a rate that would include
the existing energy hogs that are ASIC miners. Regarding
enforcement, 42 U.S.C. § 6304 gives United States district
courts jurisdiction to restrain any person from distributing products that do not conform to 42 U.SC. § 6295.143
Thus, while these regulations would effectively do nothing
to stop the current miners that exist in the United States
from operating, it could curb the future sale of miners in
the United States. Imposing new energy efficiency and
maximum kWh would effectively stop the expansion of
these United States-based mining operations. If the efficiency rating was set at the current level of the S9i, that
would prevent the sale of less-efficient Bitcoin mining
ASICs. This would ultimately aid in lowering energy consumption within the United States.

B.

Solution Amending Current Framework

The problem with the current framework is that it requires
ASIC computers to be regulated similarly to other computers. This is due to the second prong of the EPCA test being
concerned with the “average annual per household energy
use.”144 Moreover, within the test for energy conservation
standards, the first step also is concerned with the “average annual per household energy use.”145 The “per household” wording makes regulating ASIC miners particularly
difficult, since unlike computers and microwaves, ASICs
are not nearly as ubiquitous. In all likelihood, the average
household does not have any ASIC miners. Therefore, the
141. Id.
142. 42 U.S.C. § 6295(p)(2)(B).
143. 42 U.S.C. § 6304.
144. 78 Fed. Reg. 41,873.
145. Id.
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wording could be changed to “average annual energy use
per product,” and ASIC miners would be directly targeted
by the regulation. In this way, individual products that are
particularly energy gluttonous, such as ASIC miners, could
be effectively regulated.

C.

Counter Arguments

It might be argued that the problem of Bitcoin energy
consumption can be solved via other regulatory forces
that would cause a decline in value. Many governments
are concerned with the problem of money laundering and
how Bitcoin can act as a conduit for other illegal activity.146
One possibility is that regulations in a bid to prevent illegal
activity hurt the price of Bitcoin and therefore discourage
the expansion of Bitcoin mining. Though despite threats
and bans, Bitcoin’s price has continued to rise.
Another option is that this problem might be solved due
to economic constraints and not government intervention.
Mining Bitcoin is largely done for profit. If more miners
come online and price does not continue to increase, it
stands to reason that a point of equilibrium may be reached.
More miners joining the network might eventually ruin
the profitability. If profitability is destroyed, there is no
longer the incentive to continue mining, meaning ASIC
miners will need to continue to compete for efficiency or
cheap electricity, leading to a less energy intensive network.
However, waiting and hoping for a decline in the price of
Bitcoin puts all hopes of reducing energy consumption and
improving energy efficiency on market forces. If the value
of Bitcoin does not wane significantly then the incentive
for inefficient mining continues.
Other cryptocurrencies have already solved the problem
of massive energy consumption by their respective networks. A competing protocol known as proof of stake can
be “several thousand times more cost effective and does
not require mining.”147 This protocol only requires that
individuals host a copy of the blockchain with collateral
coins at stake, which can be done on a device as small and
unobtrusive as a Raspberry Pi. While there is some debate
as to whether the proof of stake protocol is as safe for the
network as POW, the energy and scaling issues are alleviated.148 Yet, there is little hope for this alternative protocol
of ever being adopted by the Bitcoin network. Bitcoin miners have a vested interest in maintaining the status quo,
as they control the network and would likely be reluctant
to undermine their own mining operations and financial
146. Id.; see Darryn Pollock, Is Global Front on Bitcoin Regulation Possible?, Cointelegraph (Jan. 16, 2018), https://cointelegraph.com/news/is-globalfront-on-bitcoin-regulation-possible [https://perma.cc/V94R-T65Y].
147. Ameer Rosic, Proof of Work vs. Proof of Stake: Basic Mining Guide, Block
geeks,https://blockgeeks.com/guides/proof-of-work-vs-proof-of-stake[https://
perma.cc/3J4N-WLKR].
148. Lester Coleman, Report: Ethereum Set to Ditch Mining in Favor of Proof of
Stake, CCN (Feb. 28, 2017, 4:39 PM), https://www.ccn.com/ethereumset-to-ditch-mining-in-favor-of-proof-of-stake; see Rosic, supra note 147 (A
further alternative has been created that operate as nonlinear blockchains,
these are known as directed acyclic graph or DAG protocols.); Nadja Bester,
Is Directed Acyclic Graph (DAG) Blockchain’s New Competitor?, Invest in
Blockchain (Jan. 7, 2018), https://www.investinblockchain.com/dagblockchain-new-competitor [https://perma.cc/8XHY-B3S5].
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interests. Governments have been put on notice regarding
decentralized currencies such as Bitcoin and the growth
of these coins may depend on how governments choose to
regulate the production of these currencies.

V.

Conclusion

The mining of Bitcoin is a highly energy-intensive industry. As it continues to scale it will consume large amounts
electricity and ultimately have an adverse impact on the
environment. The current legal framework for regulating Bitcoin is insufficient to address this problem. However, if computers are ushered into the EPCA regulatory
scheme for energy efficiency, this could effectively curb
the growth of United States-based Bitcoin mining operations. Despite this EPCA-based solution being a possible
way the United States government might regulate Bitcoin
mining, it is unlikely to have a large effect on the energy
consumption of the network as a whole. Even with energy

efficiency standards prohibiting the sale of ASIC miners in
the United States, there are many other markets for ASIC
miners. Without coordinated international cooperation,
the Bitcoin network will continue to grow and miners will
find the cracks in the regulatory schemes. Many miners
are already preparing for regulatory action by the Chinese
Government by setting up subsidiaries internationally.149
Miners are taking precautionary measures and looking
for greener pastures where the electricity is promised to be
cheap. Specifically, many miners are looking toward the
Canadian province of Quebec.150 Because numerous governments are still uninformed about Bitcoin, there will
likely remain refuge for large mining operations even if
they are not located in the United States or China. The
decentralized nature of Bitcoin means that it is doubtful
any single government will be able to control Bitcoin mining through regulatory means.151 Yet, with the increasing
adoption of Bitcoin there will very likely be a proportionally increasing need to address the unsustainable energy
consumption of the Bitcoin network.

149. See Sarah Hsu, China’s Shutdown of Bitcoin Miners Isn’t Just About Electricity, Forbes (Jan. 15, 2018, 10:34 PM), https://www.forbes.com/sites/
sarahsu/2018/01/15/chinas-shutdown-of-bitcoin-miners-isnt-just-aboutelectricity/#2255fb97369b [https://perma.cc/DG99-4WBH].
150. Id.
151. See Pollock, supra note 146.
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ADJUSTING RENEWABLE PORTFOLIO
STANDARDS TO INCENTIVIZE ENERGY
STORAGE IN NEW HAMPSHIRE
Raymond Richards*
“The shift to a cleaner energy economy won’t happen overnight, and it will require tough choices along the way. But
the debate is settled. Climate change is a fact.”
—Barack Obama

To a native of the Granite State, it is no surprise that New
Hampshire’s energy prices are some of the highest in the
nation.1 In 2015, New Hampshire residents paid 46 percent
more for their retail electricity than the national average.2
While part of the responsibility for high prices falls on state
policymakers, New England states overall pay high retail
prices compared to national averages.3 After understanding
the general attributes of the state, its growing dependence
on natural gas for electricity production, and the possibility
of losing the largest nuclear generating facility in the state,
it will be clear that legal innovation is necessary to inject
new and diverse sources of electricity generation to increase
overall supply and lower the cost of power in the state.
Stored Energy Resources (SERs)4, while not yet at the
point of economic viability, could revolutionize the state’s
energy options. By utilizing public policy tools to encourage the growth and development of storage technology in
the state, New Hampshire could more effectively diversify
its power mix with clean sources of electricity generation.
By implementing a revision to the state Renewable Portfolio Standard (RPS) and developing a procurement plan
to encourage private bilateral contracting for energy, New
Hampshire could emerge as a leader of the clean energy
economy while promoting in state business and reducing
its carbon footprint. Spurring economic development,
providing clean renewable energy, and protecting the envi-

ronment are goals that some states only dream of. New
Hampshire has the ability to tackle all three with relatively
simple measures, and make this not-so-far-off pipedream a
booming economic reality.

I.

Introduction to the State and
Its Problem

A.

New Hampshire, Generally

*J.D., Class of 2019, The George Washington University
Law
School.
‘

Nestled into 9,304 square miles of the northeastern United
States, the state of New Hampshire is home to approximately 1.3 million people.5 Bordered to the north by
Canada and to the south by Massachusetts, New Hampshire is flanked to the west by Vermont and to the east by
Maine and the Atlantic Ocean.6 Its climate is fairly variable, with mild summers, long, cold winters, magnificent
autumn colors, and cool springs.7 As one of the six New
England states, New Hampshire traces its heritage back to
the nation’s formative years, being founded in 1788 as the
ninth state in the Union.8 Paying tribute to its revolutionary roots, the state motto of “Live Free or Die” is an homage to General John Stark who famously toasted to his men
“live free or die; death is not the worst of all evils.”9
The state’s economy was once heavily dependent on mill
work lining rivers with iconic brick buildings, but transitioning into the modern era, mill work and manufacturing largely disappeared, and new industries like Smart
Manufacturing and High Tech (SMHT) have filled the
void.10 While industries involved in SMHT now account
for about 19 percent of the state’s economy,11 a 2011 study
performed by the New Hampshire Center for Public Policy shows that the energy market in New Hampshire is one
of the least attractive features of the state to SMHT busi-
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5.

2.
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See Cameron P. Wake et al., Univ. of N.H., New Hampshire’s Electrical Markets: Natural Gas, Renewable Energy, and Energy Efficiency 45 (2017) (based on total dollars spent, New Hampshire residents pay
more toward utilities, fuel, and public services than the national average).
Id.
Id.
Also referred to as “Electric Storage Resources” or ESRs. “FERC defines an
ESR as ‘a resource capable of receiving electric energy from the grid and storing it for later injection of electricity back to the grid.’” Raymond Richards,
Preemption, I Think Not: Evaluating California’s Stored Energy Procurement
Law Against FERC Order 841, 36 Pace Envtl. L. Rev. 229, 232 (2019); 18
C.F.R. § 35.28(b)(9) (2018).

See Fast Facts, New Hampshire Almanac, NH.gov, https://www.nh.gov/
almanac/fast-facts.htm (last visited Nov. 12, 2017) [https://perma.
cc/6W6U-SPN7].
6. Id.
7. Id.
8. Id.
9. See State Emblem, New Hampshire Almanac, NH.gov, https://www.nh.gov/
almanac/emblem.htm (last visited Nov. 12, 2017).
10. See Your Guide to New Hampshire’s Economy, NPR StateImpact, https://
stateimpact.npr.org/new-hampshire/tag/newhampshireeconomy (last visited Nov. 12, 2017) [https://perma.cc/N8FV-QRRF].
11. Id.
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nesses because of high electricity rates and a public policy
that makes future rates uncertain.12 Sig Sauer, a manufacturer of firearms and ammunition, relocated a plant from
New Hampshire to Arkansas citing energy savings as a
significant motive for the move. The company’s president
estimated they would save over $1 million per year on their
electric bill.13
Residents also carry heavy energy bills. In 2016, the
average price per kilowatt-hour for residents was 15.66
cents, putting New Hampshire above the national average
by 5.25 cents; this is a roughly 33 percent higher electricity bill for consumers in New Hampshire than average
U.S. locations.14
Table 1 – Average Cost of Retail
Electricity Per Kilowatt/Hour in 201615

National Rank
and State

Average Retail Price
(cents per kW/h)

1: Hawaii

23.87

2: Alaska

17.93

3: Connecticut (New
England state)

17.24

4: Massachusetts
(New England state)

16.48

5: Rhode island (New
England state)

16.28

6: New Hampshire
(New England state)

15.66

50: Louisiana

7.46

12. See Dennis Delay & Steve Norton, N.H. Ctr. for Pub. Pol’y, Smart
Manufacturing and High Technology: New Hampshire’s Leading
Economic Sector 38 (2011).
13. See Elizabeth Dinan, NH’s High Electricity Costs Threaten State Economy,
Seacoastonline.com (Jan. 29, 2017, 7:40 AM), http://www.seacoastonline.com/news/20170129/nhs-high-electricity-costs-threaten-state-economy [https://perma.cc/6HLZ-ADMR].
14. See Table 1.
15. State Electricity Profiles, U.S. Energy Info. Admin. (Jan. 8, 2019), https://
www.eia.gov/electricity/state (last visited Feb. 23, 2018) [https://perma.cc/
E92W-PX23].
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B.

The Growing Dependency on Natural Gas

Generating electricity requires a diverse mix of fuels to
power varying types of generation sources.16 Diversifying
a fuel portfolio is like diversifying a retirement portfolio;
generally speaking, it is unwise to place all the eggs into
one basket. Financial advisors commonly recommend that
clients invest in a broad range of stocks, bonds, or other
assets, so that if a loss is experienced in one asset, that loss
is mitigated by other assets not subject to the same forces
as the negatively affected one.17 The same idea is true of
energy generation.
New England’s, and thus New Hampshire’s, energy
portfolio has experienced changes in resource allocation
since the shale revolution flooded the market with cheap
and readily available natural gas in the late 2000s.18 In
2000, the New England fuel mix was composed of 22 percent oil, 18 percent coal, 31 percent nuclear, 13 percent
hydroelectric and other renewables, 15 percent natural gas,
and 2 percent pumped storage (a form of hydroelectric).19
In 2015 the numbers shift significantly regarding natural
gas, coal, and oil, with the other sources of fuel remaining
fairly steady. Natural gas accounted for 49 percent of the
fuel mix, and oil and coal fell to 2 percent and 4 percent
respectively.20 The skyrocketing popularity of using natural
gas to power electricity generation is putting the diversity
of the regional energy portfolio at risk while also imposing
significant strains on regional natural gas pipeline infrastructure.21 Pairing a growing reliance on natural gas with
a pipeline system ill-equipped to handle peak demand, a
supply and demand imbalance emerges, and electricity
producers using natural gas to fuel power production are
hit with sky-high fuel prices.

C.

Baseload Generation in the Face of Nuclear
Decommissioning

The term “load” in the energy sector is a term used to
describe “[t]he amount of electric power or gas delivered or
required at any point on a system. Load originates primarily at the energy consuming equipment of the consumers.”22
“Baseload” refers to “minimum load over a period of time
. . . [produced by] generation plants designed and operated
nearly continuously and at almost full capacity.”23 Nuclear
power is classic baseload generation because of the way in
16. See Joel B. Eisen et al., Energy, Economics and the Environment 75
(Robert C. Clark et al. eds., 4th ed. 2015).
17. See generally The Guide to Diversification, Fidelity: Fidelity Viewpoints
(Aug. 2, 2017), https://www.fidelity.com/viewpoints/guide-to-diversification [https://perma.cc/AG6L-P8BV].
18. See Eisen et al., supra note 16, at 142 (stating that “almost all of the
increase in U.S. gas production through 2040 is expected to come from
growth in shale gas supplies”); see also Wake et al., supra note 1, at 20.
19. Wake et al., supra note 1, at 21.
20. Id.
21. Russel Kooistra, Note, How FERC Confuses the Role of State and Local Authorities in Regulating Certified Natural Gas Pipelines, 6 Geo. Wash. J. Energy & Envtl. L. 59, 61 (2015).
22. Matthew Bender & Co., Inc., Energy Law and Transactions Scope, in 7 Energy Law and Transactions ch. 7, pt. 14, unit IV (2017).
23. Id.
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which the nuclear fuel cycle operates. To produce electricity, nuclear reactors facilitate nuclear fission in a chain reaction which produces heat used to create steam, which then
drives a turbine that generates electricity.24 A fission chain
reaction is difficult to start and stop, thus, once a nuclear
reactor is up and running, it operates continuously and at
near full capacity until the nuclear fuel is spent and thus
unable to sustain further energy generation.25
Seabrook Station, a nuclear power plant owned and
operated by NextEra Energy, Inc. (NextEra), is the largest nuclear reactor in New England and is responsible for
producing about 56 percent of New Hampshire’s net electricity generation.26 The Station came online in 1990, with
an operating license set to expire in 2030.27 Nuclear power
plants operate under a licensing structure governed by the
Nuclear Regulatory Commission (NRC). Initial operating
licenses are granted for a period of years subject to the terms
of the license, but in no case may they exceed 40 years from
the date of issuance.28 Operating licenses are renewable,
provided the applicant follows the correct procedure and
the NRC deems the plant fit for continued usage, becoming effective immediately upon issuance.29
NextEra has applied for a 20-year renewal license to
operate through 2050, but it faces fierce opposition from
activist groups and the NRC has yet to approve the renewal.30 The state must prepare for the possibility of operating
without this bulk source of nuclear power by encouraging
the development of clean and diverse sources of generation.
Encouraging the use of SERs is a crucial step in the development of a cleaner mix of power generation to help meet
the state’s energy needs.

II.

Stored Energy Resources and State
Procurement Mandates

A.

What Is a Stored Energy Resource?

The Federal Energy Regulatory Commission (FERC)
defines SERs are described by the as “resource[s] capable of
receiving electric energy . . . and storing it for later injection
of electric energy back to the grid.”31 Common forms of
24. See Eisen et al., supra note 16, at 398–99.
25. Id. at 399, 430.
26. New Hampshire State Profile and Energy Estimates, U.S. Energy Info. Admin., https://www.eia.gov/state/?sid=NH#tabs-4 [https://perma.cc/HU3TREL2].
27. Seabrook Station’s 20-Year License Renewal: We’re Committed to Serving New
England, NextEra Energy Res., https://www.nexteraenergyresources.
com/what/nuclear_seabrook_license_faq.shtml [https://perma.cc/5GHCPZZ7].
28. 10 C.F.R. § 50.51(a) (1996).
29. 10 C.F.R. § 50.54(b)-(c) (2015).
30. Rik Stevens, As Seabrook Nuclear Plant Turns 25, Both Sides Still Claim Victory, Portland Press Herald (Aug. 22, 2015), https://www.pressherald.
com/2015/08/22/as-seabrook-nuclear-plant-turns-25-both-sides-still-claimvictory [https://perma.cc/4SAA-WHU9].
31. Electric Storage Participation in Regions With Organized Wholesale Electric
Markets, 162 F.E.R.C. ¶ 61,127 at para. 29 (2018) (to be codified at 18
C.F.R. pt. 35) (it should be noted that these resources do not actually hold
electricity, rather, they use electricity to created potential energy using a
chemical process; discussion of this process is outside the scope of this note).
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SERs are batteries, flywheels32, and pumped hydro-electric
facilities.33 These resources are important for the development of renewable sources of generation because most
renewable sources such as wind and solar have variable and
unpredictable rates of generation.34 Pairing storage with
renewable generation like wind and solar can maximize the
usefulness of these generation sources by capturing excess
generation during times of low demand and releasing it to
the grid during times of high demand.35
Consider the following situation to illustrate the benefits
of SERs. Anyone who has prepared coffee using a French
press knows the beverage requires consumption relatively
close to the point of steeping or else risk the disastrous scenario of lukewarm brew. Luckily, for the coffee connoisseurs of the world, technology exists to remedy the problem:
the insulated container. The insulated container allows the
consumer to store available heat by keeping the coffee hot
and ready, to be used during a period of new demand.
After mugs have been filled, there is a lull in demand until
the consumer requires another jolt of caffeine. Using the
insulated thermos allows excess generation to be used to
meet future demands without the need for initiating a new
round of generation. Imagine a world where we brew a
fresh pot of coffee each time we need a hot refill!
Unfortunately, this is the regime we operate under as
electricity consumers. Each time we flip on a light, plug
in an appliance, or charge our phones, we draw on freshly
generated electricity, produced at almost the exact moment
of consumption. Let that sink in: the lights in your home
were, less than one second ago, a reserve of natural gas,
coal, uranium, wind, or some other fuel used to generate
electricity.36 What if we could use an idea similar to that
used to store hot coffee and deliver it hot and ready to drink
at the moment of demand, to electricity demands? Such a
scheme is possible but it requires state energy policies that
favor such resources.
Storage will also play an important role in balancing
the load37 of the energy market. A load curve expresses
the relationship of power supplied to the time of occurrence by illustrating the varying magnitude of load during

32. “Electricity is used to accelerate a flywheel (a type of rotor) through which
the energy is conserved as kinetic rotational energy. When the energy is
needed, the spinning force of the flywheel is used to turn a generator.” About
Electricity Storage, EPA.gov (last updated Apr. 3, 2018), https://www.epa.
gov/energy/electricity-storage.
33. Electric Storage Participation in Markets Operated by Regional Transmission
Organizations and Independent System Operators, 157 F.E.R.C. ¶ 61,121 at
para. 1 (2016) (to be codified at 18 C.F.R. pt. 35).
34. See generally Amy L. Stein, Reconsidering Regulatory Uncertainty: Making a
Case for Energy Storage, 41 Fla. St. U.L. Rev. 697, 710 n.63 (2014) (discussing the way in which integrating storage to renewable sources of generation can combat challenges such as variable and unpredictable generation);
see also Bakke, infra note 36, at 3 ( “The more solar there is in any given
mix of ‘fuels’ used to generate electricity, the harder it is to cope with the
sudden arrival of a cloud, especially at five in the afternoon when things on
the demand side have just shot through the roof.”).
35. See generally Stein, supra note 34, at 710 n.63.
36. See Gretchen Bakke, The Grid: The Fraying Wires Between Americans and Our Energy Future xxiv, 5 (2016).
37. Load is the “amount of electric power or gas delivered or required at any
point on a system. Load originates primarily at the energy consuming
equipment of the customers.” Matthew Bender & Co., Inc., supra note 22.
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the period covered.38 The effect of solar energy lessens the
overall demand for energy from the grid during hours of
daylight. Coupling a solar generating source with an SER
would allow for increased production of solar energy during daylight hours to be carried over to times when the sun
isn’t shining. The idea behind this is that during daylight
hours, the battery would be charged with excess generation
produced by solar PV panels. At night or on rainy days, the
battery would release the stored energy to compensate for
the lack of solar generation. SERs can also allow for usage
of generating resources during off-peak times39 when they
would normally not be in use, to send energy to storage
devices which could then release it back into the grid during hours of peak demand.40 Using storage in this manner
can promote maximum efficiency of generating resources.41

B.

State Stored Energy Programs

1.

California’s Storage Mandate

In 2013, California became the first state in the nation to
compel investor-owned utilities to procure energy from
SERs.42 The state required Pacific Gas & Electric, Southern California Edison, and San Diego Gas and Electric,
to procure 1.325 gigawatts (GW) of stored energy by the
year 2020.43 The cost of the newly procured SERs will be
paid for by California ratepayers in relation to the amount
of power each utility procures.44 The law states that costbased recovery for SERs from California ratepayers will be
proportional to the benefits they confer and that all rates
and charges must be just and reasonable.45

2.

New York’s Storage Mandate

The state of New York has eclipsed California with regard
to SER procurement goals. In January 2018, the Governor
released New York’s goal of procuring 1.5 GW of storage
capacity by 2025 to help the state reach its highly ambitious renewable portfolio goal of 50% by 2030.46 The goal
38. Id.
39. An off-peak time is a time when demand for electric energy is low. See Cal.
Pub. Util. Code § 2835(d).
40. See Cal. Pub. Util. Code § 2835(e) (2011) (defining “[p]eak demand period”).
41. See id. at § 2836.2(c) (2013) (stating that use of storage can result in the
most efficient use of generation sources).
42. Bill Sweet, California’s First-in-Nation Energy Storage Mandate, IEEE Spectrum (Oct. 23, 2013, 17:30 GMT), https://spectrum.ieee.org/energywise/
energy/renewables/californias-firstinnation-energy-storage-mandate.
43. See id.; see also Application of San Diego Gas & Elec. Co. (U902m) for Approval of Its Energy Storage Procurement Framework & Program as Required by
Decision 13-10-040 & Related Matters, 317 P.U.R. 4th 80 (Oct. 16, 2014)
(breaking down the procurement requirements between the utilities as 580
MW for SCE, 580 MW for PG&E, and 165 MW for SDG&E by 2020).
44. Steven Ferry, Energy Storage, in Law of Independent Power § 2:21
(2017).
45. See Cal. Pub. Util. Code § 2838.3 (2017); see also Cal. Pub. Util. Code
§ 451(1977). For a detailed discussion of the California electricity market, see Raymond Richards, Preemption, I Think Not: Evaluating California’s
Stored Energy Procurement Law Against FERC Order 841, 36 Pace Envtl.
L. Rev. 229, 239-41 (2019).
46. Julian Spector, The Best News Yet for Energy Storage in New York, GreenTech Media (Jan. 10, 2018), https://www.greentechmedia.com/articles/
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of the statute is to facilitate SERs to be paired with renewable sources of generation to aid in New York’s fight against
climate change.47 Recognizing that SERs can serve as a
solution to the timing mismatch between renewable generation and consumer demand as well as a way to reduce
demand on the grid during peak hours, the state passed the
Energy Storage Deployment Program.48

III.

The Concurrent Nature of State and
Federal Law in the Energy Economy

The Federal Power Act (FPA) makes room for both state
and federal actors in the energy markets.49 FERC and state
Public Utility Commissions (PUCs) each have their own
spheres of influence, but because of the unique nature of
electricity and the energy market, sometimes the jurisdictional lines can become blurred. Although FERC retains
jurisdiction over all wholesale sales of energy in interstate
commerce, states have considerable room to take customized measures to tailor their state energy program in the
manner they see fit. Put succinctly,
[FERC] believes that states have numerous ways outside of
PURPA50 to encourage renewable resources. As a general
matter, states have broad powers under state law to direct
the planning and resource decisions of utilities under
their jurisdiction. States may, for example, order utilities
to build renewable generators themselves, or deny certification of other types of facilities if state law so permits.
They also, assuming state law permits, may order utilities
to purchase renewable generation.51

As will be shown later, this seemingly vast amount
of power wielded by the states is not without significant
checks by federal law and court precedent.

A.

Part II of the Federal Power Act

Electricity markets are grounds for significant federalism
concerns. The landmark case that forced the federal government to address the issue of federalism in the electricity market fittingly came out of New England in 1927. In

47.

48.

49.

50.
51.

read/new-york-storage-industry-cash-target#gs.jTW4IoU [https://perma.
cc/9TT7-4ZZF].
Iulia Gheorghiu, New York Unveils Roadmap to 1.5 GW Storage by 2025,
UtilityDive (June 21, 2018), https://www.utilitydive.com/news/newyork-unveils-roadmap-to-15-gw-storage-by-2025/526292 [https://perma.
cc/529W-EZXL].
Id.; see also N.Y. Pub. Serv. L. § 74 (2017). The program will be paid for
largely by state subsidized funding of $260 million coming from the New
York State Energy Research and Development Authority (NYSERDA);
$200 Million will be in the form of green financing from the NYSERDA
“Green Bank,” while the remaining $60 million will be distributed from
NYSERDA’s Clean Energy Fund. See Spector, supra note 46.
See generally 16 U.S.C. § 824(b)(1) (2015) (stating the federal jurisdiction
shall not be extended to facilities used for the generation of electric energy
or facilities used in local distribution, or transmission of energy in intrastate commerce, or over facilities which transmit electricity used solely by
the transmitter).
Public Utilities Regulatory Policies Act, 16 U.S.C. §§ 2601-2645 (1978).
S. Cal. Edison Co. San Diego Gas & Electric Co., 71 F.E.R.C. ¶ 61,269,
62,080 (1995).
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Public Utilities Commission of Rhode Island et. al. v. Attleboro Steam & Electric Company, the United States Supreme
Court (Supreme Court) ruled on the issue of a state public
utilities commission setting the price of electric current to
be sold in interstate commerce.52 The Narragansett Electric
Lighting Company (Narragansett) was a generator of electricity located in Providence, RI, selling its power to the
Attleboro Steam & Electric Company (Attleboro), located
in Massachusetts.53 In 1924, Narragansett filed a new rate
schedule with the Rhode Island PUC which, if approved,
would obligate Attleboro to pay an increased rate for the
electricity they purchased from Narragansett.54
After investigating the proposed rate increase and realizing that at the current rates charged Narragansett was operating at a loss, the Rhode Island commission ordered the
new rates into effect, thus charging Attleboro more money
for the electricity purchased from Narragansett than was
negotiated for in the contract between the two entities.55
The underlying issue was the state of Rhode Island dictating the price that citizens of Massachusetts paid for electricity. This type of control exerted by one state over another
cannot stand in the Federal system of government and is
exactly the type of transaction that the Commerce Clause
of the U.S. Constitution56 was designed to prevent. Writing
for the Supreme Court, Justice Sanford stated, “The rate is
. . . not subject to regulation by either of the two states . . .
but, if such regulation is required it can only be attained by
the exercise of the power vested in Congress.”57
After Attleboro, Congress closed what became known
as the “Attleboro Gap”58 with the passage of Part II of the
FPA. This legislation gave exclusive authority to the Federal
Power Commission (now FERC) over the wholesale sale
of power in interstate commerce.59 Aside from closing the
Attleboro Gap, Part II of the FPA carved out what was then
a clear line separating federal jurisdiction from state jurisdiction.60 The Commission was granted jurisdiction over
the transmission and sale of electric energy in interstate
commerce because such commerce is affected with the
public interest, and federal regulation of such a thing was
necessary in the public interest.61 The FPA reserved to the
states, jurisdiction over “any other sale of electric energy
. . . ,” that is, any sale of electric energy that is not a wholesale sale in interstate commerce.62

52. See Pub. Util. Comm’n of R.I. v. Attleboro Steam & Elec. Co., 273 U.S. 83,
84 (1927).
53. See id.
54. See id. at 84–85 (interestingly enough, Attleboro was the only one of Narragansett’s customers for which this new rate would apply).
55. See id. at 86.
56. U.S. Const. art. I, § 8, cl. 3.
57. See Attleboro Steam & Elec., 273 U.S. at 90.
58. The “Attleboro Gap” refers to the lack of federal legislation governing the
sale of electricity at wholesale in interstate commerce.
59. 16 U.S.C. §§ 824–824m (2015).
60. Id. at § 824.
61. Id. at § 824(a).
62. Id. at § 824(b)(1).
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B.

Public Utilities Regulatory Policies Act

Although FERC exercises broad authority over interstate
wholesale sales of electricity, certain “qualified facilities” (QFs)63 are exempt from federal regulation under
the FPA, the Public Utilities Holding Companies Act
of 1935 (PUHCA), and from some state regulations.64.
PURPA was first introduced to Americans by a cardiganclad Jimmy Carter during the energy crisis of the 1970s.65
Proponents of PURPA also owe a tip-of-the-hat to New
Hampshire Senator John Durkin, who wanted a small
garbage-burning plant in New Hampshire to be able to
turn its excess heat into electricity to be sold to the Boston energy market and slipped in legislation which became
PURPA section 210.66 Section 210 is most notable for its
mandate that utilities purchase output from QFs at the
utility’s avoided cost.67
Section 210 of PURPA establishes that a QF may be one
of two varieties, (1) a small power production facility, or (2)
a cogeneration facility,68 and provides the framework for
a facility to meet the requirements of a QF.69 The definitions in section 201 relate to “fuel use, operating and efficiency standards, [and facility size,]” while 18 C.F.R. § 292
provides the regulations.70 The distinction between small
power production and cogeneration are important because
each type carries its own set of benefits and drawbacks.
In 2005, FERC amended rules relating to small power
producers and cogeneration facilities. Responding to
section 1253 of the Energy Policy Act of 2005, FERC
amended PURPA to include section 210(m).71 Section
210(m) did away with the provision of PURPA which
requires utilities to purchase generation from QFs at the
utility’s avoided cost72 when the QF has non-discriminatory access to FERC-approved wholesale markets.73 QFs
located in regions governed by Regional Transmission
Organizations (RTOs) can no longer rely on section 210 to
supply a guaranteed buyer of generation.
Late in 2013, FERC issued a final rule addressing the
issue of energy storage, in particular, whether storage
63. A QF is either a cogeneration facility or a small power production facility
that satisfies FERC’s size, fuel, operating, efficiency, and ownership criteria under the Public Utilities Regulatory Policies Act (PURPA). Matthew
Bender & Co., Inc., supra note 22.
64. Supra note 50.
65. See Bakke, supra note 38, at 86–87.
66. Id. at 98.
67. Avoided cost is “the cost to the electric utility of the electric energy which,
but for the purchase from such cogenerator or small power producer, such
utility would generate or purchase from another source.” 16 U.S.C. § 824a3(d) (2015); see also Am. Paper Inst. v. Am. Elec. Power Serv. Corp., 461
U.S. 402, 406 (1983).
68. 16 U.S.C. § 824a-3 (2015).
69. Id. at § 796.
70. Thomas E. Mark, Determination of Qualifying Facility Status for Small Power
Production and Cogeneration Facilities, in 5 Energy Law and Transactions
§ 130.03 (2018).
71. New PURPA Section 210(m) Regulations Applicable to Small Power Production and Cogeneration Facilities, 71 Fed. Reg. 64,341, 64,342 (Nov. 1,
2006) (codified at 18 C.F.R. pt. 292).
72. North Carolina Has More PURPA-Qualifying Solar Facilities Than Any Other
State, EIA.gov (Aug. 23, 2016), https://www.eia.gov/todayinenergy/detail.
php?id=27632.
73. Michael J. Zimmer, Electric Utility Obligation to Purchase From Qualifying
Facilities, in 3 Energy Law and Transactions § 70.05 (2017).
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would be considered “generation” for the purpose of PURPA.74 This determination was important for interconnection reasons—if storage facilities qualified as small power
generators, they would enjoy PURPA’s interconnection
benefits. FERC Order 792 established that energy storage
facilities were to be treated as small power production facilities, making storage facilities eligible for interconnection
in a “just and reasonable and not unduly discriminatory
manner.”75 This determination will play a role when assessing the proposed reconfiguration of New Hampshire’s
Renewable Portfolio Standard.76

C.

New Hampshire State Energy Law

The electricity industry in New Hampshire depends on
three primary players.77 First, FERC is the federal rulemaking body with jurisdiction over wholesale sales of electric
current in interstate commerce pursuant to the FPA.78 Second, New Hampshire is a state within a restructured competitive energy market, so an RTO called ISO-NE79 has
been authorized by FERC to perform three critical roles:
(1) operate the electrical grid to coordinate and direct the
flow of electricity in the region, (2) administer the wholesale
energy market in the region, and (3) perform power system planning to ensure regional long-term electricity needs
will be met.80 Lastly, the New Hampshire Public Utilities
Commission (NH PUC) is the state authority existing to
“ensure that customers of regulated utilities receive safe,
adequate and reliable service at just and reasonable rates.”81
The NH PUC oversees the competitive retail access offered
in the state which is in place to “develop a more efficient
industry structure and regulatory framework that results in
a more productive economy by reducing costs to consumers while maintaining safe and reliable electric service with
minimum adverse impacts on the environment.”82
State renewable energy initiatives are largely governed
by NH PUC rules.83 The rules in PUC 2500 apply to providers of electricity generally, traders of renewable energy
certificates (REC), persons qualifying for funds from
the Renewable Energy Fund (REF), and other renewable
energy sources located within the state.84 The policy of the
state is to encourage small scale and other diverse sources of
power generation to lessen dependence on any one source
74. Final Rulemaking, Small Generator Interconnection Agreements & Procedures,
145 F.E.R.C. ¶ 61,159 (2013).
75. Id. at para. 25.
76. See generally infra Part V, Section A (discussing the proposed RPS plan and
explaining that the state can conclude that storage will be considered generation on the basis of Order No. 792).
77. See Wholesale and Regional Issues, N.H. Pub. Util. Comm’n, http://www.
puc.state.nh.us/Electric/wholesaleandregionalissues.htm (last visited Mar.
2, 2018) [https://perma.cc/E3BE-4KGX].
78. 16 U.S.C. § 824 (2015).
79. Independent Systems Operator-New England (ISO-NE) is a not-for-profit
company authorized by FERC
80. See Our Three Critical Roles, ISO New England, https://www.iso-ne.com/
about/what-we-do/three-roles (last visited Mar. 2, 2018) [https://perma.
cc/5YF9-D86C].
81. About Us, N.H. Pub. Util. Comm’n, http://www.puc.state.nh.us/Home/
aboutus.htm (last visited Mar. 2, 2018) [https://perma.cc/R2K8-SAQA].
82. N.H. Rev. Stat. Ann. § 374-F:1(I) (1996).
83. N.H. Code Admin. R. Ann. Pub. Util. Comm’n 2500 (2014).
84. Id. at 2500.02(a)-(d).
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and to encourage generation that uses in-state and renewable fuels.85
Looking first at the Renewable Portfolio Standard,
the rule issues a mandate to each provider86 that is not
otherwise exempt pursuant to PUC 2503.0187 to either
(1) “[o]btain and retire [RECs] sufficient in number and
class types to meet or exceed the percent of total megawatthours of electricity supplied . . . for each [listed year,]” or
(2) make payments into the REF.88 This gives entities falling under the regulation the option of either producing or
purchasing the requisite amount of renewable energy, or
making payments to the NH PUC.

D.

New Hampshire’s Renewable Portfolio
Standard

New Hampshire, like many states, has adopted a state
Renewable Portfolio Standard (RPS) that lays out goals
regarding the inclusion of renewable electricity generation
in the state.89 The RPS states that its purpose is to “provide fuel diversity to the state and New England generation supply through the use of local renewable fuels and
resources that serve to displace and thereby lower regional
dependence on fossil fuels.”90 According to the statute, the
RPS “has the potential to lower and stabilize future energy
costs by reducing exposure to rising and volatile fossil fuel
prices.”91 The statute expressly states that using renewable
energy can help keep “investment dollars in the state to
benefit [New Hampshire’s] own economy.”92 States in
RTO regions commonly use RPSs to provide a market to
smaller players such as PURPA QFs since PURPA section
210(m) removed the mandatory purchase requirement in
RTO regions.93
The RPS sets out targets issued to each energy provider in the state, which directs them to compose their
power supply mix of a minimum percentage of renewable energy sources, broken down by production year and
class of energy generation.94 The classes of energy generation are broken into categories labeled I, II, III, and IV,
where each category represents a class of generation with
similar attributes. Generally speaking, Class I renewables
are more desirable (resources like new production wind,
tidal current, and geothermal) than Class IV renewables
(existing small hydroelectric).95 Looking at the portfolio
composition percentage mandates, New Hampshire puts a
85. N.H. Rev. Stat. Ann. § 362-A:1 (2010).
86. N.H. Code Admin. R. Ann. Pub. Util. Comm’n 2502.30 (2014).
87. This exemption pertains to contracts entered into for a term of years by
providers of electricity on or before July 1, 2012.
88. N.H. Code Admin. R. Ann. Pub. Util. Comm’n 2503.01(a)(1)–(2),
2503.02 (2014).
89. See N.H. Rev. Stat. Ann. § 362-F (2017) (Electric Renewable
Portfolio Standard).
90. Id. at § 362-F:1.
91. Id.
92. Id.
93. See Zimmer, supra note 73; see also Eisen et al., supra note 16 at 759–60
(discussing the benefits of renewable portfolio standards).
94. N.H. Rev. Stat. Ann. § 362-F:3 (2017) (showing the RPS chart); see also
id. at § 362-F:2(XV) (defining “renewable energy source”).
95. Id. at § 362-F:4 (renewable energy classes described).
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premium on Class I and Class III generation, with a goal of
composing energy portfolios of 15% Class I and 8% Class
III renewables by the year 2025.96 Compare this number to
the combined target of Class II and IV renewable of just
2.2%, and one can see what type of generation is valued
by the State.97

1.

Renewable Energy Certificates

To meet the RPS goals, the state has implemented a REC
program under RSA 362-F:6, with corresponding regulations from the NH PUC located in the State Code.98 The
Code defines “certificate” as “the record that certifies and
represents each megawatt-hour (MWh) generated by an
eligible renewable energy-generating source under RSA
362-F:6.”99 Certificates (sometimes called “credits”) are
incredibly useful in states that have an RPS because they
allow utilities to (1) show that they have purchased or generated the state mandated amount of renewable power, or
(2) trade the certificates with other providers in the market
so as to help the purchasers achieve the mandated renewable energy quota.100 Put differently, when a provider generates renewable energy, the state will issue one REC per
MWh generated. The producing party can then retire the
credit, counting that credit toward its own overall total of
renewable energy required in its mix, or sell the credit to a
buyer in the market, allowing the buyer to count the credit
toward its overall total of renewable energy in its mix.101

2.

Renewable Energy Fund

New Hampshire established a second method of reaching
RPS mandates by creating the REF. The REF is a non-lapsing account in which “all alternative compliance payments
deposited pursuant to [PUC] 2503.02 . . . shall be held”
and invested by the State Treasurer as provided by law.102
The REF serves two important purposes. First, the REF
supplies energy providers an alternate to the RPS RECs
by allowing them to “make payment to the commission
. . . for each MWh not met for a given class obligation
through the acquisition of [renewable energy] certificates .
. . ,” if paying into the fund is less expensive than acquiring
available renewable energy certificates.103 Second, the REF
provides a source of funding for renewable energy initiatives in the state such as incentive payments to residential
owners of renewable generation (e.g., rooftop solar panels),
incentives/rebates as the commission sees fit, and renewable
projects in the non-residential sector.104
96. Id. at § 362-F:3 (target portfolio composition chart) (Class III Generation
includes “existing” methane from biomass).
97. Id. (Class II resources are “new” solar, and Class IV are “existing”
small hydroelectric).
98. Id. at § 362-F:6; N.H. Code Admin. R. Ann. PUC 2500 (2014).
99. N.H. Code Admin. R. Pub. Util. Comm’n 2502.05 (2014).
100. See Eisen et al., supra note 16, at 821–22.
101. Id.
102. N.H. Rev. Stat. Ann. § 362-F:10 (2017); see also N.H. Code Admin. R.
Pub. Util. Comm’n 2508.01 (2014).
103. N.H. Rev. Stat. Ann. § 362-F:10(II) (2017).
104. Id. at § 362-F:10(V), (VIII), (XI).
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If an energy provider does not produce the required
amount of renewable energy to diversify its energy mix
with the requisite percentage of renewables and purchasing
RECs from other providers proves to be more expensive
than the rates specified by the NH PUC, then the provider can opt to pay into the REF at statutorily prescribed
rates to comply with state law.105 In practical terms, if
providers are generating renewables in sufficient quantity
and at a low enough cost, then more of the energy used
by New Hampshire residents will be created by renewable
means. If, on the other hand, providers cannot attain the
generation mandates and purchasing RECs proves to be
expensive, the state receives a source of funding to advance
its renewable energy goals, and the generators will not be
unnecessarily burdened by high costs of purchasing RECs
on the open market. Both scenarios also result in overall
benefit to the businesses and residents of the state.

IV. Assessing State and Federal Energy
Programs
To make sense of the applicable laws and regulations, a
look at recent holdings produced by the federal courts provides context for modern application.

A.

FERC v. Electrical Power Supply Ass’n,
136 S. Ct. 760 (2016)

After the issuance of FERC Order No. 745, Electric Power
Supply Association (EPSA) challenged the rule as a federal regulation of a retail rate, expressly violating the jurisdictional boundaries established in the FPA.106 Order No.
745 tackled the issue of payment to providers of Demand
Response (DR), and mandated that when DR is sold to
the wholesale market, the provider of DR is to be paid
the “localized marginal price” (LMP).107 DR is the idea of
conserving energy when demand of electricity is reaching
high levels.108 The premise is that rather than producing
an additional MW of power and sending it into the grid,
a MW of demand is curtailed instead. The RTOs encourage this by paying “consumers for commitments to curtail
their use of power, so as to curb wholesale rates and prevent
grid breakdowns.”109 Order No. 745 directs RTOs “to pay
LMP for any accepted demand response bid, just as they
do for successful supply bids.”110 Prior to this case making
it to the Supreme Court, the U.S. Court of Appeals for the
D.C. Circuit held Order No. 745 invalid because it lures
105. N.H. Rev. Stat. Ann. § 362-F:10(II)(a)–(d) (2017).
106. See FERC v. Elec. Power Supply Ass’n (EPSA), 136 S. Ct. 760, 766 (2016).
107. “Locational (or localized) marginal price” is explained by ISO-NE as “a way
for wholesale electric energy prices to reflect the value of electric energy at
different locations, accounting for the patterns of load, generation, and the
physical limits of the transmission system.” See FAQs: Locational Marginal
Pricing, ISO New England, https://www.iso-ne.com/participate/support/
faq/lmp (last visited Feb. 25, 2018) [https://perma.cc/76T2-5NDK].
108. See EPSA, 136 S. Ct. at 770–71.
109. Id. at 770.
110. Id. at 771; see also 76 Fed. Reg. 16,666–16,669, ¶¶ 45–67.
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retail customers into the wholesale market by encouraging them to reduce retail consumption, thus it engages in
direct regulation of the retail market by a federal actor.111
In a 6-2 decision, the Supreme Court overturned the
D.C. Circuit and held that FERC was not engaging in
direct regulation of the retail market, allowing Order
No. 745 to stand.112 Addressing FERC’s statutory grant
of jurisdiction under the FPA, the Supreme Court discussed that a rigid reading of the statute could “extend
FERC’s power to some surprising places.”113 Justice
Kagan explained that if FERC were to have authority
over literally everything that had an effect on the wholesale market, it could regulate various industries to adjust
behavior so as to “implement its vision of reasonableness
and justice.”114 Because this could not possibly be what
Congress intended when drafting the FPA, the Supreme
Court approved a statutory construction of FPA language
that limits FERC’s jurisdiction to “rules or practices that
directly affect the wholesale rate.”115

B.

Hughes v. Talen Energy Marketing, LLC,
136 S. Ct. 1288 (2016)

Another 2016 Supreme Court ruling on FERC’s jurisdictional authority under the FPA was the Talen Energy case.
In this scenario, the state of Maryland enacted a regulatory scheme which provided a guaranteed rate to an electricity generator through mandatory contracts for the sale
of capacity into the wholesale capacity market.116 In each
RTO, capacity is the same general idea. PJM, the RTO
that oversees the region in question in Talen Energy, uses
a capacity market called the Reliability Pricing Model
(RPM) to procure long-term power supply assets (sources
of generation) on a three-year basis. PJM allows generators
to sell their ability to produce a certain capacity of energy
at a future time. In other words, no actual power is bought
or sold. Rather, the RTO is paying the generator for having the generation resources available to produce a certain
quantity of energy at a future date, if need be.117
The capacity market is a wholesale auction run by the
RTOs under FERC authority, where electricity generators
are paid for having generating resources available, but not
necessarily for producing any electricity.118 The capacity
market utilizes a bidding system where power suppliers
place a bid into an auction, the bid being the price the gen111. Id. (direct regulation of the retail market by FERC would be invalid under
the FPA § 201 which grants FERC exclusive jurisdiction over wholesale
sales in interstate commerce, and reserves to the states jurisdiction over all
other sales).
112. Id. at 784.
113. Id. at 774.
114. Id.
115. Id.
116. See Hughes v. Talen Energy Mktg., LLC, 136 S. Ct. 1288, 1291–92 (2016).
117. See Capacity Market (RPM), PJM Learning Ctr., https://learn.pjm.com/
three-priorities/buying-and-selling-energy/capacity-markets.aspx (last visited Mar. 1, 2018) [https://perma.cc/T9DA-AXAE].
118. See generally John P. Perkins III, Electric Capacity markets and Resource Adequacy: Recommendations to Properly Balance Competition and Reliability in
RTO and ISO Regions, 5 Geo. Wash. J. Energy & Envtl. L. 26, 31 (2014).
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erator is willing to accept for maintaining a certain capacity for power generation.119 Once the RTO has determined
that enough capacity has been bid into the market, it takes
the highest bid received, calling it the “clearing price,” and
pays the clearing price to each bidder accepted into the
market.120 A high clearing price generally signals that more
capacity is needed,121 while a low clearing price is an indicator that the required level of capacity has been met and that
no new capacity-generating facilities should be built.122
Maryland’s state regulatory scheme had a direct effect
on the FERC-run capacity market by the manner in which
its “contract for differences” handled capacity.123 The state
was eager to encourage a new power production project
within its borders, so it sought proposals and ultimately
settled on a gas-fired plant to be built by a company called
CPV.124 Rather than a standard bilateral contract for capacity where the ownership of capacity is transferred from the
plant to a utility, CPV kept ownership of its capacity, sold
it into the wholesale capacity auction, and was supplied a
guaranteed price for its capacity from the state of Maryland, not the market price from the capacity auction.125 If
CPV’s bid cleared the market and the clearing price fell
below the contract price agreed upon between CPV and
Maryland, Maryland public utilities were obligated to pay
CPV the difference between the clearing price and the contract price.126 This payment ultimately came from the pockets of Maryland ratepayers in the form of higher electricity
bills.127 If CPV’s bid cleared the market and the clearing
price stayed higher than the contract price, CPV was obligated to pay the Maryland utilities the difference, and the
savings was supposed to flow down to retail consumers.128
Failure to clear the market resulted in no payment at all to
CPV, so CPV had a strong incentive to bid in at the lowest
possible price to guarantee acceptance in the market and
the agreed upon contract price with Maryland.129 Because
payment was contingent on CPV’s bid being accepted into
the wholesale capacity market, it was effectively tethered to
a wholesale rate.130
This payment scheme was the downfall of the Maryland
program. The Supreme Court held that Maryland’s program disregarded an interstate wholesale rate set by FERC,
119. See Talen Energy, 136 S. Ct. at 1293.
120. See id.
121. Higher prices are thought to encourage more market participants.
122. See Talen Energy, 136 S. Ct. at 1293.
123. Id. at 1297 (agreeing with the Forth Circuit that Maryland’s program sets
an interstate wholesale rate for electricity which is the exclusive jurisdiction
of FERC).
124. See id. at 1294–95.
125. See id.
126. Id. at 1295.
127. Id. at 1295 (the utilities passed the required costs onto Maryland consumers
in the form of higher retail prices for electricity).
128. Id.
129. Id. As a side note, it is common industry practice for participants to bid into
FERC capacity auctions at or around a price of $0.00 to be accepted into
the market, in hope of a subsequent bid coming in at a higher price which
would raise the clearing price, guaranteeing the participant at least the new
clearing price. FTR Auction Bids—Annual, PJM, https://dataminer2.pjm.
com/feed/ftr_bids_annual (last visited Feb. 18, 2020) [https://perma.cc/
QD7W-5FCC].
130. Talen Energy, 136 S. Ct. at 1295, 1299.
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thus, Maryland’s program could not stand.131 Maryland’s
scheme made FERC’s clearing prices irrelevant to CPV
because CPV knew they would be paid the contract price
regardless of what happened in the PJM market. Furthermore, concern arises when considering market manipulation that could occur if states were to subsidize entrants
to the capacity market. Because a high clearing price is a
signal that more capacity is needed and a low clearing price
signals that current levels are satisfactory, manipulation of
clearing prices by state actors could have the inadvertent
effect of incentivizing new capacity when it is not needed,
or chilling the expansion of capacity when it is needed.132
The last paragraph of Justice Ginsburg’s opinion contains critical language, stating, “Nothing in this opinion
should be read to foreclose Maryland and other States
from encouraging production of new or clean generation
through measures ‘untethered to a generator’s wholesale
market participation.’”133 This language indicates that the
Supreme Court’s holding is narrow, and that other states are
welcome to implement programs to encourage the energy
market in their state to develop as they see fit, so long as
the state program does not function in a manner so as to
disregard or circumvent a federal regulatory scheme.134

C.

Allco Finance Limited v. Klee, 861 F.3d 82
(2d Cir. 2017), cert. denied

Allco provides an interesting contrast to Talen Energy in
that it deals with a state program which was upheld by the
courts. Allco was decided by the U.S. Court of Appeals for
the Second Circuit—a request for certiorari was denied
by the Supreme Court in early 2018.135 The issues in Allco
surround the Connecticut Department of Energy and
Environmental Planning’s (DEEP) issuance of a Comprehensive Energy Strategy (CES) that laid out two goals:
(1) to promote “‘diversification’ of Connecticut’s energy
generation sources in order to mitigate ‘price and reliability
risks,’” and (2) to “increase renewable energy generation
in the state and in adjacent states[.]”136 These goals should
sound quite familiar, as they are almost identical to the
goals New Hampshire passed in RSA § 362-F, setting
out to (1) mitigate price and reliability issues through fuel
diversification, and (2) reducing regional dependence on
fossil fuel.137
To meet the goals set forth in the CES, the Connecticut
state legislature passed a statute giving the DEEP Commissioner the authority to “(a) solicit proposals for renewable
energy, (b) to select winners of the solicitation, and (c) to
‘direct [Connecticut’s utilities] to enter into’ bilateral contracts . . . with chosen winners.”138 When the commissioner
131. Id.
132. Id. at 1293.
133. See id. at 1299.
134. See id.
135. Allco Fin. Ltd. v. Klee, 805 F.3d 89 (2d Cir. 2015), cert. denied, 138 S. Ct.
926 (2018).
136. Allco Fin. Ltd. v. Klee, 861 F.3d 82, 89 (2d Cir. 2017).
137. See N.H. Rev. Stat. Ann. § 362-F (2017).
138. See Allco, 861 F.3d at 89.
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took such action, Allco Finance challenged, arguing that
it violated both the FPA and PURPA because a Request
for Proposal (RFP) issued by the DEEP Commissioner,
which “directs” Connecticut public utilities to enter into
contracts for wholesale power, usurps FERC’s authority.139
The U.S. District Court for the District of Connecticut dismissed the claim, and a panel from the
Second Circuit affirmed the dismissal on procedural
grounds.140 Allco proceeded to remedy its procedural
deficiencies, but to no avail. The district court dismissed
the preemption claims with prejudice for lack of Article
III standing and Allco timely appealed to the Second
Circuit.141 Ultimately, the Second Circuit dismissed the
preemption claim, finding “none of Allco’s arguments
sufficient to meet the standard set by [Federal Rule of
Civil Procedure (FRCP)] 12(b)(6).]”142

1.

The Compulsion Claim

Allco’s first argument was that the direction of the DEEP
Commissioner to public utilities was a form of compulsion
only available to FERC, and thus should be preempted by
the FPA.143 The court rejected this argument by pointing
to the mechanics of the alleged compulsion and saying
that a direction by the Commissioner is not necessarily
compulsion.144 The court further explained that because
the direction of the Commissioner did not mandate the
utilities actually accept a deal and enter into a contract, it
did not amount to compulsion under the FPA.145 Because
the direction was not compulsion to enter into a specific
contract but rather a direction to seek contract opportunities the utility could freely reject, the court correctly
determined that the RFP program was not preempted by
the FPA.146

2.

Potential Effects on the Wholesale Market

After determining the RFP program did not compel utilities to enter into specific contracts, the court turned to the
effect of the RFP program on the wholesale market.147 Recognizing the symbiotic nature of state and federal efforts
139. Id. at 91.
140. See id. at 90–91 (dismissing Allco’s claims because (1) PURPA’s private
right of action required Allco to petition FERC to initiate corrective
actions, which it did not do, (2) Allco did not exhaust its administrative remedies which it was required to do before filing its claim with the
District Court, and (3) Allco lacked standing to bring the preemption
claim because it could not show the remedy sought would redress the
harm claimed).
141. See id. at 94.
142. Id. at 97; see also Fed. R. Civ. P. 12(b)(6) (failure to state a claim upon which
relief can be granted).
143. Id.
144. Id.
145. Id. at 97–98.
146. Id. at 98.
147. See id. at 99–101 (showing the transition of the court from one issue into
another); see also EPSA, 136 S. Ct. at 775 (2016) (stating that only FERC
has the authority to make rules that directly affect a wholesale rate); see also
Hughes v. Talen Energy Mktg., LLC, 136 S. Ct. 1288, 1299 (2016) (explaining that states are not foreclosed from encouraging the production of
renewable energy so long as the state program is untethered to a generator’s
wholesale market participation).
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in the modern electrical energy economy, the court noted
that “collaborative federalism statutes [envision] a federalstate relationship marked by interdependence . . . . Where
coordinate state and federal efforts exist within a complimentary administrative framework, and in the pursuit
of common purposes, the case for federal pre-emption
becomes [less persuasive].”148
Allco’s argument was based on the theory that the RFP
would increase energy supply available to utilities, thus putting downward pressure on those utilities’ avoided costs.149
Addressing this concern, the court cited Talen Energy and
stated that when FERC takes almost any action on wholesale rates, it will inevitably have some effect on retail rates;
when states adjust retail rates, the adjustment may also
have an indirect effect on the wholesale market.150 Because
indirect effects do not rise to the level of concern necessary
to raise preemption claims, the Second Circuit affirmed
the district court’s dismissal of Allco’s claim as failing to
state a claim upon which relief can be granted.151

V.

Putting It Together to Solve New
Hampshire’s Problem

Thus far, this note has identified that New Hampshire has
a higher cost of electricity when compared to the rest of the
country. This note has also pointed out that a few states
are trying innovative new programs designed to harness
the full potential of renewable energy and Stored Energy
Resources. In response, New Hampshire can solve its
energy woes and remain within jurisdictional boundaries
by implementing the following programs—not only helping the market in the state, but also spurring innovation
and investment in the private sector. By incentivizing companies to focus on SER technology, the state can produce
beneficial environmental results and increase regional electricity supply while putting downward pressure on electricity prices with clean, renewable sources of power.

A.

Stored Energy Resources Included in the
Renewable Portfolio Standard

Recall that New Hampshire is a state with an RPS mandating public utilities to comply with the state’s renewable
energy goals. Compliance is achieved using legislation and
regulation dictating that any public utility doing business
in New Hampshire must compose its fuel mix of a certain percentage of identified types of fuels.152 This type of
control, that is, dictating fuel type, is standard practice
in many state statutes.153 New Hampshire must use this
148. Id at 102.
149. See id. at 101.
150. See id. at 101–02.
151. See id. at 102.
152. See N.H. Rev. Stat. Ann. § 362-F:3 (2017); N.H. Code Admin. R. Ann.
Pub. Util. Comm’n 2503 (2014).
153. See generally S. Cal. Edison Co. San Diego Gas & Elec. Co., 71 F.E.R.C.
¶ 61,269, 62,080 (1995) (discussing the powers state governments retain
compared to FERC’s authority under the FPA).
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authority to incentivize investment in SERs, ensure reliable
and affordable energy service in the state, and become a
leader in the renewable energy economy.
Attaining reliable, affordable, and clean energy can be
achieved by creating a new class of energy resources to be
recognized in the state RPS. The new class would fit best
as Class V: Generation from Stored Energy Resources.
Class V is chosen simply because the current state RPS
includes classes I, II, III, and IV, so Class V would be the
logical next designation. FERC Order No. 792 addressed
the topic of SERs in the context of PURPA small power
production facilities, and determined that the Commission
would treat SERs as generation for the purpose of PURPA
classification.154 Using Order No. 792 as an analogue, New
Hampshire can rely on FERC’s previous treatment of SERs
to be confident in classifying the resources as generation.155
However, Class V resources should be given special treatment compared to the other classes of resources so as to
lessen the overall burden on parties which must comply
and create investment incentives. The current state of
stored energy technology is not at the point of economic
viability, so preferential treatment is required to incentivize investment in such expensive resources so as to spur
technological development which can bring prices down as
technology improves.
The current RPS requires a gradual increase in total
percentage of each listed class of renewable resources until
the year 2025.156 Class V must have a required minimum
percentage as the other classes do, but Class V resources
should also have the additional benefit of being “double
counted” when coupled with a recognized renewable
source of generation. This would mean that an SER getting
its power charge157 from a resource qualifying for one of
the currently listed classes in the RPS, would count toward
the utility’s required minimum percentage of both Class V
resources and the required minimum for the class which
the charging source qualifies.
For example, assume that New Hampshire has implemented a 5 percent minimum for Class V resources in the
year 2020.158 Per current RPS mandates, utilities must also
have at least 19.5% of their fuel from Class I sources by
2020.159 If Utility A owns a 75 MW wind facility equipped
with a lithium-ion battery facility that can store excess generation and then release up to 10 MW of power back to the
grid, the energy released from the storage facility would be
counted toward Utility A’s Class V total and also toward
Utility A’s Class I total.160 One MW of energy released
from the battery facility would produce a total of two
154. Small Generator Interconnection Agreements, 145 F.E.R.C. ¶ 61,159, 61,924
(2013), see also Zimmer, supra note 73 (discussing FERC Order No. 792).
155. As opposed to transmission.
156. N.H. Rev. Stat. Ann. § 362-F:3 (2017).
157. In the case of batteries and flywheels, the charge would be a source of electricity, whereas pumped hydro gets its power from reused water so it would
always be counted as an analogue of hydroelectric.
158. 5 percent is an arbitrary number used for ease of mathematical example.
159. N.H. Rev. Stat. Ann. 362-F:3 (2017) (the chart only lists minimum percentages up to year 2015, but provides that each year after 2015 until the
year 2025 shall have a required minimum increase of 0.9%).
160. Class I covers wind generated energy. See N.H. Rev. Stat. Ann. 362-F:4(I)
(a) (2017).
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RECs; one counting toward Class I for the MW of wind
power used as the charging source, and a second for the
release of one MW of energy from the battery. The benefit
of the double counting method is realized by both parties
to the transaction. The state will nudge utilities to invest
in SERs coupled with generating facilities eligible for the
double counting benefit, and the utility will gain increased
flexibility in the way it meets state fuel mix mandates.

1.

Possible Issues With Double Counting

The above example illustrates the scenario where Utility
A has acquired its own facilities, thus it is the legal owner
of power produced by the wind farm and the power discharged by the battery. General ideas of fairness say that if
a utility owns both the generating facility and the battery, it
should be credited for owning and operating both facilities.
But what if Utility A is meeting its RPS Class V mandate
by purchasing RECs from an independently owned battery facility which receives its charge from energy produced
by Utility A’s wind turbine? Should the REC produced by
the battery facility reflect the one MW of charge from the
wind farm and also the one MW of charge released by the
battery (which is conceptually, but not actually, the same
MW of energy)? Thinking of the energy policy goals of the
state, the answer is yes.
To better understand why the REC from the battery
facility should count toward Utility A’s Class I and Class
V total, consider opposition to the idea using the following concept. “An RPS is designed to ‘prime the pump’
and enable a wider market for renewable power; it is not
designed to limit total demand.”161 The danger with allowing a REC purchaser to meet a portion of its mandate for
two different RPS classes with the purchase of one REC is
that this policy could inadvertently cap the market. That is,
policymakers should be wary of the idea that utilities will
purchase the RECs that offer the most “bang for the buck”
and once utilities hit the prescribed minimum, they will
not purchase any more of the preferred energy.
While interesting, this challenge can be disregarded.
First, the double counting method is designed to create a
preferred resource. If your cellular service provider offered
you a discounted rate of 50 percent on your total bill for
using a Samsung phone instead of an iPhone, the cellular company is creating a preferred resources intended to
nudge you to choose the Samsung phone while still giving
you total freedom to choose the iPhone if you so desire.162
The same is true for Class V SERs in this proposal. With
the proposed RPS revision, the state is offering utilities an
option to meet RPS minimums by purchasing less total
energy, so long as the energy purchased is from the preferred source. In effect, it is offering a discount for participating in the market in a certain manner, but it is not
161. Eisen et al., supra note 16, at 763.
162. The concept illustrated in this paragraph is referred to as Libertarian Paternalism and is championed by the Nobel Prize winning behavioral
economist, Richard Thaler, and Harvard Law professor, Cass Sunstein. See
Richard H. Thaler & Cass R. Sunstein, Nudge: Improving Decisions
About Health, Wealth, and Happiness 5 (2009).
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dictating that utilities need to do anything except procure
a minimum amount of energy, which is already state public policy.163
Next, because SERs have not advanced to a point of efficiency comparable to other forms of energy resources, even
if utilities flock to purchase all of the SER-generated RECs
they can the technological limitations of SERs will not
allow enough RECs to be produced to hit the minimum
requirements of the other classes of resources in an ambitious RPS. That is, it would not be realistic to think that
each utility in the state could meet 100 percent of its Class
I, II, III, or IV RPS mandate by purchasing the double
RECs produced by qualifying Class V facilities. SERs simply are not at a point where they can produce the quantity
of power that other resources can.164 Finally, the preferred
status of Class V resources does not have to be infinite.
Because battery technology is in its infancy, it should be
encouraged to spur technological innovation. Once SERs
begin to perform at a level comparable to other resources,
their preferred status can be revisited and revoked if deemed
the best option for the state. A sunset provision in the rule
would also be appropriate here.
Another issue with the double counting benefit could
include general unfairness and lack of recognition of
facilities that charge from grid-supplied power.165 While
it might seem unfair to count a single MW of power as
if it were two MWs of power when produced by an SER
charged by a recognized renewable source of generation,
and not when the SER uses grid-supplied power to charge,
fairness becomes apparent in the following hypothetical.
It could hardly be considered fair to give a utility credit
for something it is not partaking in. Allow the following
hypothetical to illustrate the situation. Utility A has a 75
MW wind farm paired with a 10 MW lithium-ion battery
facility, and Utility B has an 85 MW lithium-ion battery
facility that draws energy from the grid during times of
low demand and releases energy back to the grid during
periods of high demand. While both utilities are performing desirable functions, there is no way to assess the fuel
composition used to charge Utility B’s battery, so it would
be inappropriate to credit Utility B with complying with a
fuel mandate when its fuel source cannot be verified. Utility A can clearly demonstrate that the source of charging its
battery is the wind moving the turbines of its wind farm.
Here, since the battery’s fuel is wind, not only is it injecting stored energy to the grid but also a preferred source of
renewable energy. Thus, in the wind farm situation, the
double counting method is fair while in the grid-charged
situation, double counting would be inappropriate.

163. N.H. Rev. Stat. Ann. 362-F:3 (2017).
164. For a thorough discussion of the limitations of lithium-ion battery facilities,
see Indianapolis Power & Light Co., 158 F.E.R.C. ¶ 61,107 (Feb. 1, 2017).
165. When power comes from the grid, there is no way to verify where the electrons consumed were produced.
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2.

Stored Energy Resources in the Renewable
Portfolio Standard Compared to Legal
Precedent

The cases discussed in section IV provide a framework
to assess modern developments in the electricity market.
Using the cases, the relevant postmarks are (1) any state
program must not have a direct effect on wholesale rates,166
and (2) the program must not be tethered to a generator’s
wholesale market participation.167 Using these cases as
guidelines, the proposed RPS revision will survive a jurisdictional challenge. To implement the suggested change to
the RPS and implement Class V, New Hampshire will be
acting squarely within the lines of their carved-out authority in the FPA.168
In FERC v. Electric Power Supply Ass’n, the concern of
the Supreme Court was the effect of a FERC-mandated
demand response program on retail markets.169 Because
the FPA only confers jurisdiction to FERC over wholesale sales in interstate commerce, it must also be true that
states lack jurisdiction over such sales and retain jurisdiction over anything else. In Talen Energy, the Supreme
Court was concerned with a state program that provided
a guaranteed price to an in-state power generator so long
as that generator was able to clear the FERC-run capacity market,170 thus tethering the state program to the federal market.171 In order to pass muster, the proposed Class
V RPS program must not run afoul of either of these
Supreme Court precedents.
The proposed Class V program does not run afoul of
either precedent because it is a state program within the
already-approved RPS. As of August 1, 2017, twenty-nine
states and the District of Columbia have RPSs, the first of
which was established by Iowa in 1983.172 These programs
provide mandatory minimums of certain fuel types to be
used in the power mix of utilities operating within the state,
all of which are considered legal exercises of state authority.173 Implementing Class V is simply a new allocation of
required fuel the utilities operating within the state of New
Hampshire must comply with. Furthermore, if a utility
cannot comply or if compliance with the Class V minimum is economically infeasible, the state provides relief in
the form of the REF, which a utility can opt to pay into
166. FERC v. Electric Power Supply Ass’n, 136 S. Ct. 760, 774 (2016) (using
an inverse inference on Justice Kagan’s holding that FERC’s jurisdiction is
limited to rules and practices that directly affect wholesale rates).
167. Hughes v. Talen Energy Mktg., LLC, 136 S. Ct. 1288, 1299 (2016).
168. 16 U.S.C. § 824 (2015).
169. See EPSA, 136 S. Ct. at 766.
170. Talen Energy, 136 S. Ct. at 1295.
171. Id. at 1299.
172. See State Renewable Portfolio Standards and Goals, Nat’l Conference of
State Legislatures, http://www.ncsl.org/research/energy/renewableportfolio-standards.aspx (last visited Feb. 27, 2018) [https://perma.cc/
JVF5-YJCS]; see also Mitchell Schmidt, Iowa’s Status as a Renewable Energy
Leader: How We Got Here, and What’s Next, Gazette (June 9, 2017, 2:32
PM), https://www.thegazette.com/iowaideas/stories/energy-environment/
iowas-status-as-a-renewable-energy-leader-how-we-got-here-and-whatsnext-20170709 [https://perma.cc/5SX2-KHT2] (used to date the start of
the Iowa program).
173. State RPSs would fall under the jurisdictional carve out for state power in
the FPA. 16 U.S.C. § 824(a) (2015).
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rather than meeting Class V minimums.174 In such case,
the state would not be subsidizing SERs or mandating the
price they would be paid. Class V simply sets a requirement
that a utility operating within the state of New Hampshire
either meet the mandatory minimum percentage of SERs
in its mix, or pay into the REF at the statutorily prescribed
rate. This neither directly affects a wholesale market or is
tethered to wholesale market participation.

B.

Ordering Bilateral Procurement Contracts
Between Public Utilities and Generators

In order to provide an adequate supply of stored energy
within the state, New Hampshire must implement a
Request for Proposal (RFP) program where the state PUC
directs public utilities to enter into bilateral contracts with
winners of the RFP solicitations. Because energy storage is
an up-and-coming technology, state incentive is required
to spur the market and to advance the development of the
technology. Using the Connecticut program highlighted
in the Allco case as a template, New Hampshire can craft
a program that does not run afoul of the FPA while also
encouraging projects that fall outside the scope of PURPA,
such as projects that are larger than 80 MW.
New Hampshire should craft a solicitation program
with the following characteristics. First, the NH PUC
must solicit bids from providers of SERs to design, develop,
and operate energy storage facilities within the state. Next,
to encourage these bids, the NH PUC must direct its public utilities to enter into bilateral contracts with the winners
of the solicitations. Key to the legality of this direction is
that the state must not compel the utilities to enter into a
specific contract—the utilities must be free to reject a contract if they so choose.175 This direction will have the twofold effect of ensuring SER owners a market which to sell
their product, and also ensuring that public utilities have a
supply of affordable SERs to fulfill the new state RPS category. Additionally, because the state will be procuring this
energy through contract and not through the FERC-run
wholesale market, any contract between the providers of
generation and the public utility is subject to FERC review
for justness and reasonableness, thus giving FERC ultimate
authority to approve or reject any deal.176 Because FERC is
the final reviewing authority and has the ability to reject
a deal they do not approve of, state and federal government will be acting within a complimentary administrative
framework, in the pursuit of common purposes, so the case
for preemption will be less persuasive.177

174. See N.H. Code Admin. R. Ann. Pub. Util. Comm’n 2502.05 (2014).
175. See Allco Fin. Ltd. v. Klee, 861 F.3d 82, 97–98 (2d Cir. 2017) (holding
Connecticut’s RFP legal because the direction ordered did not amount to
compulsion to enter into a specific contract).
176. 16 U.S.C. § 824d(a), (c) (2015) (insulating the program from preemption challenges).
177. See generally Allco, 861 F.3d at 102 (stating that when state and federal government act within a complimentary administrative framework in pursuit
of common goals, preemption claims will weaken).
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1.

Possible Issues With the Proposed Procurement
Mandate

The suggested mandate may appear to run afoul of the
FPA, but upon closer examination of recent case law, it is an
appropriate exercise of lawful state authority. The provision
that grants FERC its exclusive jurisdiction over wholesale
sales of energy in interstate commerce also “limits FERC’s
regulatory reach, and thereby maintains a zone of exclusive
state jurisdiction.”178 So long as the RFP program respects
FERC’s authority as the sole governing body of interstate
wholesale markets, it will not be preempted by federal law.
The issue that bilateral contracts force a wholesale
transaction by a state authority is debunked by the court
in Allco. In Allco, the court recognized that the bilateral
contracts did not compel anything, thus, they did not force
a wholesale transaction.179 There is a significant difference
between forcing and nudging, and in the case of the proposed RFP program, New Hampshire’s actions will be a
nudge at best.180 Also, because of the nature of the contract,
FERC retains authority to approve or deny any deal.181 This
gives FERC the final say on any bilateral contract entered
into by a New Hampshire utility and a provider of SERs,
giving the federal government ultimate control while operating within a complimentary administrative framework
for a common goal with the state of New Hampshire.
Considering the proposed program as inappropriately
tethered to the hypothetical SER provider’s wholesale market participation, this too can be set aside. Looking to the
actions of Maryland at issue in Talen Energy provides a
benchmark for what would be considered inappropriately
tethered. Maryland was providing the generator a guaranteed rate for its capacity through payment from state public utilities known as the “contract for differences.”182 The
proposed RFP program is distinguishable because it does
not provide a guaranteed rate to generators that play in the
wholesale market, nor does it require the SER providers
play in the wholesale markets at all.
Next, the effect on wholesale markets must be considered. The cooperative relationship between state and federal, and retail and wholesale will almost certainly produce
indirect effects, but those indirect effects are outside of
the narrow scope of Talen Energy if they are not tethered
to wholesale participation and will meet the standard set
forth in FERC v. Electric Power Supply Ass’n so long as
there is no direct effect on a wholesale rate.183 Looking at
the proposed RFP program, it is not beyond reason that an
increase in energy will create some amount of downward
pressure on the wholesale market. But this downward pressure is an indirect effect at best and is certainly not tethered
to the wholesale market in any way. For the reasons stated

178. 16 U.S.C. § 824(b)(1); EPSA, 136 S. Ct. at 767.
179. Allco, 861 F.3d at 97.
180. See generally Thaler & Sunstein, supra note 163 (discussing the idea of
promoting public policy through means other than legal compulsion).
181. See 16 U.S.C. § 824d(a), (c) (2005).
182. See Talen Energy, 136 S. Ct. at 1291–92.
183. EPSA, 136 S. Ct. at 774; Talen Energy, 136 S. Ct. at 1299.

54

above, the proposed RFP program will not give rise to cognizable preemption claims.

2.

The Result of the Proposed Procurement
Program

If the state of New Hampshire adopts the suggested
procurement program, it will be able to more effectively
implement the new RPS Class V mandate and serve state
policy goals. By ensuring an adequate supply of SERs,
New Hampshire will provide for fuel diversity within the
state and the New England generation supply with the use
of local renewable fuels and resources that will displace
the use of fossil fuels and lower regional dependence on
natural gas.184

VI. Conclusion
The state of New Hampshire experiences higher-than-average electricity prices and unless it can bring prices down,
businesses and residents may continue to leave the state.
Simply increasing total generation by any means possible is
not enough to address the energy problems of the twentyfirst century. The state needs to meet this demand by incentivizing the development and use of clean and renewable
sources of energy. State energy policy already speaks to the
use of certain renewables like wind, solar, and hydroelectric, but it misses out on the exciting new possibility that
Stored Energy Resources bring to the table. Storage has the
potential to maximize the efficiency of existing sources of
generation and flatten the load curve in the state by allowing energy produced to be used later, the current system
that is fraught with substantial waste of instantaneous
consumption. Currently, storing energy is expensive. With
encouragement from state lawmakers, New Hampshire
can become a national leader in the push to make storing
energy an economical option, while simultaneously curing
its energy deficit and relieving high energy bills.
If the state of New Hampshire implements the proposed revision to its Renewable Portfolio Standard and
pairs that revision with a procurement plan to facilitate the
production of stored energy resources within the state, it
will emerge as a leader of the clean energy economy while
promoting new business within the state and concurrently
combating climate change. Spurring economic development, providing clean renewable energy, and protecting the
environment are goals that some states only dream of. New
Hampshire has the ability to tackle all three with relatively
simple measures and make this not-so-far-off pipedream a
booming economic reality.

184. The purpose of New Hampshire’s RPS is to “provide fuel diversity to the
state and New England generation supply through the use of local renewable
fuels and resources that serve to displace and thereby lower regional dependence on fossil fuels.” See N.H. Rev. Stat. Ann. § 362-F:1 (2007) (emphasis added).
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ADDRESSING THE DEFICIENCIES
OF THE ANTIQUITIES ACT:
CAN A PRESIDENT MODIFY
OR REVOKE A DESIGNATED
NATIONAL MONUMENT?
by Freddie Wolf*
I.

Introduction

The westward expansion of the United States came to an
end with the pronouncement in the 1890 census that the
frontier had officially closed.1 As further growth would be
focused on the land the nation already possessed, scientists
and politicians began to realize that the country needed to
establish regulations for the resources it owned.2 However,
the country did not begin in earnest to understand the history and artifacts in need of preservation throughout the
American West until the discovery of a child mummy.3
The Wetherill family was well known in the late 19th
century for their artifact hunting in the canyons of southwest Colorado.4 By 1890, they had discovered many pots
and relics throughout the ruins of Mesa Verde, though, as
Al Wetherill stated, “[t]he public didn’t particularly care”
about their findings.5 That changed in 1890 when the
Denver Historical Society purchased Clayton Wetherill’s
newest discovery, the mummified body of a child, the first
to be discovered in Mesa Verde.6 The mummy suddenly
piqued the public’s interest in the Wetherills’ work and
discoveries. Over the next fifteen years, at the behest of
the Smithsonian and those studying the newly formed science of anthropology, Congress developed what, in 1906,
would become the Antiquities Act.7
The Antiquities Act has enabled the President to preserve thousands of acres of land by creating national
monuments, however, the act provides no guidance as
to the President’s ability to abolish what had previously
been created under the act.8 To remedy this deficiency,
Congress should amend the Federal Land Policy and
Management Act and make explicit that it has retained
1.
2.
3.
4.
5.
6.
7.
8.

Hal Rothman, America’s National Monuments: The Politics of
Preservation ch. 2 (Univ. Press of Kan. 1994),1-8.
Id.
Frank McNitt, Richard Wetherill: Anasazi 30 (Univ. of N.M. Press,
1966).
Rothman, supra note 1.
McNitt, supra note 3.
Rothman, supra note 1.
Id. at ch. 3.
Antiquities Act, 54 U.S.C. § 320301 (2014).
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the power to modify or abolish national monuments for
itself, as a check on the power it has granted the Executive.
Additionally, Congress should amend the Antiquities Act
to allow a notice and comment period before a national
monument is designated to reduce the controversy surrounding designations and to give the public a voice in the
decision-making process.
This Note will examine the current understanding of
the President’s authority under the Antiquities Act. This
Note proposes that Congress amend the act and claim the
sole authority to modify the size of existing National Monuments under the power vested in Congress through the
Property Clause of the Constitution. Part II provides an
overview of the drafting of the Antiquities Act as well as
a discussion of the various types of monuments that exist.
Part III discusses the legal framework through which the
authority granted through the Antiquities Act must be
viewed, with specific focus on Congress’ power through
the Property Clause, the effects of the Federal Land Policy
and Management Act, and various legal challenges that
have been brought regarding the Antiquities Act. Part IV
will analyze the deficiencies of the Antiquities Act and
highlight the ambiguity of the powers delegated through
the act by comparing the phrasing of the Antiquities Act to
that of other public land laws. Finally, Part V will propose a
legislative solution that Congress can pass that will remove
any confusion within the Antiquities Act.

II.

History of the Antiquities Act

A.

Creation of the Antiquities Act

While public interest in preserving the rich history of the
southwest was not aroused before the Wetherills’ mummy
discovery, Congress had been moved to action a year earlier, in 1889.9 With a push from 14 prominent Boston citizens, and the backing of Senator George Hoar, Congress
9.

Ronald Lee, The Antiquities Act of 1906 ch. 2 (2001), [https://perma.
cc/Y36X-8QAA].
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passed a bill for the protection and repair of Casa Grande
in Florence, Arizona.10 Though repair work began at the site
immediately, it would take three more years before President Benjamin Harrison signed an executive order reserving the Casa Grande Ruin and the 480 acres surrounding
it.11 This order marked the formation of the first formal
national archeological reservation in the United States.12
The next several years saw a number of competing bills
drafted under the leadership of the Archaeological Institute of America, a group formed in 1879 “for furthering
and directing archaeological and artistic investigation and
research.”13 The bills stalled as Congress fought over the
language in three separate bills that were proposed.14 The
Secretary of the Interior, Ethan Hitchcock, was dissatisfied with the bills as he believed them to be too narrow.15
They were either too limited in the permissible reservation
area, or merely criminalized harming an aboriginal antiquity.16 Hitchcock and the Commissioner of the General
Land Office, Binger Hermann, preferred a bill that would
grant the President the authority to set aside public land
“in the interest of science and for the preservation of scenic beauties and natural wonders and curiosities.”17 Finally,
the parties coalesced around a bill written by Congressman
Hewett and introduced by Congressman Lacey.18 Using
Congressman Hermann’s language, the Antiquities Act as
passed in 1906 reads;
The President of the United States is authorized, in his
discretion, to declare by public proclamation historic
landmarks, historic and prehistoric structures, and other
objects of historic or scientific interest that are situated
upon the lands owned or controlled by the Government
of the United States to be national monuments, and may
reserve as a part thereof parcels of land, the limits of which
in all cases shall be confined to the smallest area compatible with the proper care and management of the objects
to be protected.19

Based on the language and history of the act, it is clear
that Congress intended that the act be used to protect
objects of antiquity. Additionally, although the final bill
removes some of the prior language that specifically limited the acreage of monuments that would be created, it
does seem that Congress wanted to keep the size of any
monument to a minimum.20 In practice, the Antiquities

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

56

Id.
Id.
Id.
History, Archaeological Inst. of Am., https://www.archaeological.org/
about/history [https://perma.cc/N3BE-VXGB] (last visited May 24, 2020).
Mark Squillace, The Monumental Legacy of the Antiquities Act of 1906, 37
Ga. L. Rev. 473, 479 (2003).
Id.
Id.
Id.
Id. at 478.
54 U.S.C. § 320301 (2014).
H.R. Rep. No. 59-2224, at 1 (1906) (“The bill proposes to create small reservations reserving only so much land as may be absolutely necessary . . . .”).

Act has been used from the very beginning to reserve massive swaths of land for scenic and conservation purposes.21

B.

What Constitutes a National Monument?

National monuments can be created by the President
through the Antiquities Act or through an act of Congress.22 National monuments are preserved for their scientific, historic, or archeologic significance.23 For comparison,
a national park is preserved for its “national character
and outstanding scenery.”24 It is not always easy to draw
a line between national parks and national monuments,
in fact several monuments have had their status changed
to a national park over the years.25 Another distinguishing feature between national parks and monuments is the
permitted uses on the land itself. For example, all national
monuments prohibit mining leases while parks vary based
on the objective of the particular proclamation.26
There are generally four types of national monuments:
prehistoric, historic, geologic, and biologic.27 The first two
preserve the ruins of native Americans, as seen in Aztec
Ruins National Monument, and early settlers, such as
Spanish missions in the Southwest, respectively.28 Geologic monuments contain fantastic rock formations, petrified trees, and fossilized remains.29 Examples of geologic
monuments include the Grand Canyon and Petrified Forest National Monument. Finally, biologic monuments protect remarkable forests or species of animals, likein Muir
Woods National Monuments, home to the California Redwoods.30 Some scholars have considered President Clinton
to have created a fifth category of national monuments:
the “national landscape monuments.”31 These monuments
tend to be larger in size than the other types and are meant
to protect entire ecosystems rather than individual antiquities.32 An example of a national landscape monument is the
Grand Canyon-Parashant National Monument which is
meant to protect the drainage basin for the Colorado River
and Grand Canyon.33 Currently, there are 128 national
monuments, 85 managed by the National Park Service, 22
managed by the Bureau of Land Management, and the rest
managed by some combination of other agencies.34
21. Ann E. Halden, The Grand Staircase-Escalante National Monument and the
Antiquities Act, Fordham Envtl. L. Rev. 712, 715–16 (2011).
22. Roberto Iraola, Proclamations, National Monuments, and the Scope of Judicial
Review Under the Antiquities Act of 1906, 29 Wm. & Mary Envtl. L. &
Pol’y Rev. 159, 167 (2004).
23. Isabelle F. Story, Glimpses of Our National Parks ch. 1 (1941),
https://www.nps.gov/parkhistory/online_books/glimpses1/glimpses1.htm.
[https://perma.cc/8JKR-WGVW]
24. Iraola, supra note 22.
25. Squillace, supra note 14 at 488–89.
26. Brent J. Hartman, Extending the Scope of the Antiquities Act, 32 Pub. Land
& Resources L. Rev. 153, 159 (2011).
27. Story, supra note 23.
28. Id.
29. Id.
30. Id.
31. Sanjay Ranchod, The Clinton National Monuments: Protecting Ecosystems
With the Antiquities Act, 25 Harv. Envtl. L. Rev. 535, 537 (2001).
32. Id.
33. Id.
34. William Robert Johnston, List of U.S. National Monuments, Johnstonsarchive.net, http://www.johnstonsarchive.net/other/npark6.html [https://
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III.

Legal Background

A.

Major Proclamations of National Monuments

The legacy of the Antiquities Act begins with Theodore
Roosevelt. After creating 11 monuments of relatively small
size, on average about 3,300 acres, President Teddy Roosevelt proclaimed the Grand Canyon National Monument
on January 11, 1908.35 The monument contained 818,560
acres, thus setting the first precedent for creating large scientific monuments under the Antiquities Act.36
The Antiquities Act would next stir controversy in 1943
with President Franklin Roosevelt’s proclamation establishing Jackson Hole National Monument in Wyoming.37
America’s newest national monument totaled over 220,000
acres of land and included about 17,000 acres of what was
once private land.38 Roosevelt’s proclamation denotes the
historic landmarks and other objects of scientific interest that are located in Jackson Hole County and Teton
National Forest.39
Roosevelt’s expansive creation brought immediate challenge from Wyoming lawmakers and citizens who felt
the President was overstepping his bounds. Congressman
Frank Barret of Wyoming introduced legislation to abolish the newly created monument and described the area as
simply “rough sagebrush, grazing lands, and some lakes . .
. .”40 Wyoming Senator Edward Robertson called the proclamation a “foul, sneaking Pearl Harbor blow.”41 Heavily
armed local ranchers drove over 500 calves across the monument, daring the National Park Service to stop them.42
Finally, in May 1943, the State of Wyoming joined in the
controversy and filed suit in federal court.43
The State brought its challenge to Jackson Hole National
Monument to court in Wyoming v. Franke.44 Wyoming
claimed that the President and Secretary of the Interior
were impermissibly interfering with state highways, grazing fees, and revenue from fish and wildlife hunting.45
Additionally, the state claimed that the Proclamation was
not confined to the smallest area compatible with proper
care and management, and that the President was attempting to substitute a national monument for a national park,
which only Congress had authority to create.46 While sympathetic to the economic burden that would be placed on
the state through the creation of Jackson Hole, the Court
ultimately ruled that the President acted in conformity
with the Antiquities Act and as such, no question of law
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.

perma.cc/W33J-MR5Y] (last visited Apr. 6, 2018).
Lee, supra note 9 at ch. 8.
Id.
Squillace, supra note 14 at 495.
Id.
Proclamation No. 2578, 3 C.F.R. 327 (1938-1943), reprinted in 57 Stat.
731 (1943).
Squillace, supra note 14 at 495.
Rothman, supra note 1 at ch. 11.
Id.
Id.
State v. Franke, 58 F. Supp. 890 (D. Wyo. 1945).
Id. at 892.
Id.
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has been raised and only Congress can remedy any injustice brought by the Proclamation.47 In response to the
court’s ruling, and with a strong push from several western
governors, Congress amended the Antiquities Act in 1950
to formally exclude the state of Wyoming from being the
site of any future national monuments.48
After decades of calm around the Antiquities Act,
Jimmy Carter was the next president to create a fight
over his proclamations. In December 1978, President
Carter created 17 new or enlarged national monuments in
Alaska, totaling over 56 million acres.49 No proclamation
has ever approached this in size, and it is unlikely that a
group of monuments will ever approach the scale of Carter’s Alaska monuments.50 Alaskan officials opposed the
creation of these monuments as it prevented drilling and
mineral development from taking place on the protected
land.51 Congress ultimately supported the actions of the
Carter Administration, though in 1980 Congress passed
the Alaska National Interest Lands Conservation Act
(ANILCA).52 ANILCA preserves over 100 million acres,
adding 47 million acres to the 56 million that Carter had
already reserved.53
Perhaps the most impactful and controversial monument
proclamations were made by Bill Clinton. President Clinton’s monuments ranged from very small (two acres containing the President Lincoln and Soldiers’ Home National
Monument)54 to extraordinarily expansive (the 1.7-millionacre Grand Staircase-Escalante).55 Clinton created national
monuments out of submerged islands, exposed reefs, cliffs,
forests, and even a tract of land in Montana that contains
a bluff with William Clark’s name carved on it.56 Every
proclamation Clinton made came with Republicans controlling both houses of Congress and several legal challenges were made to Clinton’s decisions, though all were
either dismissed or settled.57 Clinton’s monuments were
unique in that they expanded the use of the Antiquities
Act from protecting specific objects and places that stood
out from the surrounding landscape to preserving “large,
historically or scientifically significant ecosystems.”58
Only once in the history of the Antiquities Act has a
president considered abolishing a national monument.59
In 1938, President Franklin Roosevelt was debating abolishing the Castle-Pinckney National Monument in South
47. Id. at 896.
48. Rothman, supra note 1 at ch. 11; 54 U.S.C. § 320301(d) (2014) (“No
extension or establishment of national monuments in Wyoming may be
undertaken except by express authorization of Congress.”).
49. Squillace, supra note 14 at 502.
50. Id.
51. Id.
52. Id. at 504.
53. Rothman, supra note 1.
54. Ranchod, supra note 31.
55. Id. at 538.
56. See Squillace, supra note 14 at 504–09.
57. See, e.g., Tulare County v. Bush, 306 F.3d 1138 (D.C. Cir. 2002); Utah
Ass’n of Counties v. Clinton, No. 2:97 CV 0479, 1999 U.S. Dist. LEXIS
15852 (D. Utah Aug. 11, 1999).
58. Ranchod, supra note 31 at 538.
59. Alexandra M. Wyatt, Cong. Research Serv., R44687, Antiquities
Act: Scope of Authority for Modification of National Monuments
3 (2016).
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Carolina.60 Roosevelt asked his Attorney General, Homer
Cummings, to consider the President’s authority to abolish
a monument under the Antiquities Act.61 Cummings recommended that the President not abolish the monument,
stating “unless it be within the terms of the power conferred by that statute, the Executive can no more destroy
his own authorized work, without some other legislative
action, than any other person can.”62 He further notes that
if the President has the authority to abolish a monument,
“it exists by implication,” as the statute does not contain
express authorization for such a decision.63 While the
Attorney General’s opinion is the only legal authority on
the question of abolishing a monument, legal scholars continue to debate the President’s ability to unilaterally revoke
a monument designation of a previous president.64
While no President has outright abolished a national
monument,65 there have been several instances in which
a President expanded or imposed small reductions on
national monuments. However, any reduction has been
relatively small in size and “the extent to which a national
monument that was created by presidential proclamation
can be changed by a subsequent president is unclear.”66

B.

Recent Developments

In April 2017, President Donald Trump signed Executive
Order 13792, ordering the Secretary of the Interior Ryan
Zinke to conduct a review of all presidential designations
and expansions made under the Antiquities Act since 1996
that exceed 100,000 acres.67 The Secretary was required to
provide a report to the president outlining recommendations for presidential actions or legislative proposals within
120 days of the Executive Order.68 In his final report, Secretary Zinke recommended that President Trump either
revise the boundaries or amend the proclamation for ten
national monuments.69
On December 4, 2017, President Trump acted on Secretary Zinke’s report and issued a proclamation reducing the
size of both Bears Ears National Monument and Grand
Staircase-Escalante National Monument.70 Bears Ears, created by President Obama, will be split into two different
national monuments and reduced in size from 1.35 million
acres to approximately 200,000 acres.71 Grand-Staircase
60. Id.
61. Id.
62. Proposed Abolishment of Castle Pickney National Monument, 39 Op.
Att’y Gen. 185 (1938).
63. Id.
64. See Kelly Y. Fanizzo, Separation of Powers and Federal Land Management, 40
Envtl. L. 765, 822 (2010).
65. Squillace, supra note 14 at 553.
66. Ranchod, supra note 31 at 554.
67. Exec. Order No. 13,792, 82 C.F.R. § 20429 (2017).
68. Id.
69. Juliet Eilperin, Shrink at Least 4 National Monuments and Modify a HalfDozen Others, Zinke Tells Trump, Wash. Post (Sept. 17, 2017), https://www.
washingtonpost.com/national/health-science/shrink-at-least-4-nationalmonuments-and-modify-a-half-dozen-others-zinke-tells-trump/2017/09/17/
a0df45cc-9b48-11e7-82e4-f1076f6d6152_story.html?utm_term=.2b66f4a
85c30. [https://perma.cc/3JD3-MZKR]
70. Proclamation No. 9681, 82 C.F.R. 58081 (2017); Proclamation No. 9682,
82 C.F.R. 58089 (2017).
71. Proclamation No. 9681, 82 C.F.R. 58081 (2017).
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Escalante will be reduced from 1.7 million acres to approximately 840,000 acres.72 As of March 2018, ten conservation groups filed suit in the D.C. District Court to stop
President Trump’s proclamation from taking effect and
the Navajo Nation has indicated that it will sue as well.73
While the authority of the President to reduce the size of
a national monument remains unclear, a judicial ruling on
these issues may finally provide clarity.

C.

Property Clause and Delegation of Power

The Constitution vests Congress with the power to control
public lands under the Property Clause.74 The Supreme
Court has interpreted this clause as granting Congress
wide ranging power, particularly over public lands.75
In Camfield. v. United States, the Court heard a case in
which the United States wished to remove a fence that was
erected to block access to public land in Colorado.76 The
Court found that Congress’ power over land owned by
the federal government is “analogous to the police power
of the several states.”77 This ruling allows Congress to put
forward legislation that it finds would protect the public
good.78 Additionally, and importantly, this ruling allows
Congress to “regulate conduct on private land that affects
the public lands.”79
The Supreme Court further affirmed the extent of Congress power over the public lands in the landmark case of
Kleppe v. New Mexico.80 In Kleppe, the Court considered a
challenge to the Wild Free-Roaming Horses and Burros
Act.81 The act was meant to protect all wild horses on public land from “capture, branding, harassment, or death.”82
In early 1974, the Bureau of Land Management (BLM)
was lobbied by a local rancher to remove burros on public
lands which he claimed were interfering with his ability
to water his cattle.83 When the BLM refused, the rancher
took his complaint to the New Mexico Livestock Board.
The Livestock Board subsequently removed 19 wild burros
from public land and, pursuant to the New Mexico Estray
Law, sold the burros at auction.84 The Board claimed that
the Federal Government could only assert power over the
horses and burros if they were moving in interstate commerce or damaging public lands.85
72. Proclamation No. 9682, 82 C.F.R. 58089 (2017).
73. Wilderness Soc’y v. Trump, No. 01:17-cv-02587 (D.D.C. filed Dec. 4,
2017); Richard Gonzales, Trump Orders Largest National Monument Reduction in U.S. History, NPR: Morning Edition (Dec. 4, 2017), https://www.
npr.org/sections/thetwo-way/2017/12/04/567803476/trump-dramatically-shrinks-2-utah-national-monuments [https://perma.cc/ZH5Z-7RS6].
74. U.S. Const. art. IV, § 3, cl. 2 (“Congress shall have Power to . . . make all
needful Rules and Regulations respecting the Territory or other property
belonging to the United States.”).
75. Marla Mansfield, A Primer of Public Land Law, 68 Wash. L. Rev. 801, 807
(1993) (discussing the “sovereign” model for public land cases).
76. Camfield v. United States, 167 U.S. 518, 525 (1897).
77. Id.
78. Mansfield, supra note 75 at 808.
79. Kleppe v. New Mexico, 426 U.S. 529, 538 (1976).
80. See id.
81. Id.
82. Id.
83. Id. at 533.
84. Id.
85. Id.
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Ultimately, the Supreme Court sided with the Federal
Government. The Court found that Congress’ power over
the public land is “without limitations.”86 This holding
reiterates that Congress has full control over public lands,
including the power to protect the land from trespassers,
designate particular uses of the land, and set conditions for
others to obtain the land.87
Pursuant to the Property Clause granting it power
“without limitation”88 over public lands, Congress has the
authority granted by the Constitution to modify or abolish
national monuments, albeit subject to a presidential veto.89
Congress has in fact done just that on several occasions.90
Congress has transferred monument lands back to states,
expanded and reduced the size of monuments, and redesignated national monuments into national parks.91 Congress
can also affect monument designation by withholding
appropriations for specific monuments, as it did with Jackson Hole National Monument.92 In that case, Congress
would not appropriate money to manage Jackson Hole for
seven years after it was passed.93 Finally a compromise was
reached in which the monument land was added to Grand
Teton National Park and in return the Antiquities Act was
amended to prohibit any future monuments from being
designated in Wyoming.94
Although the Property Clause grants the power over
public lands to Congress, Congress may delegate power
to the executive branch so long as it sets an intelligible
principle to direct the use of its granted power.95 Through
the Antiquities Act, Congress delegated the power to create National Monuments to the President. The intelligible
principle in this case is clear: to designate and area as a
National Monument, it must be a historic landmark, structure, or be of scientific interest and the area must be the
smallest area needed for proper care and management.96

D.

The Federal Land Policy and Management Act

Throughout the 19th and 20th Century, Congress delegated more and more land management power to the
President.97 In 1970, the Public Land Law Review Commission recommended that Congress repeal all executive branch authority to withdraw land, including a full
repeal of the Antiquities Act.98 Acting on the Commis86.
87.
88.
89.
90.
91.
92.
93.
94.
95.
96.
97.
98.

Id. at 539.
Id. at 540.
Id. at 539.
Wyatt, supra note 59 at 7.
Archeology Program: Antiquities Act 1906-2006, Nat’l Park Serv., https://
www.nps.gov/archeology/sites/antiquities/FAQs.doc (last visited Feb. 24,
2020).
Id.
Wyatt, supra note 59 at 7.
Squillace, supra note 14 at 498.
Id.
J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 409 (1928).
16 U.S.C. § 431, repealed by National Park Service and Related Programs
Act of National Park Service and Related Programs Act of Dec. 19, 2014,
Pub. L. No. 113-287, § 7, 128 Stat. 3272.
See generally Pamela Baldwin, Cong. Research Serv., RS20647, Authority of a President to Modify or Eliminate a National Monument (2000).
Pub. Land L. Rev. Comm’n, One Third of the Nations Land, A Report
to the President and to Congress 54 (1970) (“Large scale limited or
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sion’s report, Congress passed the Federal Land Policy and
Management Act (FLPMA) in 1976. In furtherance of the
FLPMA’s goal of restoring public land withdrawal to Congress, the FLPMA repealed all or part of 29 statutes that
gave the President the authority to withdraw public land.99
The FLPMA also prohibits the Secretary of the Interior
from modifying or revoking “any withdrawal creating
national monuments under [the Antiquities Act].”100 Notably, the FLPMA only addresses actions taken by the Secretary of the Interior and not those taken by the President,
thereby leaving the Executive’s power under the Antiquities Act fully intact.101 The House Report for the FLPMA
provides no explanation for the decision to leave the Antiquities Act in place, simply stating that the Antiquities Act
is an exception in a single sentence.102
The FLPMA does not affect the President’s authority
under the Antiquities Act, though it gives powerful insight
into how Congress might choose to limit that authority in
the future. It is clear from the House Report on the bill
that Congress considered expressly limiting the President’s
authority under the Antiquities Act.103 The report states
that the FLPMA will “specifically reserve to the Congress
the authority to modify or revoke withdrawals for National
Monuments under the Antiquities Act.”104 Though the language limiting the Executive’s power did not make it into
the bill itself, the report provides a clear acknowledgement
from Congress that it recognized the lack of clarity in the
Antiquities Act as a problem and considered issuing a solution through the FLPMA.
An example of legislation where Congress did grant the
power to reduce or abolish a land withdrawal can be found
in the Pickett Act. The Pickett Act, passed in 1910, just
four years after the Antiquities Act, granted the President
the authority to withdraw land for public purposes.105 Section 1(a) of the Pickett Act specifically grants the president
the authority to “withdraw or reserve lands of the public
domain . . . including the authority to modify or revoke
withdrawals and reservations of such land.”106 Through the
Pickett Act, Congress expressly granted the President the
power to withdraw land, just as it granted a similar power
through the Antiquities Act. However, unlike the Antiquities Act, the Pickett Act expressly limits the President’s
power to revoke those withdrawals. If Congress believed
that granting the authority to withdraw land impliedly
granted the authority to revoke such designations as well,
the additional language in the Pickett Act would be redunsingle use withdrawals of a permanent or indefinite term should be accomplished only by an act of Congress.”).
99. Richard Johannsen, Public Land Withdrawal Policy and the Antiquities Act,
56 Wash. L. Rev. 439, 442.
100. 43 U.S.C. § 1714(j) (2014).
101. Wyatt, supra note 59.
102. H.R. Rep. No. 94-1163, at 29 (1976) (“The exceptions, which are not
repealed, are contained in the Antiquities Act (national monuments,
Alaska Native Claims Settlement Act (native and public-interest withdrawals), the Defense Withdrawal Act of 1958, and Taylor Grazing Act
(grazing districts).”).
103. Id. at 9.
104. Id.
105. 43 U.S.C. § 141 (2012).
106. Id. (emphasis added).
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dant. Clearly Congress understood how to grant the President the power to revoke designations and thus the lack of
revocation language in the Antiquities Act speaks volumes.

E.

Challenges to Major Proclamations

1.

Judicial Action

There have been few challenges to the President’s authority to create national monuments. However, each of the
major proclamations discussed above culminated in either
judicial or legislative action. On the rare occasion a monument challenge does make its way to court, the President’s
authority under the act with regards to creating monuments has been interpreted broadly.107
The first such challenge to reach the Supreme Court
was Cameron v. United States, decided in 1920.108 Ralph
Cameron was occupying a tract of land on the rim of
the Grand Canyon when the United States brought suit
against him. The land had been public land until 1893
when it was established as a public forest reserve and later
a national monument in 1908.109 Cameron claimed that
the monument designation should be disregarded as there
was no authority for its creation.110 The Court upheld the
President’s authority, specifically emphasizing the ability to
“establish reserves embracing ‘objects of historic or scientific interest.’”111 This case demonstrates that the Court is
not concerned with the size of the monument so long as the
protected area was of “scientific interest.”112
The Supreme Court affirmed Roosevelt’s proclamation
creating the Grand Canyon in 1920 when it ruled in Cameron that the Grand Canyon “is the greatest eroded canyon
in the United States . . . [and] has attracted wide attention
among explorers and scientists.”113 Roosevelt’s expansive
view of the law allowed future Presidents to protect large
swaths of land that are of scientific interest, as stated in
the act itself.114 By 1970, 51 scientific monuments had been
proclaimed under the act, totaling just shy of 12 million
acres.115 The Grand Canyon’s creation followed by its challenge in Cameron would become a familiar drumbeat in
years to come, as each expansive use of the Antiquities Act
would soon be followed by legal challenge and often congressional action.
Following Franklin Roosevelt’s establishment of Jackson
Hole National Monument in Wyoming, the District Court
of Wyoming sided with the U.S. Government and upheld
the expansive view of the President’s power under the act.116
The Court held that so long as the President acts on any

107. Wyatt, supra note 59.
108. Cameron v. United States, 252 U.S. 450 (1920).
109. Id. at 455.
110. Id.
111. Id.
112. Squillace, supra note 14 at 492.
113. Cameron, 252 U.S. at 456.
114. Lee, supra note 9 at ch. 8.
115. Id.
116. State v. Franke, 58 F. Supp. 890 (D. Wyo. 1945).
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evidence that there are historic or scientific objects in the
protected area, he may declare a national monument.117
The only other case in which the Supreme Court considered the scope of the President’s authority under the
Antiquities Act was not decided until over fifty years after
Cameron. In 1976, the Court heard a challenge to Devil’s Hole National Monument.118 The Cappaerts owned a
ranch near the monument and were pumping groundwater
from the same source water as Devil’s Hole.119 The United
States filed suit at the behest of the National Park Service
to prevent the Cappaerts from lowering the water level of
Devil’s Hole in order to preserve the fish located there.120
The Court found that the fish located in the hole were
reason enough to declare a national monument under the
scientific interest clause of the Antiquities Act as “they are
found nowhere else in the world.”121 In doing so, the Court
rejected the Cappaert’s Claim that the Antiquities Act
could only be used to protect archaeological sites as “the
pool in Devil’s Hole and its rare inhabitants are objects of
historic or scientific interest.”122
The Antiquities Act is rarely challenged in Court. The
times in which it has been challenged, the courts have followed the Supreme Court in taking a deferential approach
to the President’s authority.123 While legal challenges have
been sparse, based on precedent it is unlikely that a court
would overturn a presidential proclamation “absent compelling evidence that the area designated lacks objects of
historic or scientific interest,” whether those objects are the
fish in Devil’s Hole or the entire ecosystems protected in
several of President Clinton’s proclamations.124

2.

Legislative Action

The controversy and outcome of Wyoming v. Franke also
led to the first amendment of the Antiquities Act. For seven
years after the monument was proclaimed Congress would
not appropriate money to manage the land.125 Finally,
Congress settled on a compromise with President Truman:
the President would add the monument land to Grand
Teton National Park and in return, Congress amended the
Antiquities Act to prevent future presidents from declaring
any additional national monuments in the State of Wyoming.126 The act now reads “No extension or establishment
of national monuments in Wyoming may be undertaken
except by express authorization of Congress.”127
Jimmy Carter’s Alaska monuments also spawned legislation affecting the President’s ability to create future
117. Id. at 895.
118. Cappaert v. United States, 426 U.S. 128 (1976).
119. Id. at 128.
120. Id.
121. Id. at 132.
122. Id. at 142.
123. See State v. Franke, 58 F. Supp. 890 (D. Wyo. 1945); Tulare Cty. v. Bush,
306 F.3d 1138 (D.C. Cir. 2002).
124. Squillace, supra note 14 at 513–14.
125. Id. at 498.
126. Id.
127. 16 U.S.C. § 431 (emphasis added), repealed by National Park Service and
Related Programs Act of Dec. 19, 2014, Pub. L. No. 113-287, § 7, 128 Stat.
3272.
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monuments in the state. When Congress passed Alaska
National Interest Lands Conservation Act (ANILCA),
preserving much of the land President Carter had protected, it included language limiting the future withdrawal
of lands in Alaska.128 The main purpose of ANILCA was
to balance conservation and development within Alaska.129 To balance the development side of the act, it limits
any executive branch action from withdrawing more than
five thousand acres of land.130 The President may withdraw
more than five thousand acres but such action does “not
become effective until notice is provided in the Federal
Register and to both Houses of Congress.”131 Furthermore,
even after notice has been provided, Congress must pass a
joint resolution approving the withdrawal within one year
of notice.132

F.

Legal Authority to Abolish or Modify a
National Monument

Since 1938, no President has attempted to abolish a
national monument under the Antiquities Act. As such,
the President’s authority to do such has never been challenged in court and there is no judicial interpretation of
the President’s power to abolish a national monument. It is
clear, as stated in the Attorney General’s Opinion in 1938
that Congress is free to abolish any monument created
under the act under its power over public property.133 In his
opinion, Attorney General Cummings distinguishes the
language in the Antiquities Act from that in an 1897 statute.134 In that statute, Congress expressly authorized the
President to modify forest reserves in order to “reduce the
area or change the boundary lines of such reserve.”135 This
would indicate that Congress is aware that it must grant
the President the authority to change or abolish an existing
monument. Attorney General Cummings recognized this
and said in his opinion that for an Executive to destroy
his own work without some legislative action would be “to
claim for the Executive the power to repeal or alter an act
of Congress at will.”136
The largest and most prominent battle over a President’s
reduction of the size of a national monument occurred
when President Woodrow Wilson reduced by almost half
the size of the over 600,000 acre Mount Olympus National
Monument.137 Wilson’s Solicitor General wrote an opinion
approving of the reduction in which he relied on language
found in the General Revision Act of 1891 authorizing the
128. Squillace, supra note 14 at 504.
129. Eric Todderud, The Alaska Lands Act: A Delicate Balance between Conservation and Development, 8 Pub. Land L. Rev. 143, 146 (1987).
130. 16 U.S.C. § 3213(a).
131. Id.
132. Id.
133. Proposed Abolishment of Castle Pickney Nat’l Monument, 39 U.S. Op.
Atty. Gen. 185 (1938).
134. Id.
135. Act of June 4, 1897, 30 Stat. 11, 36.
136. Proposed Abolishment of Castle Pickney Nat’l Monument, 39 U.S. Op.
Atty. Gen. 185 (1938).
137. Squillace, supra note 14 at 557.
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president to make temporary forest land reservations.138
However, just ten years later the Solicitor General again
issued an opinion, this time in reference to a proposed
reduction to Gran Quirva and Chaco Canyon National
Monuments.139 In this opinion, the Solicitor reversed his
previous opinion, stating that once a national monument
is created by the Executive “it becomes a fixed reservation
subject to restoration to the public domain only by legislative act.”140
The Solicitor General would reverse himself yet again
in 1935.141 This time the Solicitor relied on the finding by
the Supreme Court in United States v. Midwest Oil Co.142
In Midwest Oil, the Court found that the Executive has
an implied power to reserve lands.143 The Solicitor General took this to mean that the President could create and
reduce executive withdrawals, including monuments created under the Antiquities Act.144 This is the final opinion
written by a Solicitor General on the issue of monument
reduction and would seem to provide the authority needed
to reduce the size of a national monument. However, in
1976, Congress expressly repealed the President’s implied
authority to reserve land found in Midwest Oil through
the FLPMA.145 This would yet again leave the question
of a President’s authority under the Antiquities Act unanswered. After the Solicitor General gave his opinion in
1935, Congress passed legislation returning much of the
land that President Wilson took out back into Mount
Olympus National Monument, marking a clear reversal of
an Executive attempting to reduce a national monument.146
While it is unclear whether a President can make large
reduction in the size of a national monument, there is
relative consensus that at the very least, the Antiquities
Act allows for small reductions in size pursuant to the
“smallest area” language in the act itself.147 Examining
that clause, it would appear that a President could make
small reductions in order to comply with “the smallest
area compatible with the proper care and management of
the objects to be protected.”148

IV. Analysis: Can a President Abolish a
National Monument?
It is quite likely a challenge to a President’s ability to revoke
a national monument would be successful. It is certain that
the abolishment of any existing national monument would
bring immediate legal challenge, so the question would
ultimately be decided by the courts unless legislative action
138. Id.
139. Id. at 559.
140. Id. at 560.
141. Id.
142. Id.
143. United States v. Midwest Oil Co., 236 U.S. 459, 478 (1915).
144. Squillace, supra note 14 at 557.
145. 43 U.S.C. § 1714(a) (2014).
146. Squillace, supra note 14 at 564.
147. 54 U.S.C. § 320301 (2014).
148. 16 U.S.C. § 431 (emphasis added), repealed by National Park Service and
Related Programs Act of Dec. 19, 2014, Pub. L. No. 113-287, § 7, 128 Stat.
3272; see Wyatt, supra note 59 at 7.

ADDRESSING THE DEFICIENCIES OF THE ANTIQUITIES ACT:

61

preempts the court. Proponents of the President revoking
national monument status might argue that a President can
clearly revoke any executive order issued by himself or any
previous President. However, under the Antiquities Act,
the President is acting via legislative powers granted to him
by Congress, not executive powers under Article II. Thus,
the President would only have the power to revoke a monument if Congress meant for him to have it. It is important
then to compare the Antiquities Act to similar acts drafted
in the same time period.
The lack of clarity over the President’s authority to reduce
or abolish a national monument becomes obvious when
the Antiquities Act is compared to the language in other
public lands related legislation. Examples of legislation can
be found where Congress clearly grants the President the
power to modify or revoke a land withdrawal he made as
well as legislation that prevents the president from doing
so. When compared to the language in the Pickett Act,
which grants the President authority to “modify or revoke
withdrawals and reservations of such land,”149 the absence
of such authority in the Antiquities Act is quite striking.
Clearly Congress understood how to grant the President
the power to revoke designations, as seen in the Pickett
Act. The lack of similar language in the Antiquities Act
indicates that Congress has not expressly granted the President the power to revoke or modify national monuments.
Congress has also shown that it has the wherewithal
to limit the revocation ability of the President through
statute as well. Examples of this language can be found
in both the FLPMA and ANILCA. Under the FLPMA,
the Secretary of the Interior may not “modify or revoke
any withdrawal creating national monuments under the
[Antiquities] Act.”150 While the FLPMA only references
the Secretary of the Interior, and not the President, the
House report makes clear that the bill was intended to
reserve the power to revoke or modify national monuments for Congress.151 Clearly Congress is aware that
revocation is a power that it can grant and understands
how to limit that power when needed, and yet the Antiquities Act remains silent on the issue.
It is possible that a court would find that the Executive has an implied grant of power to revoke or modify
monuments, similar to the holding in Midwest Oil152
That case granted the implied power to withdraw land,
not alter a previous withdrawal, a power which Congress
would later revoke through the FLPMA.153 However, the
Supreme Court based its ruling on custom, citing “a multitude of orders extending over a long period of time.”154
While there are instances of Presidents modifying the borders of national monuments, the examples are sparse and
inconsistent. The largest example of a modification took
149. 43 U.S.C. § 141, repealed by Act of October 21, 1976, Pub. L. No. 94-579,
tit. VII, § 704(a), 90 Stat. 2792.
150. 43 U.S.C. § 1714(j) (2014).
151. H.R. Rep. No. 94-1163, at 9 (1976) (“It would also specifically reserve to
the Congress the authority to modify and revoke withdrawals for national
monuments created under the Antiquities Act.”).
152. See United States v. Midwest Oil Co., 236 U.S. 459, 475 (1915).
153. Id.
154. Id. at 475.
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place under President Wilsons watch as he almost halved
the size of Mount Olympus National Monument.155 However, much of that land was reincorporated when Congress
transformed Mount Olympus National Monument into
Olympic National Park in 1938.156
Another argument against a court finding an implied
power is the necessary lack of an intelligible principle
within an implied power. As stated above, Congress may
delegate its power under the Property Clause to the Executive, but to do so it must set out an intelligible principle
for the President to follow.157 The intelligible principle for
creating national monuments is obvious—the land must
contain “historic landmarks, historic and prehistoric structures, and other objects of historic or scientific value”158 —
but no such principle exists for revocation.
It is possible that a court would consider the limitation
of a monument to its “smallest area compatible with the
proper care and management”159 to be an intelligible principle for the revocation of monuments. That smallest area
clause is directed at the creation of monuments, and when
Presidents create national monuments, they are careful to
include language in their proclamation indicating that the
land they have designated is the smallest area possible.160
For a future President to decide that a previous President
did not in fact designate the smallest area, he would need
to show mistaken judgment on the part of the previous
President. This could prove to be quite difficult as the proclamations tend to be lengthy and precise in describing the
reasons for protecting the chosen area.
President Trump’s Executive Order on the Review of
Designations Under the Antiquities Act provided a useful tool for understanding the what arguments are likely
to be made in support of a President’s implied power to
modify monuments. The order notes that monuments that
are created without proper public outreach or adequate
coordination with local officials and can curtail economic
growth.161 Lack of public outreach and coordination are
quite reasonable critiques of the body of the Antiquities
Act, as the act does not require either to create a monument and they are common requirements in other land
management acts. However, it is unlikely that these critiques are reason enough to modify an existing monument,
for the exact reason that they are not required. It is highly
unlikely that a court would read further requirements into
the Antiquities Act that are not explicitly stated.

155. Squillace, supra note 14 at 562.
156. Id.
157. J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 409 (1928).
158. 54 U.S.C. § 320301 (2014).
159. Id.
160. See, e.g., Proclamation No. 6920, 61 C.F.R. 50,223 (1996) (“The Federal
land and interests in land reserved consist of approximately 1.7 million
acres, which is the smallest area compatible with the proper care and management of the objects to be protected.” (emphasis added)).
161. Exec. Order No. 13,792, 82 C.F.R. § 20429 (2017).
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V.

Solutions

A legislative solution to this gap in the Antiquities Act is the
best course of action and there are multiple ways Congress
could assert its Property Clause powers and fix the act. The
first, and perhaps clearest, way Congress could clear the
confusion over the act would be to leave the Antiquities Act
as is and amend the Federal Land Policy and Management
Act instead. The language already exists in section 204(j)
of the FLPMA prohibiting the Secretary of the Interior
from revoking or modifying monuments. Congress should
amend the act to read: “The President and the Secretary
shall not make, modify, or revoke any withdrawal created
by Act of Congress; make a withdrawal which can be made
only by Act of Congress; modify or revoke any withdrawal
creating national monuments under the [Antiquities] Act
of June 8, 1906 . . .” Congress could amend the Antiquities Act itself to include this limiting language, however
including it in the FLPMA instead would be the most consistent outcome as the FLPMA was intended to reassert
Congress’ power over land withdrawals.
Congress could also take the opposite approach and
grant the President the power to revoke or modify national
monuments through language in either the FLPMA or the
Antiquities Act. This language would mimic that found in
the Pickett Act, which expressly grants the President the
power to modify or revoke land withdrawals under the act.
This solution is not as effective. First, Congress overturned
the Pickett Act and other similar acts through the FLPMA
precisely to reclaim the power granted to Congress through
the Property Clause that it had previously relinquished to
the executive branch. Thus, granting the President this
power now would be inconsistent with the goals of the
FLPMA. Second, much of the controversy over the past
Presidents’ use of the Antiquities Act is that the process
is too unilateral. The President can designate any site a
national monument so long as he can present an argument
that it holds some historic or scientific value. Withholding
the power to revoke or modify gives Congress a check on
the proclamations set forth by the President. As Congress
initially granted the power to create national monuments
to the President, it is reasonable for Congress to want to
limit and reverse a President’s decision if it so chooses.
Should Congress amend the FLPMA as suggested
above, it should also consider amending the Antiquities Act
to try to limit the controversy over national monuments in
the first place. Congress has amended the act in the past,
as in 1950 when it restricted Presidents from proclaiming
national monuments in Wyoming, so this would not be
without precedent.
One of the biggest complaints whenever a new monument is declared is that there is no attempt to involve the
public in the decision making. This argument can be seen
in President Trump’s executive order which stresses the
“lack of public outreach and proper coordination with
State, tribal, and local officials.”162
162. Id.
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Congress should take President Trump’s complaint to
heart and amend the Antiquities Act to require public
comment before any new national monument designation.
It can base the language on that found in the Administrative Procedure Act, which requires a notice and comment
period before new rules are enacted.163 The notice and comment period allows agencies consider alternate solutions
that may be more effective or cost less.164 It also allows new
data, policy arguments, and criticisms to be incorporated
into the final rule.165 If incorporated into the Antiquities
Act, a notice and comment period would allow affected
constituencies who may live or work on the proposed
monument site to voice concerns before the President takes
action. The language in the Antiquities Act should read:
“The Executive shall give interested persons an opportunity to participate in the decision-making process through
submission of written data, views, or arguments with or
without an opportunity for oral presentation. After consideration of the relevant matter presented, the Executive
shall incorporate a summary of the basis and purpose of
the decision.” This language would give a voice to affected
constituencies and promote democratic values as well as
insure a more informed decision made by the Executive.
There are arguments against a notice and comment
period. Many monuments have been controversial when
they were first created. A notice and comment period could
hinder the President’s ability to proclaim such controversial monuments under the Antiquities Act. Additionally, a
notice and comment period would conflict with the idea of
the Antiquities Act as an emergency protection for imminently damaged public land and resources. While these
arguments ring true, compromise points towards allowing at least a short period for notice and comment by the
public. It is the public’s lands that are being designated a
national monument, and as such the public should have a
voice in the decision-making process.
One step that Congress would be take should not to
repeal the Antiquities Act in its entirety. One scholar, in
making the argument for repeal, argues that the FLPMA’s withdrawal provisions “are wholly adequate to the
preservation task.”166 While this may be true, the argument discounts the rich history of the Antiquities Act.
There are very few countries in the world that possess the
landmass required to create millions of acres of national
monuments.167 These monuments are part of the American character, dating back to Theodore Roosevelt’s creation of the Grand Canyon National Park and continuing
through President Obama’s designation of over 550 million
163. 5 U.S.C. § 553(c).
164. Office of the Fed. Register, A Guide to the Rulemaking Process,
https://www.federalregister.gov/uploads/2011/01/the_rulemaking_process.
pdf [https://perma.cc/8KY2-PP4H] (last visited May 27, 2020).
165. Id.
166. James Rasband, The Future of the Antiquities Act, 21 J. Land Resources &
Envtl. L. 619, 630 (2001).
167. If the 3.4 million square kilometers worth of national monuments established by U.S. Presidents were its own country, it would be the eighth largest
in the world. The World Factbook, Cent. Intelligence Agency, https://
www.cia.gov/library/publications/the-world-factbook/rankorder/2147rank.
html [https://perma.cc/4YZR-X6GN] (last visited Sept. 16, 2019).
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acres, the most of any president.168 Additionally, one of the
goals of the Antiquities Act was to provide an emergency
response tool to quickly react to the pillaging of historic
sites by people like Al Wetherhill. The FLPMA provides for
a slower process that cannot accommodate quick and decisive decision making and only allows for a three year withdrawal in the case of emergencies.169 Finally, the FLPMA
limits land withdrawals over 5,000 acres to a twenty year
maximum period.170 This is in stark contrast to the permanent to the permanent nature of national monuments
created under the Antiquities Act and, as has been shown,
the legacy of these great national monuments endures for
much longer than 20 years.

The Antiquities Act has enabled presidents to create beautiful national monuments all over the country. Presidents

dating back to Teddy Roosevelt have used the act to preserve pieces of the American wilderness for generations. It
would be a shame if Congress would allow future Presidents the unilateral power to reduce or abolish these great
works. As of now, it remains unclear whether the President
has the power to modify or revoke a national monument,
though at the very least, past Presidents have made small
reductions in size. Congress should clarify the Antiquities
Act by amending the FLPMA and reclaim for itself the
sole authority to diminish or revoke a national monument
created by the President. Furthermore, Congress should
amend the Antiquities Act to allow for a notice and comment period to give the public a voice in the national monument decision-making process. As President Roosevelt
said, “There are no words that can tell the hidden spirit of
the wilderness, that can reveal its mystery, its melancholy,
and its charm.”171 By making these amendments, Congress
would preserve the spirit of the wilderness through the
Antiquities Act for future generations to discover.

168. Dana Varinsky, Here’s Every Piece of Land Obama Has Put Under Protection During His Presidency, Bus. Insider (Jan. 16, 2017, 12:03 PM),
http://www.businessinsider.com/every-piece-of-land-obama-has-protected2017-1 [https://perma.cc/9A5C-4QMX].
169. 43 U.S.C. § 1714 (2014).
170. Id.

171. Theodore Roosevelt Quotes, Nat’l Park Serv., https://www.nps.gov/thro/
learn/historyculture/theodore-roosevelt-quotes.htm (last visited Feb. 24,
2020).
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