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COST-OF-SERVICE RATEMAKING 
AND LABOR COSTS: EXPANDING 

THE “JUST AND REASONABLE” 
STANDARD TO CLOSE THE GENDER 
PAY GAP IN THE ENERGY INDUSTRY

Olivia Chap*

This Note explores the gender pay gap in the energy sector and advances a plausible approach to clos-
ing it. The gender pay gap in the United States is roughly 20%, which means that, on average, women 
make around 80 cents for every dollar men are paid.1 The gender pay gap in the energy industry is simi-
larly worrisome, and there is a dishearteningly low number of women represented in energy-related jobs.2 
Some public utilities, and the state public utility commissions that regulate them, are violating the constitu-
tional standard that all rates be “just and reasonable” by incorporating and approving unequal male and 
female employee compensation data into their ratemaking calculations. In 1976, the U.S. Supreme Court 
addressed a similar, but much broader, challenge that the National Association for the Advancement of Col-
ored People asserted against the Federal Power Commission, the Federal Energy Regulatory Commission’s 
predecessor.3 In NAACP v. FPC, the Supreme Court held that the Federal Power Commission could deny 
utilities recovery of demonstrably discriminatory costs if certain criteria are satisfied in pursuit of its just and 
reasonable mandate.4

By analogizing the Federal Energy Regulatory Commission to public utility commissions, this Note argues 
that the just and reasonable standard similarly requires public utility commissions and the utilities on the state 
level to play a more active role in fighting discrimination and, as relevant here, closing the gender pay gap. 
This Note proposes to close the gender pay gap in the energy industry by requiring state-regulated utilities 
to organize their labor and wage data by gender in ratemaking proceedings. In doing so, utilities and public 
utility commissions will be able to scrutinize objectionable costs that utilities try to recover in the form of new 
rates. Enforcement of these new requirements would incentivize state utilities and public utility commissions 
to reject discriminatory costs in violation of the constitutional principle that all rates be just and reasonable.

A B S T R A C TA B S T R A C T

*J.D., 2020, The George Washington University Law School. The author would like to thank her fiancé, Andrei, for his sup-
port and encouragement throughout the Note-writing process. 

1. See Democratic Staff of Joint Econ. Comm., 114th Cong., Report on 
Gender Pay Inequality: Consequences for Women, Families and the 
Economy iii (Comm. Print 2016).

2. See Cassidy Rush, The Energy Industry Needs a Wake-Up Call When It Comes 
to Equal Pay, PayScale (Jan. 9, 2017), https://www.payscale.com/career- 

news/2017/01/the-energy-industry-needs-a-wakeup-call-when-it-comes-
to-equal-pay.

3. See NAACP v. Fed. Power Comm’n, 425 U.S. 662, 664 (1976).
4. See id. at 670–71.
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I. Introduction: A Case for Reviving a Civil 
Rights Era Argument1234

In 1976, in the wake of the Civil Rights Movement, the 
National Association for the Advancement of Colored 
People (“NAACP”) fought the Federal Energy Regulatory 
Commission’s (“FERC”)5 predecessor, the Federal Power 
Commission (“FPC”), in the U.S. Supreme Court over 
whether the FPC (hereinafter referred to as “FERC”) was 
obligated to help put an end to discrimination in the energy 
industry.6 Battling on behalf of marginalized groups, the 
NAACP argued that FERC is required by law to assist in 
the elimination of discriminatory employment practices 
in its jurisdiction.7 The NAACP’s primary support for its 
arguments was FERC’s statutory mandate to ensure that 
rates are “just and reasonable” and in furtherance of the 
“public interest.”8

The Supreme Court ultimately held that, in the name of 
FERC’s just and reasonable mandate, FERC can prohibit 
a regulated entity from recovering “illegal, duplicative, or 
unnecessary labor costs” that an appropriate authority can 
prove resulted from discrimination.9 Yet, in the forty-plus 
years since the decision, there has been a striking absence 
of litigation in which plaintiffs have challenged FERC on 
these grounds. This Note argues that the Supreme Court’s 
interpretation of FERC’s just and reasonable mandate in 
NAACP v. Federal Power Commission would be effective 
if applied at the state level to close the gender pay gap. By 
extending NAACP to state entities, this Note asserts that 
public utility commissions (“PUC”), and the utilities they 
regulate, may be perpetuating the gender pay gap and vio-
lating the just and reasonable standard if the wages utilities 
pay their female employees, which are included in utility 
ratemaking calculations and eventually passed on to con-
sumers, are discriminatory.10

5. FERC is an independent government agency organized under the Depart-
ment of Energy that, pursuant to the Federal Power Act and the Natural Gas 
Act, has jurisdiction over the wholesale sales and transmission of electric en-
ergy and natural gas in interstate commerce. See generally What FERC Does, 
FERC, https://ferc.gov/about/ferc-does.asp?csrt=1097000148010166757 
(last visited Feb. 21, 2019). As one of its major responsibilities, FERC is 
tasked with ensuring that the rates charged for energy-related transactions 
within its jurisdiction are “just and reasonable.” If FERC determines that a 
rate does not meet this standard, it has the authority to determine the ap-
propriate just and reasonable rate. See 16 U.S.C. § 824(d)(a), § 824(e)(a) 
(2018).

6. See NAACP, 425 U.S. at 663.
7. Id. at 664, 666.
8. Id. at 666.
9. Id. at 668, 671.
10. See Joel B. Eisen et al., Energy, Economics and the Environment: 

Cases and Materials 11, 455–57 (4th ed. 2015). Because utilities subject 
to federal law typically charge market-based rates instead of cost-based rates, 
which do not require justification of labor and wage data, the scope of this 
Note will apply mainly to utilities covered by state law. Utilities that charge 
market-based rates are outside the scope of this Note. However, because the 
“just and reasonable” rule is a constitutional standard and applies at both 
the federal and state levels, this Note will draw from sources that consider 
federal and state matters alike for the purposes of analyzing interpretations 
of what it means to have a “just and reasonable” rate.

A state-level application of NAACP to close the gender 
pay gap is promising because, unlike many of the utilities 
within FERC’s jurisdiction,11 utilities at the state level use a 
process to request rates to charge consumers that provides a 
clear view into a utility’s employment practices. State utili-
ties have traditionally calculated their proposed rates based 
on cost-of-service principles, which involve disclosure of 
utility labor and wage expenses in ratemaking proceedings 
before PUCs.12 Legally, utilities are not required to disclose 
how much they pay their male versus female employees 
when presenting this labor and wage data in ratemaking 
proceedings. However, making this a mandatory step in 
the ratemaking process would allow consumer groups and 
state public utility commissions to scrutinize a utility’s 
labor and wage costs more carefully during the ratemaking 
process,13 and thus make it easier to identify utilities that 
may not be paying their female employees fairly.

Further action is necessary to close the gender pay gap 
in the energy industry. The NAACP’s 1970s goal to eradi-
cate discrimination in the energy sector is still very relevant 
today. The 2018 U.S. Energy and Employment Report 
found that approximately 6.5 million Americans work in 
the energy sector, across a variety of fields such as “Electric 
Power Generation and Fuels; Transmission, Distribution, 
and Storage; Energy Efficiency; and Motor Vehicles.”14 Yet, 
women in energy generally earn less money than their male 
counterparts, and women hold a significantly smaller frac-
tion of leadership positions in the field compared to men.15 
These truths reflect a harsh reality that extends beyond the 
energy industry: Overall, women throughout the United 
States are paid less than men.16

Closing the gender pay gap in the energy industry, how-
ever, is not a hopeless cause. Indeed, the NAACP legacy 
obligates energy regulators to act.17 Adopting NAACP’s 

11. Today, utilities within FERC’s jurisdiction may charge market-based rates 
instead of cost-based rates. See Richard R. Bradley, One Step in the Right 
Direction: An Analysis of FERC’s Reporting Requirement for Status Chang-
es for Public Utilities with Market-Based Rate Authority, 1 Env’t & En-
ergy L. & Pol’y J. 373, 374–76 (2007). See also Sam J. Ervin IV, Nat’l 
Ass’n of Regulatory Util. Comm’rs, The State of Energy Regula-
tion in the United States, 21–22 (2007), https://pubs.naruc.org/pub.
cfm?id=538F9979-2354-D714-51EE-34D36131BC2C.

12. Cost-of-service principles are discussed further in Part IV(C). See Bradley, 
supra note 11, at 374–76; Eisen et al., supra note 10, at 456–57, 492.

13. See generally Eisen et al., supra note 10, at 492. Some states have deregulat-
ed their electricity markets, however, and do not follow cost-of-service rate-
making principles. See, e.g., State Electric Retail Choice Programs Are Popu-
lar with Commercial and Industrial Customers, U.S. Energy Info. Admin. 
(May 14, 2012), https://www.eia.gov/todayinenergy/detail.php?id=6250; 
Regulated vs. Deregulated Electricity Markets, EnergyWatch, https://ener-
gywatch-inc.com/regulated-vs-deregulated-electricity-markets (last visited 
Sept. 28, 2019).

14. See Energy Futures Initiative & Nat’l Ass’n of State Energy Offi-
cials, U.S. Energy and Employment Report 13 (2018), https://static1.
squarespace.com/static/5a98cf80ec4eb7c5cd928c61/t/5afb0ce4575d1f3cd
f9ebe36/1526402279839/2018+U.S.+Energy+and+Employment+Report.
pdf.

15. Rush, supra note 2.
16. See Democratic Staff of Joint Econ. Comm., supra note 1.
17. See White House Office of the Press Sec’y, Fact Sheet: New Steps 

to Advance Equal Pay on the Seventh Anniversary of the Lilly Led-
better Fair Pay Act (Jan. 29, 2016), https://obamawhitehouse.archives.
gov/the-press-office/2016/01/29/fact-sheet-new-steps-advance-equal-pay-
seventh-anniversary-lilly. See also NAACP v. Fed. Power Comm’n, 425 U.S. 
662, 662 (1976).
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just and reasonable argument as its foundation, this Note 
proposes a nuanced solution to closing the gender pay gap 
in the energy industry. Because NAACP technically binds 
FERC and not state actors, the scope of this Note on its 
face directly applies to only a sliver of the energy industry. 
However, this Note argues that the takeaway of NAACP 
can be applied to state entities because in NAACP, the 
Supreme Court interpreted FERC’s just and reasonable 
mandate, and just and reasonable is also the constitutional 
standard the Supreme Court announced in Federal Power 
Commission v. Hope Natural Gas Co.18 Like FERC’s statu-
tory mandate, the standard from the Hope decision requires 
public utilities in the electric power and natural gas sectors 
to charge rates that are just and reasonable.19

Specifically, this Note proposes requiring state utilities 
charging cost-of-service rates to itemize their labor and 
wage data by gender when they present their operation and 
maintenance costs in ratemaking proceedings before PUCs. 
This approach will generate more opportunities for utili-
ties to consider their potentially prejudicial employment 
decisions and allow PUCs to transparently and efficiently 
examine instances of pay inequality among its regulated 
entities. These new requirements should include a reason-
able timeline for compliance and enumerate best practices 
for regulated entities to accumulate, prepare, present, and 
defend, if necessary, itemized labor and wage data. Further, 
PUCs should detail the investigatory and enforcement pro-
cesses that would be triggered by any rule violations.

In addition to the Supreme Court’s approval of FERC’s 
pursuing the NAACP’s directive with limited regard, there 
is some agreement in the energy community that the just 
and reasonable standard can and should be interpreted to 
include considerations outside the scope of traditional rate-
making principles.20 For example, as many in the energy 
industry grow more concerned about climate change and 
the roles that energy generation, transmission, and distri-
bution play in accelerating it, lawyers and judges have grap-
pled with questions regarding the extent to which FERC 
and PUCs have authority to consider relevant social issues 
like environmentalism when regulating.21 By comparing 
environmentalism to the fight for pay equality, regulators 
may be able to use their just and reasonable mandates to 
require utilities to reevaluate how they hire, compensate, 
and retain their male versus female employees.

This Note will proceed in the following parts: Part II 
describes general information about the gender pay gap, 
its causes, and specifics about the gender pay gap in the 
energy industry. Part III discusses various policy consid-
erations concerning equal pay both on a broad scale and 
within the energy sector. Part IV examines fundamental 
ratemaking principles, with an emphasis on the evolution 
of rate regulation and the just and reasonable standard in 
the courts. And finally, Part V explores the arguments pre-
sented in NAACP and concludes that they are appropriate 

18. 320 U.S. 591, 602 (1944).
19. Id. See, e.g., 16 U.S.C. § 824d(a), 15 U.S.C. § 717c(a).
20. See NAACP, 425 U.S. at 662. See generally Eisen et al., supra note 10, at 

508–11.
21. See generally Eisen et al., supra note 10, at 508–10.

for regulators to apply on the state level. Part V also sug-
gests additional measures utilities can take to diminish the 
gender pay gap.

II. Background on the Gender Pay Gap

A. What Is the Gender Pay Gap?

The gender pay gap is the average discrepancy in pay 
between working men and women.22 Put differently, the 
gender pay gap is the percentage women make of every 
dollar men earn.23 It is calculated by averaging the amount 
of money all full-time female employees earn, and com-
paring it to the average amount that all full-time male 
employees, expressed as a part-to-whole percentage.24 For 
further specificity, it is also possible to calculate a con-
trolled, or adjusted, gender pay gap to identify the dif-
ference in pay between men and women who have the 
same job, experience, or skills.25 Under either approach, 
the result is that men typically make more money than 
women, although women now make up almost one-half 
of the United States workforce.26

Most recent studies have found the gender pay gap to 
be roughly 20%.27 That is, a woman earns about 80 cents 
for every dollar a man earns.28 Fortunately, this imbalance 
has decreased significantly since the 1960s, when there was 
a 41% disparity in income between men and women.29 
Nevertheless, at the current rate, the Institute for Women’s 
Policy Research predicts the gender pay gap will not be 
equalized until 2059.30 The most common way of calcu-
lating the gender pay gap is by examining average annual 
pay for full-time employees working year-round.31 The gen-
der pay gap can also be measured on an hourly or weekly 

22. See The Simple Truth About the Gender Pay Gap, AAUW, https://www.aauw.
org/resources/research/simple-truth/ (last visited Oct. 25, 2020).

23. See Democratic Staff of Joint Econ. Comm., supra note 1, at 1.
24. See Sarah Jane Glynn, Explaining the Gender Wage Gap, Ctr. for Am. Prog-

ress (May 19, 2014, 2:49 PM), https://www.americanprogress.org/issues/
economy/reports/2014/05/19/90039/explaining-the-gender-wage-gap. 
Calculations include the average wages of full-time workers working year-
round during the period measured.

25. See Bourree Lam, What Gender-Pay Gap Statistics Aren’t Capturing, Atlan-
tic (July 27, 2016), https://theatlantic.com/business/archive/2016/07/
paygap-discrimination/492965.

26. See Nat’l Econ. Council, Jobs and Economic Security for America’s 
Women 1 (2010).

27. See, e.g., Democratic Staff Joint Econ. Comm., supra note 1, at 2; U.S. 
Dep’t of Commerce, Women in STEM: A Gender Gap to Innova-
tion 4 (2011); Nat’l Econ. Council, supra note 26, at 7; Jennifer Calfas, 
Women Have Pushed for Equal Pay for Decades. It’s Sad How Little Progress 
We’ve Made, Time (Apr. 10, 2018), http://time.com/money/5225986/
equal-pay-day-2018-gender-wage-gap; Nikki Graf et al., The Narrowing, but 
Persistent, Gender Gap in Pay, Pew Research Ctr. (Mar. 22, 2019), http://
www.pewresearch.org/fact-tank/2018/04/09/gender-pay-gap-facts; Nat’l 
Women’s Law Ctr., The Wage Gap: The Who, How, Why, and What to 
Do (2019), https://nwlc-ciw49tixgw5lbab.stackpathdns.com/wp-content/
uploads/2018/10/The-Wage-Gap-Who-How-Why-and-What-to-Do-2019.
pdf.

28. See Democratic Staff of Joint Econ. Comm., supra note 1, at iii, 1.
29. See Nat’l Econ. Council, supra note 26, at 7.
30. See Democratic Staff of Joint Econ. Comm., supra note 1, at 5.
31. Id. at 28.



70 THE GEORGE WASHINGTON JOURNAL OF ENERGY AND ENVIRONMENTAL LAW Vol. 11 No. 2

basis.32 When the time frame for comparison of male and 
female wages is shortened, the gender pay gap shrinks.33 
The gender pay gap differs among the states, is worse for 
women of color, and tends to increase as women age.34 One 
report found that over the course of a working woman’s 
career, her male counterparts could earn half a million dol-
lars more than she could.35

B. Causes of the Gender Pay Gap

The gender pay gap appears to be the result of a combina-
tion of factors informed by deep-seated social and cultural 
norms regarding gender roles. “Occupational segregation 
and steering can lead women to study and work in lower-
paying fields and to have lower-paying jobs within many 
fields.”36 One study found that almost one-third of the pay 
gap could be attributed to the tendency for women to work 
in different jobs than men, and further, that those female-
leaning jobs pay less.37 For example, women gravitate 
toward female-dominated fields such as “nursing, teach-
ing, and office and administrative support positions,” and 
those jobs have historically paid less than jobs in industries 
that tend to attract more male workers.38 Men are also dis-
proportionately overrepresented in science and technology-
based fields, which offer lucrative career paths compared to 
other sectors.39 Moreover, because society still sees women 
as the primary caregivers, the absence of workplace accom-
modations for raising children may force women to stop 
working temporarily—potentially a major set-back for a 
woman’s long-term career and earnings prospects.40 How-
ever, up to 40% “of the overall gender pay gap cannot be 
explained by factors that would affect earnings, and may 
be due to discrimination.”41 Therefore, there is no single 
explanation for why women earn less than men.

C. History of Equal Pay Legislation

A concise snapshot of the legal landscape regarding pay 
inequality begins with the promulgation of the Equal Pay 
Act (1963), which forbids employers from discriminat-
ing “on the basis of sex” by paying an employee less than 
another employee of the opposite sex performing simi-
lar work in the same establishment.42 “Pay” is construed 
broadly here and includes everything from “overtime pay” 
and “stock options,” to “life insurance” and “vacation and 
holiday pay.”43 One year later, the U.S. Congress passed the 

32. Id. See also Women’s Bureau, U.S. Dep’t of Labor, Women’s Earnings 
and the Gender Wage Gap 4, https://htv-prod-media.s3.amazonaws.
com/files/women-searningsdeptoflabor-1519686344.pdf (last visited Mar. 
13, 2020).

33. See Women’s Bureau, U.S. Dep’t of Labor, supra note 32, at 4.
34. See Democratic Staff of Joint Econ. Comm., supra note 1, at iii.
35. See id.
36. See id. at 2.
37. See Women’s Bureau, U.S. Dep’t of Labor, supra note 32, at 6–7.
38. Democratic Staff of Joint Econ. Comm., supra note 1, at 18.
39. See U.S. Dep’t of Commerce, supra note 27, at 1, 4.
40. See Democratic Staff of Joint Econ. Comm., supra note 1, at 12–13.
41. Id. at 20.
42. 29 U.S.C. § 206(d)(1) (2018).
43. See Equal Pay/Compensation Discrimination, U.S. Equal Emp’t Opportu-

nity Comm’n, https://www.eeoc.gov/laws/types/equalcompensation.cfm 

Civil Rights Act (1964), which prohibits, in part, employ-
ers from “discriminat[ing] against any individual with 
respect to his compensation, terms, conditions, or privi-
leges of employment, because of such individual’s race, 
color, religion, sex, or national origin . . . .”44

More recently, President Barack Obama signed the Lilly 
Ledbetter Fair Pay Act (2009), which extends the length 
of time a plaintiff must file a pay discrimination claim.45 
In 2016, to further the goals of the Lilly Ledbetter Fair 
Pay Act, the Obama Administration proposed that the 
Equal Employment Opportunity Commission (“EEOC”), 
alongside the Department of Labor, “annually collect sum-
mary pay data by gender, race, and ethnicity from busi-
nesses with 100 or more employees,” which would apply 
to over 63 million workers.46 The EEOC proposed that 
employers include “data on employees’ W-2 earnings and 
hours worked” in the pre-existing Employer Information 
Report (EEO-1) form that employers are required to file 
annually, and which already requests information about 
employee race, ethnicity, and sex by job category.47 This 
action affords the EEOC a clearer view into a covered busi-
ness’ compensation practices. If, for example, reports lead 
the EEOC to believe “a business paid male sales employees 
far more than their female counterparts, the EEOC could 
choose to look into the matter and perhaps launch a dis-
crimination lawsuit.”48

D. Women in the Energy Industry

With science, engineering, and technology as its core sub-
jects, the energy industry may suffer in part from a lack of 
female presence because of women’s historic absence from 
science-based industries.49 Women hold less than one-
quarter of the jobs in science, technology, engineering, and 
math (“STEM”) fields.50 Potential reasons for why men 
have been, and continue to be, trailblazers in science-heavy 
sectors include harmful stereotypes about men and women 
that can keep certain industries segregated, a dearth of 
females in STEM for other women and young girls to look 
up to, and challenging work-life balance realities for STEM 
employees.51 Nevertheless, there are promising opportuni-
ties for women in these industries. Women in STEM fields 

(last visited Nov. 19, 2018).
44. 42 U.S.C. § 2000e-2(a)(1) (2018).
45. See Lilly Ledbetter Fair Pay Act of 2009, Pub. L. No. 111-2, § 3(A) 123 Stat. 

5 (2009). See also 42 U.S.C. § 2000e-5(e) (2018).
46. White House Office of the Press Sec’y, supra note 17.
47. Agency Information Collection Activities: Revision of the Employer Infor-

mation Report (EEO-1) and Comment Request, 81 Fed. Reg. 5113, 5113 
(proposed Feb. 1, 2016).

48. Danielle Paquette, The Trump Administration Just Halted this Obama-Era 
Rule to Shrink the Gender Wage Gap, Wash. Post (Aug. 30, 2017, 2:37 PM), 
https://www.washingtonpost.com/news/wonk/wp/2017/08/30/the-trump-
administration-just-halted-this-obama-era-rule-to-shrink-the-gender-wage-
gap/?utm_term=.3c3438474a0f.

49. See Angelina Rascouet, Oil Industry’s Female Pay Gap Is Worse Among the Ex-
plorers, Bloomberg (Mar. 26, 2018, 12:00 AM), https://www.bloomberg.
com/news/articles/2018-03-26/oil-industry-s-female-pay-gap-is-worse-
among-the-explorers. See generally U.S. Dep’t of Commerce, supra note 
27, at 2–3.

50. See U.S. Dep’t of Commerce, supra note 27, at 1.
51. Id. at 1.
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earn 33% more than women in other industries.52 Indeed, 
the gender pay gap in the STEM world is 14%.53 It is criti-
cal to encourage more women to pursue careers in energy 
because STEM fields are part of the foundation for a suc-
cessful economy, and increasing the number of women in 
STEM “will maximize innovation, creativity, and compet-
itiveness,” which confers benefits on all.54

However, there are a number of hurdles women face that 
keep them from making these kinds of advancements in 
the energy industry. In particular, the oil and gas sector 
is notorious for its lack of gender integration and equali-
ty.55 Oil and gas work often demands that employees spend 
significant amounts of time away from home, frustrating 
options for more flexible working conditions that could 
help keep women in the industry.56 The World Economic 
Forum found that women make up less than 20% of the oil 
and gas sector workforce, and only 10–15% of senior-level 
positions.57 For men and women working comparable jobs 
in the oil and gas industry, the median compensation for a 
male employee in the industry is $75,800, while the median 
compensation for a female employee is only $70,200.58

The battle for equal pay in the energy industry does not 
stop at the nation’s border. For example, the average gender 
pay gap in British electricity and gas companies is 15.2%.59 
Some British energy companies attributed the gender pay 
gap to “the uneven distribution of men and women across 
the business and the types of roles they do . . . . [W]e have 
a greater proportion of men in higher paid, traditionally 
male-dominated technical roles . . . .”60 On a global scale, 
“only 5% of board executives and 16% of board members 
in power and utility companies are women . . . .”61 Because 
gender disparity in the energy industry is so widespread, 
these statistics suggest that the energy sector’s highly spe-
cialized nature may be more responsible for the lack of 
women, rather than a particular economic or political fac-
tor endemic to one country’s workforce.

All in all, women in energy face unique challenges that 
go beyond the expected obstacles women face in other 
industries. The required education and skills, combined 
with the nature of the work, make it much more difficult 

52. See id. at 4.
53. See id.
54. Catherine Hill, Why So Few? Women in Science, Technology, Engineering, and 

Mathematics, AAUW, https://ww3.aauw.org/research/why-so-few/ (last vis-
ited Oct. 25, 2020).

55. See, e.g., Katie Mehnert, Why Are Fewer Women Employed in the Oil and Gas 
Industry Than Men?, Forbes (Mar. 8, 2019), https://www.forbes.com/sites/
quora/2019/03/08/why-are-fewer-women-employed-in-the-oil-and-gas-
industry-than-men/#590d2b796033; Rascouet, supra note 49; Rush, supra 
note 2.

56. See Rascouet, supra note 49. See also Dona Playton & Stacey L. Obrecht, 
High Times in Wyoming: Reflecting the State’s Values by Eliminating Barriers 
and Creating Opportunities for Women in the Equality State, 7 Wyo. L. Rev. 
295, 299 (2007).

57. See Katie Mehnert, The Energy Gender Gap: Still a Long Road Ahead, Forbes 
(Dec. 7, 2016, 11:25 AM), https://www.forbes.com/sites/ellevate/2016/ 
12/07/the-energy-gender-gap-still-a-long-road-ahead/#1ee4e02c2cad.

58. See Rush, supra note 2.
59. See Fixing the Gender Pay Gap in the Energy Industry, Engerati (May 7, 2018), 

https://www.engerati.com/energy-management/article/energy-develop 
ment/fixing-gender-pay-gap-energy-industry.

60. Id.
61. Id.

for women to occupy the positions in the energy field that 
historically reserved for men.62

III. The Arguments for and Against 
Closing the Gender Pay Gap in the 
Energy Industry

Equal pay in the energy industry and beyond is impor-
tant because it promotes fairness and justice in society. 
Pay equality also helps the economy. Increasing wages for 
women leads to more household spending, which spurs 
demand.63 In turn, heightened demand results in more 
production, which engenders economic growth.64 Pay-
ing women equally to their male counterparts would also 
decrease the poverty rate “from 8 percent to 3.8 percent 
among working women.”65 Within the energy sector, low 
representation of women impedes industry growth, thereby 
slowing the entire economy down, because it reinforces 
traditional business models that can discourage women 
or members of other marginalized groups from breaking 
into the field and pursuing careers in energy.66 Data illus-
trates that workplace diversity and female business leaders 
lead to the development of new ideas and heighten perfor-
mance through increased profits, returns on investment, 
and returns on equity.67 One study found that in addition 
to increasing returns on equity, which can amount to mil-
lions of dollars in profits, companies with women in posi-
tions of power were also more inclined to execute creative 
decisions and experienced less leadership-centric conflict.68 
More women in energy and in leadership roles could also 
increase the chances of finding workable solutions to larger 
issues such as climate change, as the addition of different 
perspectives may encourage new collaboration and policy 
experimentation. And finally, a lack of female role models 
is one potential explanation for the disparity of women in 
the energy industry,69 which suggests that making room 
for women in energy could encourage young girls to pursue 
careers in STEM and erode harmful stereotypes.

Though the arguments are not persuasive, there are 
some drawbacks to equal pay and including more women 
in the energy industry. Conceptually, if cost-of-service util-
ities pay their female employees more to close the gender 
pay gap, then utilities will request larger sums to recover in 
ratemaking proceedings, and if PUCs approve these costs, 
then utilities will be permitted to propose higher rates to 
offset their increased operating costs.70 Consequently, rate-
payers will bear these increased costs. One rebuttal to this 

62. See Rascouet, supra note 49. See also Playton & Obrecht, supra note 56. See 
generally U.S. Dep’t of Commerce, supra note 27, at 2–3.

63. See Democratic Staff of Joint Econ. Comm., supra note 1, at 12.
64. See id.
65. Jessica Milli et al., Inst. for Women’s Policy Research, The Impact 

of Equal Pay on Poverty and the Economy 2 (Apr. 2017), https://iwpr.
org/wp-content/uploads/2017/04/C455.pdf. See also Democratic Staff 
of Joint Econ. Comm., supra note 1, at 12.

66. See Fixing the Gender Pay Gap in the Energy Industry, supra note 59, at 2.
67. See id.
68. See id.
69. See U.S. Dep’t of Commerce, supra note 27, at 8.
70. Eisen et al., supra note 10, at 456–57.
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argument, however, ties directly into one of the benefits of 
equal pay mentioned above. That is, utility companies that 
pay their female employees the same as their male equiva-
lents will stimulate the economy, which will benefit society 
as a whole.71

Another argument against encouraging the energy 
industry to step up its efforts to close the gender pay gap 
is one of administrability. The argument is that it is bet-
ter to centralize authority to combat discrimination in one 
agency because spreading jurisdiction across several dif-
ferent authorities may result in confusion and diminished 
efforts across the board.72 Although these concerns are not 
meritless, it is essential not to lose sight of the present issue: 
The gender pay gap is 20% and, accounting for the current 
rate of progress, will not shrink substantially in the near 
future.73 More needs to be done. In this case, the answer 
does not necessarily lie in a brand-new, revolutionary the-
ory, nor does it dwell on arguments against the fight for 
pay equality. Instead, the way to move forward is by look-
ing back—all the way back to the 1976 Supreme Court 
decision NAACP v. FPC. In order to fully understand that 
case, it is necessary to first grasp several major concepts of 
energy law, which are discussed below.

IV. Utility Ratemaking and Employee 
Compensation

A. Energy Rate Basics

The energy industry is heavily regulated and extremely 
complex. There is a great deal of regulation in part because 
the provision of energy services by public utilities74 has 
traditionally been monopolistic in nature, and govern-
ment intervention is necessary to protect consumers from 
issues like high rates and ineffective service.75 One way 
to prevent public utilities from abusing their power and 
charging overpriced fees has been for PUCs76 to oversee 

71. See Democratic Staff of Joint Econ. Comm., supra note 1, at 11–12.
72. See NAACP v. FPC, 520 F.2d 432, 436 (D.C. Cir. 1975).
73. See Democratic Staff of Joint Econ. Comm., supra note 1, at 2.
74. The Federal Power Act (“FPA”) defines a public utility as “any person who 

owns or operates facilities subject to the jurisdiction of the Commission,” 
which centers on “the transmission of electric energy in interstate commerce 
and the sale of such energy at wholesale in interstate commerce . . . .” See 
16 U.S.C. § 824(e); 16 U.S.C. § 824(a) (2018). Although the scope of this 
Note arguably has a greater effect on state laws and retail sales as opposed 
to wholesale sales at the federal level because cost-of-service methods are 
more prevalent at state levels, the definition of “public utility” in the FPA is 
nonetheless useful for the purposes of conceptualizing the entities at issue: 
those involved in the transmission and sale of energy. See Eisen et al., supra 
note 10, at 456.

75. Historically, public utilities consented to regulation to counteract the ab-
sence of retail competition and were allocated “exclusive service territories 
(franchise) . . . because many utility functions are seen as natural monopo-
lies.” Div. of Energy Mkt. Oversight, Office of Enf ’t, Fed. Energy 
Regulatory Comm’n, Energy Primer: A Handbook of Energy Market 
Basics 38 (2015). See also Eisen et al., supra note 10, at 11–12, 455–56.

76. Many states have a PUC or similar authority to regulate public utilities. 
PUCs typically oversee the provision of energy services and protect ratepay-
ers from abuse, which involves participating in ratemaking proceedings. As 
a result, PUCs play a critical role in scrutinizing costs that utilities try to 
recover in ratemaking proceedings. See Eisen et al., supra note 10, at 12, 

the rates utilities charge for service, which are typically 
calculated based on the cost of providing the service (cost-
of-service rates).77

Rate regulation is a key vehicle through which regula-
tors can demand that utilities assess their complacency in 
perpetuating the gender pay gap and change their behav-
ior. PUCs should impose heightened scrutiny of wages 
during the rate regulation process when utilities advocate 
for their proposed new rates.78 Specifically, PUCs should 
demand that utilities organize their labor and wage data 
during ratemaking proceedings in such a way that allows 
PUCs to examine how much a utility pays its male versus 
female employees. The next section provides background 
on ratemaking and the details of what this revised process 
would look like.

B. Judicial Milestones for Rate Regulation and the 
“Just and Reasonable” Standard

The concept of rate regulation was first deemed constitu-
tional in the late 19th century when the Supreme Court 
decided Munn v. Illinois.79 In Munn, the Court held that 
state regulation of prices for services “clothed with a public 
interest,” such as grain storage, does not constitute a tak-
ing under the Fifth Amendment.80 Twenty-two years later, 
in 1898, the Supreme Court, in Smyth v. Ames, sketched a 
preliminary outline for how to evaluate the constitutional 
validity of regulated rates.81 The Court concluded that 
regulators must use “the fair value of the property being 
used by it for the convenience of the public” in calculat-
ing the rate base.82 However, this approach was ultimately 
overruled in 1944 by Federal Power Commission v. Hope 
Natural Gas Co.83

In Hope, the Supreme Court replaced the test announced 
in Smyth with the “end results” test, which posits that 
courts will be deferential to proposed rates as long as the 
rates are just and reasonable.84 Ultimately, if the rate is 
just and reasonable, the methodology behind calculating 
the rate is inconsequential.85 Despite the adoption of this 
standard in Hope, it is still not entirely clear how utilities 
and regulators should arrive at a just and reasonable rate.86 
Some scholars claim that rates must fall within a “zone 
of reasonableness,” where a rate too low would be “con-

460. See also State-by-State Information, Am. Coal. of Competitive En-
ergy Suppliers (Mar. 15, 2020, 6:59 PM), http://competitiveenergy.org/
consumer-tools/state-by-state-links/.

77. See Eisen et al., supra note 10, at 455. See also Bradley supra note 11, at 
374–75.

78. See generally Eisen et al., supra note 10, at 460.
79. See Munn v. Illinois, 94 U.S. 113, 126 (1876).
80. See id. at 121, 126, 131–32.
81. See Smyth v. Ames, 169 U.S. 466 (1898).
82. Id. at 546.
83. See Fed. Power Comm’n v. Hope Nat. Gas Co., 320 U.S. 591, 601–02 

(1944).
84. See id. at 602. See also Smyth, 169 U.S. at 546.
85. See Hope, 320 U.S. at 602. See also Smyth, 169 U.S. at 546.
86. Patrick J. McCormick III & Sean B. Cunningham, The Requirements of the 

“Just and Reasonable” Standard: Legal Bases for Reform of Electric Transmission 
Rates, 21 Energy L.J. 389, 396 (2000).
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fiscatory” and a rate too high would be “exploitive.”87 But 
even within this framework, the zone’s boundaries are not 
explicitly set out in a single case or by statute.88 Instead, 
the relevant cases contain vague and limited language. Sec-
tions 205 and 206 of the Federal Power Act (“FPA”), which 
state FERC’s “just and reasonable” standard, are similarly 
unclear and ambiguous.89

Nevertheless, case law offers several guideposts for 
determining just and reasonable rates. For instance, a just 
and reasonable rate should allow a company to maintain 
its financial integrity, compensate the utility’s investors for 
risks assumed, and enable the utility to garner new capi-
tal.90 Just and reasonable rates also produce fair rates of 
“return on the value of the property used at the time it is 
being used to render the service” and should allow a utility 
to raise funds needed to adequately carry out its duties to 
the public.91 In the electric power realm, FERC and PUCs 
have developed different techniques to calculate just and 
reasonable rates by usually looking to, respectfully, market-
based rate authority and cost-of-service methodology.92

C. Cost-of-Service Ratemaking

Although the Supreme Court does not require a specific 
equation to calculate a just and reasonable rate, a com-
mon method to calculate rates on the state level is based 
on the principle of cost-of-service ratemaking (“COS”).93 
In brief, COS considers the amount it costs a utility to pro-
vide service, plus the amount that would permit the utility 
company’s shareholders to recoup a reasonable return on 
their investments.94 The amount it costs a utility to provide 
the service is defined by the utility’s operation cost, which 
includes, as relevant here, labor and wages.95 Procedurally, 
a utility presents these costs in a formal ratemaking pro-
ceeding, or rate case, before the PUC in order to justify its 
proposed new rate.96 If utilities are required to present their 
labor and wage information by gender during ratemaking 
proceedings, as this Note recommends, utilities and PUCs 
can both play important roles in shrinking the gender pay 

87. Id. at 400–01.
88. See id.
89. See id. See also 16 U.S.C. § 824d(a), § 824e(a) (2018). Although FERC 

administers both the FPA and the Natural Gas Act (“NGA”), this Note will 
reference only the FPA. See Ark. La. Gas Co. v. Hall, 453 U.S. 571, 577, 
n.7 (1981) (asserting that because the FPA and the NGA are structured so 
similarly, the Supreme Court will “follow [the] established practice of cit-
ing interchangeable decisions interpreting the pertinent sections of the two 
statutes”).

90. See Hope, 320 U.S. at 603.
91. See Bluefield Water Works & Improvement Co. v. Pub. Serv. Comm’n of W. 

Va., 262 U.S. 679, 690, 693 (1923).
92. See Electric Market-Based Rates, FERC (Nov. 5, 2019), https://www.ferc.

gov/industries/electric/gen-info/mbr.asp?csrt=519184. See also Karl Mc-
Dermott, Elec. Edison Inst., Cost of Service Regulation in the Investor-
Owned Electric Utility Industry: A History of Adaptation vii–viii (June 2012),  
https://www.ourenergypolicy.org/wp-content/uploads/2012/09/COSR_
history_final.pdf.

93. See Hope, 320 U.S. at 602. See generally Eisen et al., supra note 10, at 456.
94. See Eisen et al., supra note 10, at 456.
95. See id. at 457.
96. See id. at 456. See generally McDermott, supra note 92, at 12; Pa. Pub. Util. 

Comm’n, The PUC Ratemaking Process and the Role of Consumers 
(2012), https://www.puc.state.pa.us/general/consumer_ed/pdf/Ratemak-
ing_Complaints.pdf.

gap by putting this data under the spotlight. After all, this 
proposal is supported by a recently performed study find-
ing that publicizing employee wage data shrunk the pay 
gap by 7% among Danish companies.97

Requiring utilities to disclose and substantiate wages 
paid to employees by gender would not impose an oner-
ous burden, as utilities are already required to present and 
support their expenditures in ratemaking proceedings to 
justify new rates. In the average rate case at the state level, 
the utility asserts that its employee wages are reasonable, 
and therefore, support new rates to cover these expenses.98 
A PUC can reject a proposed new rate where it disagrees 
with the utility and finds the wages to be unreasonable.99 
However, the PUC must contemplate the effects that dis-
allowing wages will have on a utility’s final rate calcula-
tion because if the PUC disproportionately emphasizes 
wages to the extent that it loses sight of the reasonableness 
of comprehensive costs, the PUC’s decision may impair 
the utility financially, which would ultimately disadvan-
tage ratepayers.100

To avoid cost rejection, a utility should anticipate inter-
venors, prepare for objections in rate proceedings, and cre-
ate a record to support its just and reasonable claims.101 Best 
practices should also involve presenting historical wage 
data as evidence to provide context and illustrate broader 
trends in compensation over time, and evidence should 
comply with commission precedent and mirror its con-
temporary economic landscape.102 If a utility believes that 
evolving conditions justify a break from prior commission 
decisions, including approaches related to employee com-
pensation, the utility should describe its proposed depar-
tures from precedent and proffer sound reasons in support 
of its planned deviations from regulatory precedent.103 
Growing acknowledgement of the gender pay gap in the 
energy industry shows that current economic conditions 
warrant a diversion from precedent; many important deci-

97. See Morten Bennedsen, Elena Simintzi, Margarita Tsoutsoura, & 
Daniel Wolfenzon, Nat’l Bureau of Econ. Research, Do Firms Re-
spond to Gender Pay Gap Transparency? 1, 3 (Jan. 2019) (According 
to the study, Danish companies with more than 35 employees have shrunk 
the pay gap by 7% relative to the pre-regulation wage gap after legislation in 
2006 required them to publicly disclose the differences in pay between their 
male and female employees.). Although productivity waned 2.5% among 
reporting firms as a result of the new law, there was no adverse effect on 
profits. See id. at 5. Additionally, the firms “were more likely to promote 
women[ ] and hired 5 percent more women in intermediate and lower level 
jobs compared with the non-reporting group.” Susan Kelley, Gender Pay 
Gap Shrinks When Companies Disclose Wages, Cornell Chron. (Feb. 27, 
2019), https://news.cornell.edu/stories/2019/02/gender-pay-gap-shrinks-
when-companies-disclose-wages. See also Bennedsen et al., supra note 97, 
at 17. The researchers also learned that many of the reporting firms reduced 
the wage gap not by increasing female compensation, but instead by lower-
ing male compensation, which ultimately lowered the companies’ wage bills 
by an average of 2.8% compared to the control group. See id. at 5.

98. See David W. Sosa & Virginia Perry-Failor, Labor Costs and the Rate Case: In-
centives, Staffing, and Benchmarking in a Tight Economy, Pub. Utils. Fort. 
52, 52 (Mar. 2012), http://www.analysisgroup.com/uploadedfiles/content/
insights/publishing/sosa_public_utilities_fortnightly_labor_costs_rate_
case.pdf.
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100. Id.
101. Id. at 56.
102. Id.
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sions regarding utility ratemaking were decided at a time 
when women were less represented in the workforce.

Indeed, there has already been noteworthy debate over 
how far energy regulators can or should stretch the just 
and reasonable standard to consider other social causes like 
environmentalism in rate calculations. How regulators like 
FERC and PUCs have considered factoring environmental 
costs into the just and reasonable analysis may shed light 
on their willingness to incorporate equal pay factors into 
discussions about what types of costs may be included in 
just and reasonable rate calculations.

D. Interpreting “Just and Reasonable” to Apply to 
Environmental Concerns and Beyond

Some voices in the energy industry argue that rates that 
adequately account for environmental concerns, such 
as those that reflect fair competition among various fuel 
sources and technologies, may be just and reasonable.104 
Interpreting the just and reasonable standard to include 
consideration of policies traditionally debated outside 
the energy context—such as environmentalism—carries 
increasing weight in a time when society sees conservation 
and economic prosperity as “interrelated and inseparable,” 
and climate change a menacing reality.105 Indeed, a util-
ity’s costs, some argue, “could conceivably include social 
costs.”106 And because the Supreme Court has held that 
just and reasonable rates do not necessarily need to be cal-
culated using a cost-heavy approach, PUCs may “decide 
what ratesetting methodology best meets their needs in 
balancing the interests of the utility and the public.”107 This 
obligation to balance the utility’s interests with those of the 
public is more of a priority than “any slavish adherence to 
precedent or traditional method for its own sake.”108

If the scope of the just and reasonable standard may be 
expanded to confront climate change, the standard ought 
to address other social justice issues. Like calls to promote 
the environment, the battle for equal pay is an important 
cause that deserves the attention of regulators. Because 
rates must be just and reasonable and equal pay is argu-
ably a relevant social cost, FERC and PUCs are obligated 
to evaluate how rates may neglect this social cost and run 
afoul of the just and reasonable standard.

Regulators’ authority to consider social costs, however, 
is not unbounded, and regulators must not lose sight of 
ratepayer interests. For example, in Iroquois Gas Transmis-
sion System, L.P. v. FERC, the U.S. Court of Appeals for 
the District of Columbia (D.C.) Circuit found that FERC 

104. See, e.g., Eisen et al., supra note 10, at 509; Rich Glick & Matthew Chris-
tiansen, FERC and Climate Change, 40 Energy L.J. 1, 14–15 (2019); Adri-
enne L. Thompson, Preparing for the Energy Future by Creating It: What State 
Public Utility Commissions Can Do to Promote Sustainable Energy Policies, 7 
Geo. Wash. J. Energy & Env’t L. 215, 225–26 (2016).

105. E.g., Christopher J. Bateman & James T.B. Tripp, Toward Greener FERC 
Regulation of the Power Industry, 38 Harv. Env’t L. Rev. 276, 333 (2014); 
Eisen et al., supra note 10, at 510.

106. Eisen et al., supra note 10, at 509–10.
107. Duquesne Light Co. v. Barasch, 488 U.S. 299, 316 (1989). See also Thomp-

son, supra note 104, at 225.
108. McCormick & Cunningham, supra note 86, at 401.

failed to adequately justify its decision precluding Iro-
quois from recovering rates that included litigation costs 
incurred from defending against environmental violation 
claims.109 Justifying FERC’s orders prohibiting Iroquois 
from including its litigation costs in its ratemaking cal-
culations, Circuit Judge Stephen F. Williams explained, 
“requires more than the making of general allusions to 
the public interest in compliance with environmental 
statutes.”110 Protecting the environment is not necessarily 
a sufficient reason to pass those costs onto ratepayers.111 
Sometimes, it is more economical and beneficial for rate-
payers if energy providers choose a course of action that is 
potentially harmful to the environment, or in violation of 
environmental regulations.112

The same may be true in the equal pay context. Rates 
that incorporate the costs of paying female employees 
equitably or litigating costly pay discrimination claims 
may not always be just and reasonable from a purely eco-
nomic standpoint. What distinguishes equal pay from 
environmental concerns, however, is that the Supreme 
Court has established that discrimination on the basis 
of sex is prohibited under the Fourteenth Amendment’s 
Equal Protection Clause.113 The same cannot be said of 
the environment. There is a unique constitutional basis to 
interpret “just and reasonable” to include considerations of 
equal pay. The 1976 Supreme Court case NAACP v. FPC 
supports this position because of the “just and reasonable” 
arguments the NAACP presented to bolster its claim that 
FERC is obligated to eradicate discrimination in its juris-
diction.114 The NAACP’s arguments, and the holding of 
that case, serve as the foundation for this Note’s claim that 
PUCs should also take responsibility to reject rates that 
incorporate discriminatory costs, such as unequal pay to 
female employees.

V. Applying NAACP V. FPC to the 
Gender Pay Gap

A. Unpacking NAACP v. FPC

The solution to closing the gender pay gap in the energy 
industry likely lies within the pre-existing framework of the 
1976 Supreme Court case NAACP v. FPC.115 A little over 
a decade after the passage of the Civil Rights Act (1964), 
the NAACP sued FERC’s predecessor, the FPC, over its 
jurisdiction to “issue a rule ‘requiring equal employment 
opportunity and nondiscrimination in the employment 
practices of its regulatees.’”116 The NAACP intended this 
kind of rule to mandate that the entities FERC regulates 
create affirmative action programs designed to decrease 

109. 145 F.3d 398, 403 (D.C. Cir. 1998).
110. Id.
111. Id.
112. Id. at 402.
113. See United States v. Virginia, 518 U.S. 515, 532 (1996).
114. See NAACP v. FPC, 425 U.S. 662, 670 (1976).
115. See id. at 668.
116. Id. at 664.
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employment discrimination, as well as allow any victim of 
employment discrimination by a regulatee to file a com-
plaint with FERC.117 The NAACP relied on two proposi-
tions to argue that FERC has jurisdiction to oversee the 
equal employment practices of the entities it regulates.118 
First, the NAACP argued that the FPA and the Natural 
Gas Act (NGA) require FERC to ensure that rates utili-
ties charge for service are just and reasonable.119 Second, 
the NAACP claimed that FERC has the power to issue 
such a rule because of “the Commission’s asserted duty 
to advance the public interest.”120 Without such a rule to 
prevent against employment discrimination, the NAACP 
argued, FERC would be permitting ratepayers to bear 
unjust and unreasonable costs.121 For context, a few years 
before this case was decided, the Civil Rights Oversight 
Subcommittee of the House Committee on the Judiciary 
found that employment discrimination was more prevalent 
in the electric and gas sectors compared to most other large 
industries.122 Nevertheless, FERC responded that it did not 
have jurisdiction to promulgate such a rule.123

The Supreme Court ultimately rejected the NAACP’s 
argument that FERC’s obligation to advance the pub-
lic interest implied jurisdiction to fight employment dis-
crimination, reasoning that the NAACP misinterpreted 
the scope of Congress’ intent in passing the FPA and the 
NGA.124 The Court found that Congress’ use of the words 
“public interest” in the FPA and the NGA was “not a broad 
license to promote the general public welfare.”125 Instead, 
“the words [public interest] take meaning from the purposes 
of the regulatory legislation.”126 Here, “public interest” 
should be read in consideration of the fact that Congress 
intended the FPA and NGA to stimulate the availability 
of electricity and natural gas at fair prices.127 Lower courts 
have interpreted “public interest” after NAACP by finding 
that the more attenuated “a supposed ‘public interest’ goal 
is from the central purpose of a regulatory statute, the less 
likely the regulator is obliged to consider it.”128

However, the Supreme Court adopted part of the 
NAACP’s just and reasonable argument. It ultimately con-
cluded that if one of FERC’s regulatees charges amounts 
that include illegal, duplicative, or unnecessary labor costs, 
and those illegitimate costs are “demonstrably the prod-
uct of a regulatee’s discriminatory employment practices,” 
FERC should reject those costs “only insofar as such conse-
quences are directly related to the Commission’s establish-
ment of just and reasonable rates in the public interest.”129 
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122. Civil Rights Oversight Subcomm., H. Comm. on the Judiciary, 92d 

Cong., Civil Rights Responsibilities of the Federal Power Commis-
sion 1 (Comm. Print 1972).

123. See NAACP, 425 U.S. 662, 671.
124. See id. at 669–70.
125. Id. at 669.
126. Id.
127. See id. at 669–70.
128. Thompson, supra note 104, at 226.
129. NAACP, 425 U.S. at 668, 671.

Quoting the D.C. Circuit, the Supreme Court noted that 
examples of costs eligible for dismissal include:

(1) duplicative labor costs incurred in the form of back pay 
recoveries by employees who have proven that they were 
discriminatorily denied employment or advancement, 
(2) the costs of losing valuable government contracts ter-
minated because of employment discrimination, (3)  the 
costs of legal proceedings in either of these two catego-
ries, (4) the costs of strikes, demonstrations, and boycotts 
aimed against regulatees because of employment discrimi-
nation, (5)  excessive labor costs incurred because of the 
elimination from the prospective labor force of those who 
are discriminated against, and (6) the costs of inefficiency 
among minority employees demoralized by discrimina-
tory barriers to their fair treatment or promotion.130

Plaintiffs should be able to prove discrimination by 
pointing to costs that can be substantiated by judicial 
decree or a decision by an administrative agency “charged 
with consideration of such matters.”131 The costs need only 
be capable of being proven, which eliminates the need for 
plaintiffs to pursue other adjudicative routes before regula-
tors can act and disqualify recovery of those costs.132 Thus, 
the Court determined that FERC has the authority to con-
template the impacts of discrimination amongst employers 
within its jurisdiction so long as those impacts are directly 
linked to FERC’s oversight of just and reasonable rates.133 
Assuming FERC continues to follow strict accounting pro-
cedures in individual ratemaking proceedings, the Supreme 
Court wrote, FERC would have significant power to make 
use of whatever evidence, or request whatever information, 
it needs to discern whether a regulatee is charging unjust 
and unreasonable rates due to discrimination.134

B. The Solution: Applying the NAACP’s Arguments 
to Pay Inequality

PUCs should require cost-of-service utilities to explicitly 
itemize wages paid to their employees by gender during 
ratemaking proceedings at the state level to ensure compli-
ance with the standard that all rates are just and reasonable. 
In NAACP, the Supreme Court left open the possibility 
for state regulators in the energy industry to play a role in 
reducing discrimination. In that case, the Supreme Court 
interpreted FERC’s just and reasonable statutory man-
date. The NAACP holding is not technically binding on 
PUCs at the state level. However, the Hope Court estab-
lished just and reasonable as the constitutional standard, 
which is binding on state entities. Thus, it is appropriate 
to analogize FERC to PUCs regarding the just and rea-
sonable standard because both regulators are bound by the 
Supreme Court’s interpretation of the just and reasonable 

130. Id. at 667.
131. Id. at 668.
132. See id.
133. See id. at 671.
134. See id. at 668–69.
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standard, and both FERC and PUCs play crucial roles in 
ensuring that entities within their jurisdictions comply 
with that standard. By requiring cost-of-service utilities 
to disaggregate wages by gender during ratemaking pro-
ceedings, PUCs would be afforded clearer insight into a 
utility’s compensation practices. As a result, PUCs would 
be better able to determine whether a utility is paying its 
female workers unfairly, in violation of the just and reason-
able standard. This proposed solution has the potential to 
be incredibly effective because it is targeted to the issue and 
much more limited in scope than the NAACP’s proposals.

In particular, the NAACP’s proposed rule included 
several proactive initiatives and covered aspects of employ-
ment discrimination that extend beyond the narrow solu-
tion proposed in this Note.135 For example, the NAACP 
asserted that FERC should have the authority not only to 
hear individual complaints of employment discrimination, 
but also to require that the entities within its jurisdiction 
establish “Equal Employment Opportunity Programs” 
that aim to eradicate discrimination in business practices 
and decisionmaking processes, such as recruitment, hir-
ing, promotion, and compensation.136 Moreover, as the 
plaintiffs in NAACP were members of various Title VII 
protected classes, the NAACP framed its demands to 
encompass multiple types of discrimination, with a heavy 
emphasis on racial discrimination, whereas the scope of this 
Note focuses narrowly on gender pay discrimination.137

The solution proposed herein outlines a specific approach 
for how best to leverage the holding of NAACP to close 
the gender pay gap in the energy industry. In NAACP, 
the Supreme Court held that FERC may disallow “ille-
gal, duplicative, or unnecessary labor costs” in the name 
of its just and reasonable mandate.138 However, it does not 
appear that FERC has a clear method by which agency 
officials can easily identify and assess such labor costs.139 
Under Section 5(4) of the NAACP’s proposed rule, FERC 
regulatees would be required to “[e]xamin[e] rate of pay 
and fringe benefits for present employees with equivalent 
duties, and adjust[ ] any inequities found . . . .”140 Yet, the 
NAACP’s proposed rule did not specify when or how to 
examine or adjust pay discrepancies.141 There may very well 
be ways to identify these costs based on the way FERC typ-
ically calculates its rates, but if there are, they do not seem 
to have been useful in effectuating NAACP’s rule. Because 
ratemaking at the state level is driven by cost-of-service 
principles that factor labor and wages into the equation, 
it presents a unique opportunity for PUCs to examine pay 
discrimination within the context of the just and reason-
able standard.142 This Note recommends that PUCs require 
utilities to categorize certain data, which they are already 
required to present in ratemaking proceedings, in such a 
way that exposes any gender-based wage discrepancies.

135. See NAACP v. FPC, 520 F.2d 432, 448–51 (D.C. Cir. 1975).
136. See id. at 448–50.
137. See id. at 433. See also 42 U.S.C. § 2000e-2(a) (2018).
138. NAACP, 425 U.S. at 668, 671.
139. Id. at 668.
140. NAACP, 520 F.2d at 449.
141. Id.
142. See Sosa & Perry-Failor, supra note 98.

Devising a method by which PUCs can review, compare, 
and dissect wages by gender in ratemaking proceedings 
does not create an onerous burden in ratemaking proceed-
ings because utilities must still present their aggregate labor 
and wage data anyway.143 The only material change would 
require utilities to organize in an explicit fashion that same 
labor and wage data by gender. To be sure, this Note’s solu-
tion does not propose to reconstrue the legislative purposes 
of PUCs, or even how utilities calculate rates. This solu-
tion merely suggests a way for PUCs and utilities on the 
state level to identify the very costs the NAACP Court said 
FERC should disallow pursuant to its just and reasonable 
mandate.144 In other words, requiring utilities to disaggre-
gate their labor and wage costs by gender when presenting 
operation and maintenance expenses in ratemaking pro-
ceedings would add clarity to Section 5(4) of the NAACP’s 
proposed rule by providing answers to both the “how” 
(itemize by gender) and “when” (in preparation for, and 
during, ratemaking proceedings) questions discussed 
above. Adopting this solution would also probably be less 
time-consuming for both PUCs and utilities to implement 
than the NAACP’s other recommendations.145

To implement this new requirement, PUCs should offer 
guidelines on how to organize gender-specific compensa-
tion data by referring to the NAACP decision and the just 
and reasonable standard. It is also imperative that PUCs 
make utilities, and their expert witnesses, if any, answer 
probing questions and defend their compensation numbers 
during ratemaking proceedings. Regulators like FERC and 
PUCs should take these measures seriously. They are argu-
ably in superior positions to decrease employment discrim-
ination within their jurisdictions because of their unique 
oversight over a utility’s lifeblood—that is, their “licenses, 
certificates of public convenience and necessity, and rates 
(including rate of return on investment) . . . .”146

C. Recommended Additional Measures

There are several actions that PUCs and utilities can take 
in addition to itemizing labor and wage data by gender 
in ratemaking proceedings that, all together, will have a 
significant impact on closing the gender pay gap in the 
energy industry. For example, once utilities make their 
revised labor and wage information available in ratemak-
ing proceedings, they could then furnish that same infor-
mation to the EEOC. Utilities would do so not to expose 
themselves to potential litigation, but rather as a way for 
the EEOC and other interested groups to gather useful 
statistics for research purposes. Utilities could then share 
their EEOC annual employment reports with the relevant 

143. See Corp. Comm’n of the State of Okla., Direct Testimony of Scott Forbes 
on Behalf of Oklahoma Gas & Electric Company, Cause No. PUD 
200800398, 7–8 (Feb. 27, 2009). See also Corp. Comm’n of the State of 
Okla., Direct Testimony of Jesse B. Langston on Behalf of Oklahoma Gas 
& Electric Company, Cause No. PUD 200800398, 8 (Feb. 27, 2009).

144. NAACP, 425 U.S. at 668, 671.
145. See id. at 673–74. See also Direct Testimony of Scott Forbes, supra note 143; 

Direct Testimony of Jesse B. Langston, supra note 143.
146. Kennedy, supra note 118, at 539.
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PUCs.147 These recommendations all emphasize frequent 
communication and more robust exchanges of informa-
tion. Because utilities must generate certain employee data 
to satisfy EEOC requirements, providing this information 
for the benefit of closing the gender pay gap presents little 
additional effort.

Expansion of, and advocacy for, pre-existing affirmative 
action programs is another valuable route worth pursu-
ing. Several companies in the oil and gas industry have 
already created “diversity management initiatives that deal 
with gender-related issues and address barriers to women’s 
participation.”148 Some of those initiatives include “child 
care and summer-care facilities within company offices 
subsidized by the company; bridging programs to intro-
duce training opportunities for non-traditional occupa-
tions; introduction of harassment prevention policies and 
training that require managerial accountability and sup-
port; gender awareness training, as well as diversity-sensi-
tive hiring and selection processes.”149 Accordingly, more 
money for these programs and general training will lead to 
more opportunities for women to pursue careers in the oil 
and gas field.150

In sum, there is no single answer to solve the gender 
pay gap in the energy industry. Fortunately, many possible 
solutions exist, which can inspire experimentation and 
fuel advocacy groups’ missions. In the end, what matters 
most is that there is a common legal standard that compels 
energy industry players to pay closer attention to how they 
perpetuate the gender pay gap. Here, that standard is that 
all rates be just and reasonable. Once compliance with this 

147. See NAACP v. FPC, 520 F.2d 432, 449. (D.C. Cir. 1975).
148. Playton & Obrecht, supra note 56, at 298.
149. See id.
150. See id. at 300.

standard is satisfied, there are a host of additional means by 
which the energy industry can supplement its mandatory 
efforts. After all, the more approaches that are available and 
recognized in the community, the more they will become 
normalized, and the more such practices can make a real 
impact on the gender pay gap throughout the country.

VI. Conclusion

Public utilities in the energy industry, and the authorita-
tive bodies that regulate them, are obligated to fight pay 
inequality because they have a duty to ensure their rate-
payers are not charged unjust and unreasonable rates.151 As 
the Supreme Court stated in NAACP v. FPC, unjust and 
unreasonable costs may encompass costs of discrimination, 
including pay discrimination, that can be quantified and 
corroborated by a relevant authority.152 In order to com-
ply with the standard that all rates be just and reasonable, 
and in light of NAACP, PUCs should require utilities that 
charge cost-of-service-based rates to itemize their labor and 
wage data by gender in ratemaking proceedings. As a result, 
the energy industry will be better equipped to carry out its 
responsibilities to its ratepayers and the broader population 
alike to assure rates charged are just and reasonable. Alto-
gether, adopting the solution proposed in this Note would 
be one effective way that the energy industry can try to 
close the gender pay gap and mitigate the harmful effects it 
has on society and the national economy.

151. See NAACP v. FPC, 425 U.S. 662, 667 (1976).
152. See id. at 667.
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Introduction

Hydraulic fracturing, often referred to as “fracking,” has 
resulted in the rapid development of the United States’ oil 
and natural gas industry as more and more previously unex-
ploitable reserves have become prime sources of the much 
sought-after commodities. Hydraulic fracturing and other 
technological improvements have dramatically increased 
the availability of domestic natural gas while simultane-
ously decreasing its price; as a result, Americans are using 
more natural gas than ever before.1 This was evidenced in 
January 2018, when the United States broke its record for 
total natural gas consumption recorded in a month, reach-
ing 3,318,188 million cubic feet used.2 Just 100 years ear-
lier, Americans used 600,000 fewer cubic feet.3 In 2017, 

1. See Christopher S. Kulander, Out Through the In Door—Shale Gas Set to 
Reverse the Direction of LNG Sales in America, 2 LSU J. Energy L. & Re-
sources 203, 212 (2014).

2. See U.S. Natural Gas Total Consumption, U.S. Energy Info. Admin., 
https://www.eia.gov/dnav/ng/hist/n9140us2m.htm (last visited Oct. 10, 
2020).

3. Id.
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the United States produced nearly 27 trillion cubic feet of 
natural gas, and that number is expected to reach 43 tril-
lion cubic feet by 2050.4

This increased production is largely the result of the 
number of operating natural gas wells skyrocketing. In the 
year 2000, approximately 276,000 natural gas wells existed 
throughout the oil producing states.5 By 2010, that number 
had reached 510,000, nearly doubling, with an additional 
13,000 new wells being drilled yearly.6 As of 2018, an esti-
mated 982,000 active wells were producing.7 Wells have 
become so commonplace that an estimated 15.3 million 
citizens have lived within a mile of a fracturing well drilled 
since 2000, and production has ramped up exponentially 
in recent years.8

Many of the benefits of fracturing are heavily localized, 
as the fracturing takes place in a few different localities 
throughout the United States and is by no means distrib-
uted evenly nationwide. As of 2016, fracturing is occurring 
in 21 states including Texas, Pennsylvania, North Dakota, 

4. Chuck Devore, U.S. Liquified Natural Gas Exports Just Quadrupled—It’s Good 
for the Economy & National Security, Forbes (May 14, 2018, 10:28 AM), 
https://www.forbes.com/sites/chuckdevore/2018/05/14/u-s-liquefied- 
natural-gas-exports-just-quadrupled-its-good-for-the-economy-national-
security/#4f09848927b5.

5. Marc Lallanilla, Facts About Fracking, Live Sci. (Feb. 9, 2018, 8:37 PM), 
https://www.livescience.com/34464-what-is-fracking.html.

6. Id.
7. See U.S. Oil and Natural Gas Wells by Production Rate, U.S. Energy Info. 

Admin., https://www.eia.gov/petroleum/wells/ (last visited Oct. 14, 2020).
8. Id.
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Arkansas, California, Colorado, and New Mexico.9 Texas 
and Pennsylvania are the top producers of natural gas, 
with 23.1% and 19.7%, respectively, of the United States’ 
natural gas market, with Oklahoma, Louisiana, and Ohio 
following behind in the single digits as of 2017.10 Several 
states have chosen to ban the practice, New York being the 
example with the most reserves.11

The production resulting from fracturing has not come 
without important and interesting legal questions, and the 
common-law approach to property has been found want-
ing in several important ways. One important question is 
whether fractures that cross onto neighboring property 
constitute a trespass.12 This inquiry has renewed interest 
in the limits of the rule of capture, or the fundamental 
property doctrine that “there is no liability for drainage 
of oil and gas from under the lands of another so long as 
there has been no trespass.”13 Similarly, the viability of the 
ad coelum doctrine, or the doctrine that property rights 
extend infinitely upwards toward the sky and downwards 
to the earth’s core, has come into question now that tech-
nology allows producers to navigate the subsurface of the 
earth to a much greater and more precise extent than was 
previously possible. Other subsurface trespass claims, such 
as those arising from slant drilling, have also been based 
on this doctrine.

States are now addressing the question of whether frac-
tures spreading onto neighboring subsurface land should 
constitute a legally cognizable trespass. Two states have 
recently addressed this question, with Texas greatly limiting 
liability for trespass-by-fracture and Pennsylvania ruling 
that fractures spreading onto neighboring land do, in fact, 
constitute a trespass.14 Though the Texas approach limits 
trespass-by-fracture liability by holding that trespass-by-
fracture is not an actionable trespass, the better approach 
is the one laid out in Justice Don Willett’s concurrence in 
Coastal Oil & Gas Corp. v. Garza Energy Trust, which is to 
say that trespass-by-fracture is not only not actionable, it is 
not even a trespass. His approach would apply the rule of 
capture whenever the only injury alleged is drainage, while 
negligence and other common-law tort claims would apply 
when violations of surface property rights or other subsur-
face rights are alleged.

9. Zahra Hirji & Lisa Song, Map: The Fracking Boom, Inside Climate News, 
https://insideclimatenews.org/news/20150120/map-fracking-boom-state- 
state.

10. Frequently Asked Questions: Which States Consume and Produce the Most Nat-
ural Gas?, U.S. Energy Info. Admin., https://www.eia.gov/tools/faqs/faq.
php?id=46&t=8 (last visited Oct. 16, 2020).

11. See Thomas Kaplan, Citing Health Risks, Cuomo Bans Fracking in New York 
State, N.Y. Times (Dec. 17, 2014), https://www.nytimes.com/2014/12/18/
nyregion/cuomo-to-ban-fracking-in-new-york-state-citing-health-risks.
html. See also Hirji & Song, supra note 9. Maryland passed a moratorium 
on fracturing in May 2015 that prohibited the practice until October 2017. 
Massachusetts and Vermont also prohibit fracturing, but this gesture is 
mostly symbolic since neither state has major natural gas reserves.

12. Charles Sartain, Trespass by Fracking Recognized in Pennsylvania, Gray 
Reed: Energy & L. (May 1, 2018), https://www.energyandthelaw.
com/2018/05/01/trespass-by-fracking-recognized-in-pennsylvania/.

13. Rule of Capture, Black’s Law Dictionary Pocket Edition (5th ed. 2016). 
See Barnard v. Monongahela Nat. Gas Co., 216 Pa. 362 (1906).

14. See Coastal Oil & Gas Corp. v. Garza Energy Tr., 268 S.W.3d 1 (Tex. 2008). 
But see Briggs v. Sw. Energy Prod. Co., 184 A.3d 153 (Pa. Super. Ct. 2018).

This Note’s approach, which I will refer to as the “maxi-
malist approach” because of its propensity to maximize 
development, proposes abolishing the ad coelum doctrine 
in the subsurface context so that subsurface interests extend 
only to the reach of the landowner’s established interests 
or those interests necessary for use and enjoyment of the 
owner’s land. It incorporates the approach articulated in 
Justice Willet’s Garza concurrence, doing away with all 
trespass-by-fracture claims.

Part I of this Note will first explain the hydraulic frac-
turing process, detailing the complexities of the process 
and then illustrating the challenge that courts face when 
presented with a trespass-by-fracture claim. Part II will 
introduce the ad coelum doctrine, the rule of capture, and 
the most prominent cases discussing the trespass-by-frac-
ture issue, highlighting the dichotomy that exists between 
these standards. In Part III, this Note will summarize Jus-
tice Willett’s approach and present an argument for why 
this approach is superior to both of the current existing 
standards for trespass-by-fracture. Additionally, this Note 
will detail how the maximalist approach creates a property 
rights system that separates surface and subsurface owner-
ship, thus allowing widespread subsurface exploration and 
development using numerous means, even beyond fractur-
ing. This Note will analyze counterarguments and criti-
cisms of the maximalist approach in Part IV, taking into 
consideration such issues as injury to royalty holders, envi-
ronmental harm that arises from fracturing, and concerns 
of fairness and justice. Part V concludes the argument.

I. Hydraulic Fracturing and the Problem 
of Trespass-by-Fracture

A. The Hydraulic Fracturing Process

Hydraulic fracturing is the process by which fluids and 
proppants are injected deep into “subsurface hydrocar-
bon formations in order to increase production of oil and 
natural gas wells.”15 These proppants are used to keep frac-
tures in the hydrocarbon formations open, allowing for the 
extraction of oil and gas that has been unreachable by way 
of traditional vertical drilling methods.16

The fracturing process begins with a wellbore being 
drilled deep into the earth until it reaches the layer of gas-
rich shale.17 Upon reaching this shale, the operator begins 
drilling horizontally for what can amount to great distanc-
es.18 Once the operator directs the drill to the destination, 
explosive charges are lowered into the well with the pur-
pose of producing holes in the section of the casing that 
will allow hydrocarbons to escape from the underground 

15. Barclay Nicholson & Kadian Blanson, Tracking Fracking Case Law: Hydrau-
lic Fracturing Litigation, 26 Nat. Resources & Env’t 25, 25 (2011).

16. Id.
17. See Brad Plumer, Fracking, Explained, Vox (July 30, 2015), https://www.

vox.com/2014/4/14/18076690/fracking.
18. See id.; Lallanilla, supra note 5. Horizontal drilling can reach distances of 

over one mile from the vertical wellbore.
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shale and flow into the wellbore.19 As these fractures open, 
a high-pressure mixture of water, chemicals, and proppants 
is sent speeding into the well, flowing through the casing’s 
holes, and sometimes exceeding pressures of 9,000 pounds 
per square inch.20 Each element of this high-pressure mix-
ture serves a unique function, with the fluids opening the 
shale rock, the proppants keeping the cracks open, and the 
chemicals propelling the hydrocarbons toward the sur-
face.21 After the water and chemicals have risen from the 
well, hydrocarbons make their way to the surface.22

B. The Problem of Trespass-by-Fracture

Hydraulic fracturing is inarguably a more technically 
complex method of extraction than traditional vertical 
drilling, but additionally, it poses serious property rights 
questions. The explosive nature of the process can send 
high-pressured liquid deep into the subsurface of neigh-
boring property.23 The distances reached by these fractures 
subject neighboring property to drainage, where drilling 
on one plot of land empties fugacious minerals from neigh-
boring plots, and without affirmative action, the neighbor’s 
mineral wealth can be drained completely. This challenge 
is illustrated by the facts of Briggs v. Southwestern Energy 
Production Co., where Southwestern Energy held an oil 
and gas lease on property neighboring the Briggs’ plot.24 
Fissures created by the fracturing underneath Southwest-
ern’s lease crossed into the Briggs’ land and opened up the 
reservoirs locked under their property.25 This sent barrels 
worth of oil sitting below the Briggs’ property into the 
wells of Southwestern Energy without Southwestern hav-
ing to compensate the Briggs.26 In Coastal Oil & Gas Corp. 
v. Garza Energy Trust, a case with similar facts, the fractur-
ing fluids extended over 1,000 feet from the well, while the 
lease line was 660 feet from the well.27 In that instance, the 
fractures originating in Coastal Oil’s lease opened up the 
neighboring reserves, draining large quantities of oil from 
those reserves and into Coastal Oil’s wells, again without 
compensation.28 This lack of compensation to neighboring 
plots that have been drained of their mineral resources is 
what makes this issue contentious.

19. See Plumer, supra note 17; Lallanilla, supra note 5.
20. See Plumer, supra note 17; Nicholson & Blanson, supra note 15.
21. See Nicholson & Blanson, supra note 15.
22. See Plumer, supra note 17.
23. See John Burritt McArthur, How the Texas Supreme Court Lost Its Position as 

a Leading Oil and Gas Royalty Court: A Tale of 18 Cases, 49 Tex. Tech. L. 
Rev. 263, 296 (2017).

24. See Briggs v. Sw. Energy Prod. Co., 184 A.3d 153, 153 (Pa. Super. Ct. 2018). 
See also L. Poe Leggette & Jasper Mason, Trespass by Frac’ing?: Pennsylvania 
Weighs In, Baker Hostetler (Apr. 11, 2018), https://www.bakerlaw.com/
alerts/trespass-by-fracing-pennsylvania-weighs-in.

25. See Briggs, 184 A.3d at 153.
26. See id.
27. See Coastal Oil & Gas Corp. v. Garza Energy Tr., 268 S.W.3d 1, 7 (Tex. 

2008).
28. See id.

II. The Traditional Approach: 
The Ad Coelum Doctrine and 
the Rule of Capture

A. The Ad Coelum Doctrine

The ad coelum doctrine and its protection of subsurface 
property interests has been the basis for trespass-by-fracture 
and other subsurface trespass claims. The doctrine holds 
that the rights of a landowner extend to “the periphery of 
the universe,”29 meaning “everything above and below the 
land, up to the sky and down to the earth’s core,” including 
those minerals residing beneath the surface.30 The original 
Latin phrase cujus est solum ejus est usque ad coelom et ad 
inferos literally translates to “for whoever owns the soil, it 
is theirs up to Heaven and down to Hell.”31 Historically, 
this rule has been most stringently applied to immovable 
minerals such as coal, while fugacious minerals such as oil 
and gas have been protected to the extent that they reside 
solely within one property.32

Because the ad coelum doctrine emerged well before the 
modern era and prior to industrialization, its influence has 
waned over time, as new technologies like aeronautic flight 
and subsurface drilling have complicated notions of prop-
erty rights.33 The courts first began to recognize the declin-
ing utility of this doctrine in 1936, when the U.S. Court 
of Appeals for the Ninth Circuit, in Hinman v. Pacific Air 
Transport, decided that plane flight over property did not 
constitute a trespass unless the owner of the property was 
using the airspace “in a way that is connected with the use 
or enjoyment of the land.”34 Elaborating on the matter, the 
court in Hinman stated, “[t]his formula . . . simply meant 
that the owner of the land could use the overlying space to 
such extent as he was able,” but that the formula should not 
be taken literally, rather it functions as an expression of the 
completeness of land ownership.35

The U.S. Supreme Court, in United States v. Causby, 
further diminished the ad coelum doctrine.36 Using the 
approach set forth by the Ninth Circuit in Hinman, the 
Court stated that “[the ad coelum doctrine] has no place 
in the modern world.”37 Here, the Court put to rest the 
notion that property rights extend upward indefinitely, 
reasoning that interpreting the ad coelum doctrine in such 
an expansive manner would make air travel nearly impos-
sible without subjecting pilots to constant trespass claims.38 

29. United States v. Causby, 328 U.S. 256, 260 (1947).
30. Ad Coelum Doctrine, Black’s Law Dictionary Pocket Edition (5th ed. 

2016). See Causby, 328 U.S. at 260.
31. Danielle Quinn, A Fracking Fragile Issue: Courts Continue to Tiptoe Around 

Subsurface Trespass Claims, 27 Vill. Env’t L.J. 1, 6 (2016).
32. See Ad Coelum Doctrine, supra note 30.
33. See Quinn, supra note 31, at 7.
34. Thomas Carlton, New Heights, New Uses, and New Questions: Can Indi-

viduals Enforce Their Property Rights Against the Impending Rise of Low-Flying 
Civilian Drones?, 59 B.C. L. Rev. 2135, 2146 (2018) (citing Hinman v. Pac. 
Air Transp., 84 F.2d 755, 757 (9th Cir. 1936)).

35. See Hinman, 84 F.2d at 757.
36. United States v. Causby, 328 U.S. 256 (1946).
37. Id. at 260–61.
38. See id. at 261. “The air is a public highway, as Congress has declared. Were 

that not true, every transcontinental flight would subject the operator to 
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Instead, the Court decided that the better principle as it 
relates to airspace is that “[t]he landowner owns at least as 
much of the space above the ground as he can occupy or 
use in connection with the land.”39 Though this approach 
has not been widely accepted below the earth’s surface, new 
drilling technology and the potential to more completely 
utilize subsurface interests raises the question of abolishing 
the ad coelum doctrine entirely as applied to the subsurface.

B. The Rule of Capture

When fractures cross into neighboring property, oil and 
gas can be drained from the property and subjected to the 
rule of capture, though the rule of capture also applies to 
vertical and other types of drilling. Anyone familiar with 
the classic Daniel Day-Lewis film There Will Be Blood has 
at least been introduced, albeit briefly, to this concept. 
Using the analogy of a milkshake and a large straw, Day-
Lewis’ character tells a despondent young man that the 
plot of land he is offering to sell is of no value, because 
the oil reserves sitting beneath his property have already 
been drained by Day-Lewis’ drilling efforts on a neighbor-
ing plot.40 This issue, known as drainage, is when fugacious 
minerals leave property that is not being drilled upon as a 
result of drilling on neighboring land.41 The courts have 
attempted to resolve this problem by employing the rule 
of capture, the doctrine that because oil and gas is fuga-
cious and unconstrained by property lines, drainage is not 
legally actionable, and the only solution for an owner of 
mineral rights whose minerals are being drained is to drill 
his or her own well to reach those minerals before they are 
completely drained.42

The case of Barnard v. Monongahela Natural Gas Co., 
a pre-fracturing case, gives a clear illustration of this rule. 
The facts of the case are as follows: Daniel and Eliza-
beth Barnard owned a 66-acre plot of land adjacent to 
the 156-acre plot belonging to James B. Barnard.43 The 
Monongahela Natural Gas Company held a lease on both 
of these tracts “for the purpose and with the exclusive 
right of drilling and operating thereon for petroleum and 
gas.”44 Despite the protestations of Daniel and Elizabeth, 
Monongahela drilled an oil-producing well on James’ 
property, only 35 feet from the lines dividing his plot from 
the neighboring Barnard plot.45 As a result of this drilling, 
natural gas underlying the property of Daniel and Eliza-
beth drained into James’ well, for which James received 
compensation as part of the lease agreement.46 The Bar-

countless trespass suits. Common sense revolts at the idea. To recognize such 
private claims to the airspace would clog these highways . . . .”

39. Id. at 265.
40. There Will Be Blood (Paramount Vantage 2007).
41. See Drainage and the Rule of Capture in the Oil and Gas Industry, Legal Intel-

ligencer (July 30, 2018), https://advance.lexis.com/search?crid=99ee7cf2- 
8872-4814-82c3-df0cc3cfc60a&pdsearchterms=LNSDUID-ALM-LGLINT- 
hdf45ffgem&pdbypasscitatordocs=False&pdmfid=1000516&pdisurlapi= 
true.

42. See id.
43. See Barnard v. Monongahela Nat. Gas Co., 216 Pa. 362, 362 (1906).
44. Id.
45. Id. at 362–63.
46. Id.

nards brought suit against Monongahela for recovery of 
those minerals lost to drainage.47

The question asked was whether a landowner could drill 
a well on his farm close to the line of the adjoining land-
owner and drain oil and gas residing under that land with-
out legal consequence.48 In response to this query, Judge 
John McIlvaine, speaking for the court, elucidated the rule 
of capture, stating: “The right of every landowner to drill 
a well on his own land at whatever spot he may see fit cer-
tainly must be conceded.”49 And what can the neighbor do 
to stop the appropriation of subsurface minerals underly-
ing his property? Judge McIlvaine simply states: “Nothing, 
only go and do likewise.”50 The only option available to 
Daniel and Elizabeth was to simply drill their own wells 
and claim as much of the oil and gas as they could. This 
rule, generally speaking, is still the law today, though some 
states have limited its scope.51 Though reasonably straight-
forward in its application when traditional vertical drilling 
is used, the rule is complicated when applied to fracturing 
because fracturing subjects far-distant reserves to the rule 
of capture.

C. Competing Approaches to 
Trespass-by-Fracture

Two recent decisions have served to color the debate sur-
rounding trespass-by-fracture and illustrate the different 
approaches that courts in natural gas-producing states have 
used to navigate the complexities of this issue. The first 
approach, which this Note will refer to as the “permissive 
approach” because of its relaxed approach to trespass-by-
fracture claims, derives from the Supreme Court of Texas’ 
decision in Coastal Oil & Gas Corp. v. Garza Energy Trust. 
The second approach, or the “restrictive approach,” was 
adopted by the Superior Court of Pennsylvania in Briggs v. 
Southwestern Energy Production Co.

1. The Permissive Approach: Coastal Oil & Gas 
Corp. v. Garza Energy Trust

In Garza, the Texas Supreme Court answered the question 
of whether the “incursion of hydraulic fracturing fluid and 
proppants into another’s land below the surface” consti-
tutes an actionable trespass for which mineral owners can 
recover damages in the negative.52 The court specifically 
held that the rule of capture applies to fracturing and that 
drainage does not constitute an actionable injury.53

47. Id.
48. See id. at 365.
49. Id. at 367.
50. Id. See also Halbouty v. R.R. Comm’n of Tex., 357 S.W.2d 364, 375 (Tex. 

1962); Occidental Permian Ltd. v. Helen Jones Found., 333 S.W.3d 392, 
409 (Tex. Ct. App. 2011) (“[T]he rule of capture provides that a landowner 
owns all of the oil and gas produced by a legally drilled well located on his 
property, even though the well may be draining minerals from neighboring 
properties  .  .  .  .”); Cowling v. Bd. of Oil, Gas & Mining, 830 P.2d 220, 
224 (Utah 1991) (landowner not liable to adjacent landowner “even if the 
producing well [is] drilled next to the adjacent landowner’s boundary”).

51. See, e.g., Ark. Code Ann. § 15-72-101 (2012).
52. Coastal Oil & Gas Corp. v. Garza Energy Tr., 268 S.W.3d 1, 9 (Tex. 2008).
53. See id. at 12–13.
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The plaintiff, Salinas, owned a plot of land but leased 
the mineral interest to Coastal Oil in exchange for a roy-
alty payment.54 Coastal Oil, in addition to owning Salinas’ 
mineral lease, owned Salinas’ neighbor’s mineral lease and 
began drilling from the neighboring lease.55 This drilling 
had the effect of draining Salinas’ minerals while depriving 
him of royalties to which he felt he was entitled.56 Salinas 
brought suit for trespass and sought damages for the gas 
drained from the lease.57

Rejecting arguments for changing the rule of capture 
to allow property owners to sue for damages caused by 
drainage, the court determined that in order for there to 
be an actionable trespass, injury was required; drainage 
as a result of fracturing, they held, was not such an inju-
ry.58 The rule of capture, according to the court, applies to 
drainage caused by fracturing just as it would apply to tra-
ditional vertical drilling so long as the wellbore remained 
on the leased property. 59 The majority’s decision left room, 
however, for suits brought for non-drainage trespass-by-
fracturing, an approach that Justice Willett’s concurrence, 
discussed infra, rejects.

The Garza decision is limited in its scope. The holding 
is best explained as being that when drainage is the only 
injury alleged and there is no allegation of a statutory viola-
tion, the fracturing defendant will be protected from tres-
pass damages under the rule of capture.60 Drainage from 
operators sending fracturing fluids deep into neighboring 
properties will not constitute a trespass only to the extent 
that it does not result in other non-drainage injuries.61

2. The Restrictive Approach: Briggs v. 
Southwestern Energy Production Co.

In 2018, however, the Pennsylvania Superior Court, in 
Briggs v. Southwestern Energy Production Co., rejected the 
Garza court’s reasoning and concluded that hydraulic frac-
turing resulting in water crossing property lines constitutes 
a trespass to land and that the rule of capture does not 
preclude liability for such trespass.62 This decision adopted 
Justice Phil Johnson’s Garza dissent as well as the Stone v. 
Chesapeake Appalachia, LLC case out of the Northern Dis-
trict of West Virginia.63 Both of those opinions expressed 
concern that applying the rule of capture to trespass-by-
fracture claims would “allow a mineral lessee to expand its 
lease by locating a well near the lease’s boundary line and 

54. See id. at 6.
55. See id.
56. See id. at 7.
57. See id.
58. See id. at 9.
59. See id.
60. See McArthur, supra note 23, at 296.
61. See id. at 300.
62. See Briggs v. Sw. Energy Prod. Co., 184 A.3d 153, 164 (Pa. Super. Ct. 

2018).
63. See id. “We additionally echo the concern raised in both the Coastal Oil dis-

sent and Stone . . . .”

withdrawing natural gas from beneath the adjoining prop-
erty, from which it does not have a lease.” 64

Undoubtedly, the Superior Court’s decision came as a 
surprise to many within the industry who had grown com-
fortable with the idea that the rule of capture would protect 
them from trespass claims.65 The court held:

In light of the distinctions between hydraulic fracturing 
and conventional gas drilling, we conclude that the rule 
of capture does not preclude liability for trespass due to 
hydraulic fracturing. Therefore, hydraulic fracturing may 
constitute an actionable trespass where subsurface frac-
tures, fracturing fluid and proppant cross boundary lines 
and extend into the subsurface estate of an adjoining prop-
erty for which the operator does not have a mineral lease, 
resulting in the extraction of natural gas from beneath the 
adjoining landowner’s property.66

In reaching this conclusion, the court reasoned that 
fracturing was unprotected by the rule of capture based on 
the fact that natural gas stored in shale is immobile.67 The 
court reasoned:

Unlike oil and gas originating in a common reservoir, 
natural gas, when trapped in a shale formation, is non-
migratory in nature. Shale gas does not merely “escape” 
to adjoining land absent the application of an external 
force. . . . Instead, the shale must be fractured through the 
process of hydraulic fracturing; only then may the natural 
gas contained in the shale move freely through the “artifi-
cially created channels.”68

In the Superior Court’s view, the rule of capture provides 
no incentives for large gas drillers to compensate small 
property owners or negotiate with them since the fractur-
ing process, in concert with the rule of capture, allows for 
the withdrawal of natural gas from neighboring land with-
out paying royalties.69 Industry players argue, however, 
that this decision will lead to constant, frivolous litigation 
negatively impacting Pennsylvanians who rely heavily on 
natural gas.70

The Pennsylvania Supreme Court, despite overturning 
the lower court’s holding that the rule of capture does not 
apply to fracturing occurring entirely within the operator’s 

64. Id. See Garza, 268 S.W.3d at 45 (Johnson, J., dissenting). See also Stone v. 
Chesapeake Appalachia, LLC, No. 5:12-CV-102, 2013 U.S. Dist. LEXIS 
71121, at *6 (N.D. W. Va. Apr. 10, 2013).

65. See James A. Pellow & Jessica Sharrow Thompson, Fracking and the Rule of 
Capture, 18 Pratt’s Energy L. Rep. 9.05 (2018).

66. Briggs, 184 A.3d at 164–65.
67. See id. at 163.
68. Id.
69. See id. at 162–63; Michael W. Aceto, Landmark Ruling: Trespass Claims 

Against Fracking Companies Proceed as Pennsylvania Recognizes Property 
Rights to Natural Gas, Env’t L. Monitor (Apr. 12, 2018), https://envi-
ronmentallawmonitor.com/2018/04/12/landmark-ruling-trespass-claims-
against-fracking-companies-proceed-as-pennsylvania-recognizes-property-
rights-to-natural-gas/.

70. See Zack Needles, Justices to Decide Whether Rule of Capture Applies to Frack-
ing, Legal Intelligencer (Nov. 21, 2018, 8:35 AM), https://www.law.
com/thelegalintelligencer/2018/11/21/justices-to-decide-whether-rule- 
of-capture-applies-to-fracking/.
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land, declined to adopt the Texas Supreme Court’s position 
that the rule of capture applies to fracturing, even where 
the plaintiff can prove physical invasion of their land.71 
Instead, the Court confirmed that if a plaintiff can prove 
physical intrusion of fracturing chemicals into his prop-
erty, an actionable trespass has occurred.72

III. A Modern Approach to the Ad Coelum 
Doctrine and Trespass-by-Fracture

With this background in mind, it is indisputable that the 
ad coelum doctrine has only grown more limited in its 
application in a world with airplanes, drones, and long-
range subsurface drills.73 It was this recognition that drove 
the Supreme Court to state that the doctrine had “no place 
in the modern world.”74 Numerous state courts have rec-
ognized this fact as applied to air rights.75 Likewise, with 
the ever-increasing importance of subsurface land usage, 
courts should further limit the ad coelum doctrine to better 
accommodate energy interests.

Justice Willett’s opinion in Garza provides the correct 
approach to trespass-by-fracture and illustrates the declin-
ing importance of the ad coelum doctrine. Writing in con-
currence, Justice Willett states, “I would confront Lord 
Coke’s maxim directly and decide whether land owner-
ship indeed ‘extends to the sky above and the earth’s center 
below.’”76 In confronting this issue, Justice Willett comes 
out firmly against the traditional ad coelum doctrine by 
stating that not only was there no actionable trespass com-
mitted by the defendant’s fracturing, there was no trespass 
at all.77 Unlike the majority, he would completely exclude 
the possibility of trespass-by-fracture, instead leaving any 
damages to water rights or machinery subject to the tradi-
tional rules of negligence.78 Simply put, if the only injury 
alleged is drainage, the rule of capture would apply; for 
all other non-drainage injuries, negligence would be the 
appropriate theory for recompense.79

Under Justice Willett’s approach to trespass-by-fracture, 
the ad coelum doctrine must be further reduced.80 But despite 
questioning the validity of the ad coelum doctrine, Justice 

71. See Briggs v. Sw. Energy Prod. Co., 224 A.3d 334, 348–49 (Pa. Jan. 2020).
72. Id. at 351 (“[P]laintiffs asserting a trespass cause of action in Pennsylvania 

must still allege . . . that their lands have been invaded.”).
73. See 1 Fowler v. Harper, Fleming James, Jr. & Oscar S. Gray, Harper, 

James and Gray on Torts § 1.5, at 20 (3d ed. 2006).
74. United States v. Causby, 328 U.S. 256, 260–61 (1947).
75. See Chance v. BP Chems., Inc., 77 Ohio St. 3d 17, 26 (Ohio 1996); Reyn-

olds v. Wilson, 67 Pa. D. & C. 286, 290 (Com. Pl. 1949):
The ownership of the space over and above the lands and waters of 
this Commonwealth is declared to be vested in the owner of the 
surface beneath, but such ownership extends only so far as is neces-
sary to the enjoyment of the use of the surface without interference, 
and is subject to the right of passage or flight of aircraft.

76. Coastal Oil & Gas Corp. v. Garza Energy Tr., 268 S.W.3d 1, 29 (Tex. 
2008).

77. See id.
78. See id. at 30. “In such cases, where the rule of capture is inapposite, I would 

end definitively any lingering flirtation of Texas law with equating hydraulic 
fracturing with trespass. I would say categorically that a claim for ‘trespass-
by-frac’ is nonexistent in either drainage or nondrainage cases.”

79. See id. at 29–30.
80. See id. at 29.

Willett never states definitively what should be left of it, if 
anything.81 However, it is clear from his opinion that he is 
not in favor of doing away with the doctrine completely, as 
shown by the fact that he implies that he would still disal-
low the use of slant-hole drilling to reach oil and gas outside 
of the mineral lease and on neighboring property.82

A. What Should Be Done With the 
Ad Coelum Doctrine?

While Justice Willett’s opinion provides the correct 
approach to trespass-by-fracture, this Note advocates for 
abolishing the ad coelum doctrine as applied to subsurface 
interests altogether so as to increase access to subsurface 
resources for those who are willing and able to exploit 
them. Under the maximalist approach, subsurface owner-
ship should extend only to the extent that it “is connected 
with the use or enjoyment of the land” and the overall 
functionality of the property, as is currently the doctrine 
regarding the reach of rights to air and space above pri-
vate real property.83 To actualize this maximalist approach, 
courts should limit the ad coelum doctrine as it relates to 
subsurface interests to only those interests claimed and 
established by the surface owner for his use or enjoyment. 
This use and enjoyment can be best indicated by the place-
ment of a well on the owner’s property or the establishment 
of a pool or unit encompassing the surface estate.84

In essence, subsurface interests, to the extent they are 
separate from the use or enjoyment of the surface plot, 
would be subject to the Lockean model of property owner-
ship, namely that he who applies his labor to unclaimed 
resources becomes the owner of that resource.85 Therefore, 
until a surface property owner has imposed his labor upon 
the subsurface resources, the existence of those resources is 
not connected to the use or enjoyment of his property and 
cannot be claimed. Once that labor is established, however, 
either by drilling a well, entering a pool or unit, or by any 
other means of imposing labor upon the resources, then his 
property rights in land can be considered to extend to the 
full depth of those minerals.

Under the maximalist approach, property owners’ 
rights would extend, by default, to the distance necessary 
to ensure the stability of their surface interests without 

81. See id.
82. See id. at 38.
83. Hinman v. Pac. Air Transp., 84 F.2d 755, 757 (9th Cir. 1936).
84. Pooling, Unitization, and Joint Leases, USLegal, https://oilandgas.uslegal.

com/pooling-unitization-and-joint-leases/ (last visited Oct. 21, 2020). A 
pool is “the bringing together of small tracts of land for the granting of a 
well permit within an established drilling unit,” while unitization is “con-
solidating or merging the entire [oil and gas] field or a substantial part of it 
as a single entity and designating one or more of the parties as operator.”

85. See John Locke, Second Treatise of Government, Sect. 27 (1690), 
available at https://www.gutenberg.org/files/7370/7370-h/7370-h.htm 
(last updated Sept. 5, 2017):

Whatsoever then he removes out of the state that nature hath pro-
vided, and left it in, he hath mixed his labour with, and joined to 
it something that is his own, and thereby makes it his property. It 
being by him removed from the common state nature hath placed 
it in, it hath by this labour something annexed to it, that excludes 
the common right of other men . . . .
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interference from the acts of neighbors or others. There-
fore, surface owners would utilize common-law claims 
such as negligence and private nuisance as the primary 
means to guarantee their rights. Any subsurface activity 
that disturbed the use or enjoyment of the surface would 
be actionable under these claims.

For those surface owners who extend their ownership 
deep into the subsurface, the practical application of the 
maximalist approach would not differ significantly from 
the current ad coelum doctrine. For example, if a surface 
owner drills a well on his property that extends to shale 
reserves thousands of feet below his land, his use and enjoy-
ment of the entire plot of land would extend to that depth, 
rather than being limited only to the minerals. Therefore, 
any intentional trespass by a horizontal drill or a slant drill 
would be actionable as a common-law trespass claim, much 
as it is today. In the case of fracturing fluids crossing into 
mineral rights established by drilling, Justice Willett’s con-
currence in Garza would provide the applicable standard, 
meaning that the rule of capture would apply and that only 
damage to subsurface machinery, water rights, or surface 
interests resulting from fracturing would be actionable as a 
negligence claim.

To reiterate, unless or until a surface owner has extended 
his property rights to the depth of subsurface minerals, he 
has no rights beyond those necessary for use and enjoy-
ment of the surface; the minerals deep beneath the sur-
face would be exploitable by any party with the ability to 
do so, whether by fracturing or other methods. Once a 
surface owner has drilled upon his land and extended his 
ownership downwards, however, the standard articulated 
in Judge Willett’s concurrence would apply to trespass-by-
facture, i.e., trespass-by-fracture would not be an action-
able claim. Therefore, the maximalist approach rejects 
trespass-by-fracture claims entirely and incorporates Jus-
tice Willett’s concurrence into its broader negation of the 
ad coelum doctrine. Despite focusing its analysis primarily 
on trespass-by-fracture, this Note advocates for the adop-
tion of the maximalist approach, which would allow for all 
existing methods of subsurface development in areas where 
the subsurface interests remain separate from the surface.

Although the maximalist approach presents a change 
to current property doctrine, it is not without support of 
precedent. Already, some states have adopted statutes that 
functionally open up access to unused mineral resources, 
thus effectuating the maximalist approach, albeit in a 
more limited form. These acts, known as dormant min-
eral acts, are “statutory mechanisms designed to facilitate 
the development of mineral resources.”86 They accomplish 
this objective in two ways: First, they help to identify and 
locate unknown mineral owners who may be interested in 
exploiting the minerals beneath their subsurface lease.87 
Second, and more importantly to the topic at hand, they 
exist to declare mineral interests abandoned after a statuto-

86. Dormant Minerals Acts and the Marcellus and Utica Shale Plays, Jones 
Day (Apr. 2013), https://www.jonesday.com/en/insights/2013/04/dormant- 
minerals-acts-and-the-marcellus-and-utica-shale-plays.

87. See id.

rily determined period of time.88 Ohio’s dormant mineral 
act is emblematic of the second mechanism, requiring that 
mineral owners act on their leases or risk losing their rights 
to another party, usually the surface interest owner.89 By 
requiring the mineral lease holder to use the minerals or 
lose the minerals, this act ensures a more efficient usage of 
minerals, rather than allowing these resources to remain 
untouched below the surface.

Though on their face these acts may appear to consti-
tute unconstitutional takings, the Supreme Court ruled in 
Texaco, Inc. v. Short that they are in fact not.90 There, the 
Court held that Indiana’s Dormant Mineral Interest Act’s 
requirement that mineral interests be abandoned after 20 
years without notice to the interest owner was constitution-
al.91 The Court reached this conclusion on two grounds. 
First, the Court concluded that the Act was rationally 
related to the state of Indiana’s interest in encouraging 
mineral development and identifying leases.92 Second, the 
Court adopted the lower court’s conclusion that the lease 
owner’s own inaction was the source of the abandoned 
mineral interests, not the government, and therefore, no 
taking occurred.93

This reasoning applies equally well to the maximalist 
approach to subsurface property interests. Mineral-rich 
states have a clear interest in developing the untapped 
resources within their jurisdictions, as the economic ben-
efits of fracturing, discussed infra, demonstrate. Allowing 
mineral interests to be determined by usage rather than via 
the current leasing system avoids the problem of dormancy, 
as those who can access the minerals likely will access 
them, leading to greater production. Furthermore, inac-
tion, rather than government action, puts mineral rights 
into play. Surface owners retain the right to establish an 
interest in minerals beneath their surface, but inaction on 
their part would not prevent exploitation by other parties.

Though the maximalist approach admittedly may appear 
unfair to the surface owner who must now take affirmative 
steps to establish rights in the minerals below his property, 
there are several reasons for taking a permissive approach to 
the question of subsurface trespass in all of its forms, prin-
cipally economic efficiency and environmental protection. 
As subsurface exploration and development increase in the 
future, both within and outside of the energy context, the 
maximalist approach provides a path to streamlined inge-
nuity and utilization of the subsurface’s full potential.

B. Economic Efficiency

The primary justification for the maximalist approach is to 
facilitate maximal usage of natural gas until even cleaner 
energy sources become economically feasible. A stricter 
approach, like the one adopted in Briggs, would result in 
economic inefficiency and impede the U.S. domestic oil 

88. See id.
89. See id.
90. See id. See also Texaco, Inc. v. Short, 454 U.S. 516 (1982).
91. See id. at 531.
92. See id. at 525, n.15.
93. See id. at 530.
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and gas industry.94 The maximalist approach would reduce 
inefficiency and prevent large reservoirs of oil and gas from 
going unused, while limiting the amount of litigation that 
occurs during the extraction process.

One of the key issues that the maximalist approach 
would resolve is the issue of drill placement. A strict rule 
that opens up liability for the trespass of water and prop-
pants has the effect of forcing drillers further and further 
from property lines because of the difficulty of predicting 
where fractures will travel.95 Because of the inaccuracy 
involved in the process of determining where fractures will 
land, there is a high probability that gas closer to prop-
erty lines will be left unrecovered.96 Under the maximalist 
approach, drillers and operators would be able to utilize the 
full range of the subsurface lease without fearing liability 
for trespass onto neighboring lands, thus reaching reserves 
adjacent to property lines and fully exploiting the lease.

The maximalist approach will maximize oil and gas 
recovery, whereas a strict rule will reduce it. The strict rule 
accepted by the Briggs court sent shockwaves throughout 
the oil and gas industry because of its potential to hinder 
production.97 In an amicus brief in support of the Coastal 
Oil & Gas Corporation in the earlier case of Garza, law-
yers representing several large industry players, including 
Halliburton Energy Services, Devon Energy Corporation, 
and Schlumberger Technology Corporation, had expressed 
similar concerns around decreased resource recovery:

Say, for instance, based on the inaccurate science that 
evolves from this case that 20% of all frac[ture] jobs are 
reduced in magnitude by 20%, based on some presumed 
20% safety net factor that the theoretical penetration of 
the fracture will stop shy of the lease lines. Can anyone 
say that this will not result in a parade of horribles run-
ning the gamut from 20% less recoverable reserves and 
20% less profits to the producer, to 20% layoffs for the 
producer, the frac[ture] service companies, and the drill-
ing rig companies, to 20% less gross production taxes for 
the State of Texas, to 20% cutbacks in school children’s 

94. See Coastal Oil & Gas Corp. v. Garza Energy Tr., 268 S.W.3d 1, 29 (Tex. 
2008) (Willett, J., concurring). “Open-ended liability threatens to inflict 
grave and unmitigable harm, ensuring that much of our State’s undeveloped 
energy supplies would stay that way—undeveloped. Amid soaring demand 
and sagging supply, Texas common law must accommodate cutting-edge 
technologies able to extract untold reserves from unconventional fields.”

95. See Matt Fair, Pa. Green Amendment a Wild Card for Energy Cos., Attys 
Say, Law360 (Oct. 25, 2018), https://advance.lexis.com/document/?pdm
fid=1000516&crid=58cf73ba-7619-49cb-ab0e-0dec2a693a98&pddoc 
fullpath=%2Fshared%2Fdocument%2Flegalnews%2Furn%3AcontentIte
m%3A5TK4-D191-JNCK-20FR-00000-00&pddocid=urn%3AcontentIt
em%3A5TK4-D191-JNCK-20FR-00000-00&pdcontentcomponentid=1
22080&pdteaserkey=sr2&pditab=allpods&ecomp=byvLk&earg=sr2&pri
d=f094cc38-1540-4547-b106-091f9a26244d. Some in the industry have 
proposed setting back drilling as much as 500 feet from the borderline in 
order to offset the risk of trespass liability.

96. See id. “When I suggested that at least 500 feet would be appropriate, my 
team laughed at me.”

97. See id. “We’ve thought since the dawn of time that we had a rule of capture 
for all wells drilled in Pennsylvania . . . . This decision has upended settled 
principles of law in Pennsylvania.”

benefits, to 20% cutbacks in employment at the county 
levels, and on and on, ad infinitum?98

The Briggs approach will incentivize drillers and opera-
tors to take unnecessary precautions that will reduce the 
yield of their lease, resulting in waste, which this Note 
defines as failure to make productive use of resources.99 
Not only will the Briggs approach produce inefficiencies 
in extraction, but litigation surrounding the process will 
also place a substantial burden on the oil and gas industry. 
One problem with litigation is that calculating damages 
for lost hydrocarbons becomes difficult considering that 
shale reserves can cross many miles and multiple leases.100 
Because of the distances fractures may travel, sometimes 
extending over half of a mile,101 oil from multiple leases 
may drain into the wellbore, making calculating dam-
ages impracticable. Proving damages will be difficult and 
imprecise, considering that the basis for damages is “tiny 
cracks that may have occurred in rocks thousands of feet 
below the surface of the ground” caused oil and gas to 
drain.102 The difficulty of proving whether and how much 
any oil or gas produced came from a neighboring prop-
erty will almost certainly lead to contradictory outcomes 
as courts and jurors struggle to decipher the highly esoteric 
and complex evidence presented at trial.103

Litigation in this area will not only be costly and impre-
cise, but it will also result in massive industry delays that 
will result in fewer wells being drilled.104 Obviously, this 
will harm the oil and gas industry, but individuals and 
collateral industries that rely on the energy industry will 
also suffer. In 2017, production in the Marcellus region 
of Pennsylvania created jobs for over 21,000 workers.105 
Between 2007 and 2012, Pennsylvania oil and gas jobs 
increased from 5,829 jobs to 20,493 jobs, all as a result 
of fracturing.106 In 2012, annual wages in the Pennsylva-
nia oil and gas industry rose to nearly $83,000 on aver-
age, as opposed to the state’s overall annual wage average 
of $48,397.107 Additionally, it is estimated that Pennsylva-
nia consumers have seen savings of $30.5 billion as a result 

98. Brief for Halliburton Energy Services, Inc. et al. as Amici Curiae Supporting 
Petitioners, Garza, 268 S.W.3d 1.

99. Cf. id.
100. See Patrick Rucker & Valerie Volcovici, UPDATE 3-US Doubles Oil Re-

serve Estimates at Bakken, Three Forks Shale, Reuters (Apr. 30, 2013, 
12:50 PM), https://www.reuters.com/article/usa-energy-bakken-idUSL2N0 
DH26020130430. The Bakken Formation is so large that more than 4,000 
wells have been drilled in the Williston Basin. It spans parts of North Da-
kota, South Dakota, and Montana.

101. See Richard J. Davies, Simon A. Mathias, Jennifer Moss, Steinar Hustoft, 
& Leo Newport, Hydraulic Fractures: How Far Can They Go?, 37 Marine & 
Petroleum Geology 1 (2012).

102. Brief for the Pennsylvania Chamber of Business & Industry et al. as Amici 
Curiae Supporting Petitioner at *14, Briggs v. Sw. Energy Prod. Co., 184 
A.3d 153 (Pa. Super. Ct. 2018) (No. 63 MAP) [hereinafter Brief for Pa. 
Chamber of Bus. & Indus.].

103. See id.
104. See id at *11.
105. See id. at *8; Consumer Energy All., Everyday Energy for Pennsyl-

vania, https://consumerenergyalliance.org/cms/wp-content/uploads/2018/ 
08/CEA-Pennsylvania-Report.pdf (last visited Oct. 25, 2019).

106. See Brief for Pa. Chamber of Bus. & Indus., supra note 102, at *8.
107. See id. at *9.
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of widespread fracturing lowering the price of natural gas 
across the state.108

It is not only the oil and gas industry that has ben-
efitted from fracturing, and the benefits are not limited 
to the state where drilling is occurring. Other industries 
such as finance, insurance, real estate, rental and leasing, 
agriculture, and manufacturing have all benefitted from 
the increased economic mobility that has come from frac-
turing.109 All areas of the United States benefit from the 
decreased costs of energy, with the West South-Central 
region gaining $432 per person in consumer benefits, and 
other parts of the country receiving similar benefits.110

Additionally, U.S. exports have increased dramati-
cally, with the United States becoming the third largest 
exporter of natural gas worldwide in 2019, behind Russia 
and Qatar.111 Between 2000 and 2019, the United States 
went from importing 3.78 trillion cubic feet of natural gas, 
while exporting only 0.24 trillion cubic feet, to exporting 
4.66 trillion cubic feet of natural gas (the highest num-
ber ever recorded by the United States), while importing 
only 2.74 trillion cubic feet.112 Whereas previously, U.S. 
exports were directed at Mexico and Canada, 38 countries 
imported U.S. natural gas in 2019.113 As one commentator 
stated, “the American shale revolution is rapidly reshaping 
the global balance of power as energy prices plummet.”114

The maximalist approach would allow producers to 
target important segments of their leases without fear-
ing repercussions should their fractures or wellbores cross 
boundary lines, so long as there is no injury or nuisance 
to neighboring surface interests. Additionally, negating the 
influence of the ad coelum doctrine so as to open up sub-
surface mineral ownership to those who impose their labor 
upon those minerals would only increase the benefits of a 
relaxed trespass-by-fracture rule. Uninterested surface own-
ers who do not exploit the resources beneath them would 
be unable to prevent the use of fracturing and horizontal 
drilling deep beneath the surface, short of negligence or 
nuisance claims, until they established a clear intent to use 
and enjoy the minerals. This has the potential to greatly 
reduce the frequency of litigation, as property rights in the 
subsurface minerals would not exist until exploitation or 
demonstrated intent to exploit through pooling or unit-
ization has occurred. Under this approach, operators can 
avoid burdensome injunctions and more completely exploit 
unclaimed minerals.

108. See id.
109. See id. at *7.
110. See Fred Dews, The Economic Benefits of Fracking, Brookings (Mar. 23, 

2015), https://www.brookings.edu/blog/brookings-now/2015/03/23/the- 
economic-benefits-of-fracking/.

111. World’s Leading Gas Exporting Countries in 2019, Statista, https://www.
statista.com/statistics/217856/leading-gas-exporters-worldwide/ (last vis-
ited Oct. 25, 2020).

112. Natural Gas Explained: Natural Gas Imports and Exports, U.S. Energy Info. 
Admin., https://www.eia.gov/energyexplained/natural-gas/imports-and-
exports.php (last visited Oct. 16, 2020).

113. See id.
114. Walter Russell Mead, How American Fracking Changes the World, Wall 

St. J. (Nov. 26, 2018, 7:02 PM), https://www.wsj.com/articles/how- 
american-fracking-changes-the-world-1543276935.

Landowners who are concerned for the security of their 
mineral rights and fear drainage or exploitation of the 
resources beneath their land should follow the principle set 
forth in Barnard and “go and do likewise,” meaning drill 
on their land.115 Once a surface owner has established min-
eral interests, allowing Justice Willett’s approach to be the 
guiding principle for trespass-by-fracturing claims will pre-
vent the inevitable standstill that will occur if the restric-
tive approach of the Briggs court is followed. The Briggs 
approach will almost certainly cause the Pennsylvania oil 
and gas industry to stagnate as more and more producers 
are brought into court to defend against trespass claims, 
and other states considering a similar approach should 
pause to contemplate these harms.

C. Environmental Concerns

In addition to the economic benefits that come from hav-
ing robust natural gas development, environmental benefits 
also arise as an indirect result of abolishing trespass-by-
fracture liability and the ad coelum doctrine. Natural gas 
is a much cleaner resource than its chief competitor, coal, 
emitting about half the carbon.116 The increased availability 
of natural gas, combined with the ever-lowering prices, has 
led to a shift in American energy usage away from coal and 
toward natural gas.117 This revolution within the industry 
led to three years of declining American carbon emissions, 
before taking a slight upturn in 2018.118

Abolishing trespass-by-fracture liability would, if not 
improve environmental conditions, slow down their deteri-
oration. Because fracturing has reached large reserves that 
were previously unreachable and therefore unprofitable, it 
has dramatically increased the supply of oil and gas—and 
with an increased supply of oil and gas comes lower prices 
globally and locally.119 It is estimated that without the 
United States’ massive increase in oil and gas production as 
a result of fracturing, global oil prices would still be in the 
$100 per barrel range, or even higher.120 Instead, at the time 

115. Barnard v. Monongahela Nat. Gas Co., 216 Pa. 362, 367 (Pa. 1907).
116. See Sarah Zielinski, Natural Gas Really Is Better Than Coal, Smithsonian 

Mag. (Feb. 13, 2014), https://www.smithsonianmag.com/science-nature/
natural-gas-really-better-coal-180949739/; Timothy Gardner, US Emissions 
of Carbon Dioxide Spiked in 2018 After a Three-Year Decline, Reuters (Jan. 
9, 2019, 12:36 AM), https://www.businessinsider.com/us-emissions-of-
carbon-dioxide-spiked-in-2018-after-three-year-decline-2019-1.

117. See Andrea Thompson, US Carbon Dioxide Emissions Drop 3.8 Percent, Live 
Sci. (Oct. 22, 2013, 10:14 AM), https://www.livescience.com/40600-us-
carbon-dioxide-emissions-drop.html. “The continuing switch to power 
plants fueled by natural gas rather than coal, which emits more carbon diox-
ide, also helped to lower the nation’s emissions in 2012.”

118. See Gardner, supra note 116; Report: US 2018 CO2 Emissions Saw Biggest 
Spike in Years, BBC (Jan. 8, 2019), https://www.bbc.com/news/world-us-
canada-46801108. It is worth noting that the increase in emissions resulted 
from a 3% increase in diesel and jet fuel as a result of economic activity, in 
addition to prolonged cold and heat spells in a number of regions. Addition-
ally, 2018 broke the record for total CO2 emissions worldwide.

119. See Sean Ross, How Does Fracking Affect Oil Prices?, Investopedia (Jan. 
30, 2015), https://www.investopedia.com/ask/answers/013015/how-does-
fracking-affect-oil-prices.asp.

120. See David Blackmon, Fracking Says “You’re Welcome, America” for Low Gaso-
line Prices, Forbes (June 12, 2017, 11:40 AM), https://www.forbes.com/
sites/davidblackmon/2017/06/12/fracking-says-youre-welcome-america-
for-low-gasoline-prices/#5169c73aac0f.
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of this writing, the price of crude oil is $39.43 per barrel,121 
while natural gas currently sits at an average price of $1.86 
per million British thermal units (“MMBtu”), as compared 
to its 2008 peak annual average of $8.86/MMBtu.122

The modern U.S. economy is one that is moving away 
from reliance on carbon-rich minerals like coal.123 As evi-
dence of this shift, 2018 brought a record number of shut-
downs of coal-fired power plants.124 In 2010, coal-fired 
power plants were the source of 45% of U.S. electricity.125 
By September 2018, that number had shrunk to 30%, and 
there were almost 200 fewer coal plants.126As of 2019, only 
241 coal-fired power plants remain open.127 New coal-fired 
power plant development is in decline and bankruptcies 
are increasing.128 The decreased reliance on coal is a mas-
sive win for the environmental movement, and everyone 
benefits from cleaner energy.

However, all of this could change rapidly should the 
courts begin enforcing strict trespass-by-fracture rules. As 
mentioned above, the Briggs approach will likely open up 
the floodgates of litigation.129 Industry players and opera-
tors fear that if more states implement the rule established 
in Briggs, there will be a flood of trespass claims brought by 
unleased landowners with land adjacent to or within drill-
ing units.130 To avoid this dilemma, operators will likely 
be forced to engage in practices that are inefficient, costly, 
and wasteful.131

The costs of litigation, inefficient practices, and waste 
increase the cost of oil and natural gas and minimize 
the effectiveness of fracturing generally, as fewer wells 
are drilled.132 As these costs are passed on to consumers, 
from the large power plant to the individual homeowner, 
the industry loses its competitive edge, should prices rise 
steeply due to declines in production, other cheaper and 
more environmentally destructive resources would regain 
their competitive edge.133 It is unclear to what extent litiga-
tion costs would affect the fracturing industry, since Texas 
and Pennsylvania are the only state courts to have officially 

121. Crude Oil (CL:NMX), Nasdaq (Oct. 13, 2020), https://www.nasdaq.com/
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122. Natural Gas Prices—Historical Chart, Macrotrends, https://www.mac-
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2020).
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126. See id.
127. 50 US Coal Plants Shut Under Trump, Phys.org (May 9, 2019), https://

phys.org/news/2019-05-coal-power-trump.html.
128. See Chuck Jones, Even Trump Can’t Keep Coal Companies from Declaring 

Bankruptcy, Forbes (Nov. 9, 2019, 10:42 AM), https://www.forbes.com/
sites/chuckjones/2019/11/09/even-trump-cant-keep-coal-companies-from-
declaring-bankruptcy/#772c9710c4c.

129. See Steven B. Silverman, Pennsylvania Court Opens Door to Claims of Trespass 
by Fracking, Am. Bar Ass’n (Sept. 10, 2018), https://www.americanbar.org/
groups/environment_energy_resources/publications/trends/2018-2019/
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130. See id.
131. See id. Some of these practices may include limiting the area to which frac-

turing is extended, limiting lateral length, or limiting the number of laterals 
in a drilling unit so as to meet spacing limitations that become necessary to 
avoid trespass.

132. See id.
133. See Zielinski, supra note 116.

addressed subsurface trespass.134 It is clear, however, that 
both the Texas court and operators have been concerned by 
the slowing effect that a restrictive approach could cause.135 
At a time when reliance on coal is diminishing, striking a 
blow to fracturing is only going to increase the likelihood 
of returning to coal. This would undo a decade’s worth 
of environmental progress. These benefits would only be 
increased further by abolishing the ad coelum doctrine and 
replacing it with the maximalist approach.

IV. Criticisms

A. Environmental Harm

Discussions of fracturing often require confronting argu-
ments about potential environmental harms that can result 
from the practice. Those who oppose fracturing often con-
jure up images of earthquakes and flaming water to sup-
port their position that fracturing severely damages the 
environment.136 Additionally, opponents cite the risk of 
“slickwater” (water blended with acids, detergents, and poi-
sons to increase viscosity that is used to free minerals from 
the subsurface137) contaminating groundwater or migrat-
ing through aquifers on its journey upwards.138

Many of these concerns are incorrectly ascribed to frac-
turing, however. A University of Colorado study conducted 
in 2016 determined that methane natural gas penetrated 
groundwater at 64% of sites state regulators had tested 
since 1988.139 But rather than finding that this methane 
gas penetration being a result of fracturing, the study 
found that more than 95% of it had come from naturally 
occurring microbial processes occurring near underground 
coal seams.140 Nearly all of the flammable groundwater 

134. See Coastal Oil & Gas Corp. v. Garza Energy Tr., 268 S.W.3d 1, 1 (Tex. 
2008); Briggs v. Sw. Energy Prod. Co., 184 A.3d 153, 153 (Pa. Super. Ct. 
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LLC, No. 5:12-CV-102, 2013 U.S. Dist. LEXIS 71121, at *6 (N.D. W. Va. 
Apr. 10, 2013).
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https://www.bbc.com/news/uk-14432401; Bruce Finley, Colorado Firewa-
ter: Mostly Natural, Industry Leaks Seldom to Blame, CU Study Finds, Denver 
Post (July 11, 2016, 5:41 PM), https://www.denverpost.com/2016/07/11/
flammable-water-not-gas-leaks-colorado/.

137. See Susan L. Brantley & Anna Meyendorff, The Facts on Fracking, N.Y. 
Times (Mar. 13, 2013), https://www.nytimes.com/2013/03/14/opinion/
global/the-facts-on-fracking.html. “Chemicals added to the water dissolve 
minerals, kill bacteria that might plug up the well, and insert sand to prop 
open the fractures.”

138. See Ava Mohsenin, The Environmental and Social Impacts of Natural Gas 
Fracking, Forbes (Apr. 17, 2017, 11:51 AM), https://www.forbes.com/
sites/quora/2017/04/17/the-environmental-and-social-impacts-of-natural-
gas-fracking/#7678961c1a76.

139. See Owen A. Sherwood et al., Groundwater Methane in Relation to Oil and 
Gas Development and Shallow Coal Seams in the Denver-Julesburg Basin of 
Colorado, 113 Proc. Nat’l Acad. Sci. 8391, 8391–92 (2016), https://
www.pnas.org/content/pnas/113/30/8391.full.pdf; Finley, supra note 136.

140. See Sherwood et al., supra note 139, at 8391.
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occurred as a result of natural processes rather than frac-
turing.141 That same study found that methane leaks from 
oil and gas wellbores have occurred twice a year on aver-
age, a rate that has remained steady since 2001, despite 
the increase in fracturing.142 Where leaks occurred, it was 
almost exclusively the result of older wells’ faulty casings 
and the fact that the wells were only cased to a depth of 71 
to 99 meters (approximately 233 to 325 feet), much nearer 
to groundwater than where fracturing occurs.143 Today, 
however, regulations require that companies case wells 
deeper into the ground and repair older wells.144

Similarly, the risk of earthquakes resulting from fractur-
ing is minimal. Though a small number of earthquakes 
can be linked to fracturing (about 1–2%), the vast major-
ity of artificially induced earthquakes arise from pumping 
drilling wastewater deep into the ground as a method of 
disposal.145 This wastewater disposal is not unique to frac-
turing, and induced earthquakes are linked to conven-
tional oil and natural gas extraction far more than they 
are linked to fracturing.146 In fact, Oklahoma, which has 
the most induced earthquakes in the United States only 
linked 1–2% of those quakes to fracturing.147 Even with 
the higher rate of earthquakes, the vast majority of these 
earthquakes reach a magnitude within the three-to-four 
range on the Richter scale, which is rarely sufficient to be 
noticed, let alone cause any damage.148 It is also impor-
tant to note that since peaking in 2015, the rate of induced 
earthquakes above a three on the Richter scale dropped 
significantly in both 2016 and 2017.149

B. Loss of Royalties and Diminishment of 
Property Rights

One common criticism of doing away with trespass-by-
fracture and abolishing the ad coelum doctrine, as this 
Note has proposed, is the criticism put forward in Justice 
Johnson’s dissent in Garza. In his opinion, Justice John-
son argues that fluids and proppants entering neighboring 
property not being considered a subsurface trespass would 
only allow lessees to “change and expand the boundary 

141. See id.
142. See id.
143. See id. at 8394, fig. 5.
144. See Finley, supra note 136.
145. See Myths and Misconceptions About Induced Earthquakes, U.S. Geological 

Survey, https://www.usgs.gov/natural-hazards/earthquake-hazards/science/
myths-and-misconceptions-about-induced-earthquakes?qt-science_center_
objects=0#qt-science_center_objects (last visited Oct. 25, 2020).

146. See Mark Fischetti, Fracking Can Cause Earthquakes, but So Can Oil and Gas 
Extraction, Sci. Am. (June 15, 2012), https://www.scientificamerican.com/
article/fracking-can-cause-earthquakes/.

147. See Myths and Misconceptions About Induced Earthquakes, supra note 145.
148. Earthquake Hazards, Induced Earthquakes, U.S. Geologic Survey, 
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149. See id. In 2015, M3 earthquakes peaked at a rate of 1010. In 2016, the 
number was 690, and in 2017, the number of earthquakes dropped even 
further, to 364. John Salustri, Property Managers Rally in the Face of Crises 
[ital.], BOMA Int’l (Sept. 2019), https://www.boma.org/BOMA/Research-
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lines of its lease by unilateral decision and action—frac-
turing its wells—as opposed to contracting for new lease 
lines, offering to pool or utilizing forced pooling, or paying 
compensatory royalties.”150

The chief concern of the Garza dissent is that limit-
ing trespass liability “reduces incentives for operators to 
lease from small property owners because they can drill 
and hydraulically fracture to ‘capture’ minerals from 
unleased and unpooled properties that would otherwise 
not be captured.”151 U.S. District Court Judge John Pres-
ton Bailey in Wheeling, West Virginia, was more candid 
in his view of the Garza opinion, stating that it “gives oil 
and gas operators a blank check to steal from the small 
landowner.”152 Michael Economides, an expert witness 
in Garza, was equally critical of the outcome, calling it 
a “blatant example of stealing” and saying that there was 
“overwhelming evidence the fractures would penetrate the 
Garza’s” property.153

These concerns are somewhat overstated, however, as the 
state has several means by which it can prevent fracturing 
onto neighboring property. An important tool at the state’s 
disposal, if it chooses to act, is to impose spacing require-
ments that prohibit fracturing within a certain distance of 
neighboring property.154 These spacing requirements “man-
date minimum distances between a well and other wells, 
property lines, or both.”155 Since the 1930s, the vast major-
ity of states have enacted and enforced spacing laws that 
help to mitigate the effects of the rule of capture.156 These 
laws attempt to ensure that targeted invasion of subsurface 
property is avoided, and states can adjust distances as they 
deem necessary. However, the maximalist approach would 
allow leniency for those producers whose fractures or well-
bores extend beyond the property lines, since surface own-
ership and subsurface ownership would be separate.

Furthermore, a state can mandate pooling to amelio-
rate the effects of abolishing trespass-by-fracture and the 
ad coelum doctrine. Mandatory pooling allows conserva-
tion agencies to issue orders requiring landowners of tracts 
adjoining developed land to subject their land to the oil 
and gas development taking place on neighboring property, 
whether they wish to participate or not.157 A mandatory 
pooling act “eliminates the need for small-tract exceptions, 
avoids the drilling of unnecessary wells, and . . . helps pre-
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Landowner Rights, 40 U. Dayton L. Rev. 47, 54 (2015).

155. Id.
156. E.g., Tex. Admin. Code. Ann. § 3.37(a)(1) (1976); Cal. Pub. Res. Code 
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vent the inefficient dissipation of reservoir energy.”158 Those 
who are forced into pooling are given a pro rata share of the 
production upon its completion.159 By mandating pooling, 
the state effectively eliminates any potential trespass claims 
since the landowner is compelled to receive royalties for his 
share of the mineral rights extracted through pooling.160

The question then becomes, how would this approach 
to trespass-by-fracture apply in a system where rights to 
minerals are not tied to surface ownership? To answer 
this question, we must first determine exactly what 
would be different under the maximalist approach. As 
previously mentioned, property rights in subsurface 
minerals would be dependent on use and enjoyment, 
meaning labor imposed upon them. Therefore, a sur-
face owner would need to establish a drill, pool, or unit 
to claim rights to the minerals beneath his plot. Until 
that moment, the minerals would be open to those who 
would claim them.

However, in this system, surface owners have a dis-
tinct advantage. Once the surface owner extends a well to 
the depths of the minerals, his plot is subject to all of the 
common-law rights recognized in the current real property 
system; he can enforce claims against slant drillers for sub-
surface trespass or negligence for any damage done to his 
minerals or well. This would similarly apply to those plots 
subject to pooling or unitization. Also, since surface own-
ership would remain unchanged, spacing laws prohibiting 
drilling near neighboring property lines would limit access 
to minerals beneath neighboring plots.

The maximalist approach would incentivize surface 
owners to allow drilling on their property because it 
would extend their ownership deeper into the earth and 
entitle them to the royalties paid for use of the surface. 
Operators, instead of bargaining for mineral rights, 
would instead be bargaining for access to the surface and 
the ability to drill on the land. Operators would have 
greater access to large swaths of unclaimed resources 
through the unfettered use of fracturing technology, as 
well as horizontal and slant drilling, technologies whose 
uses have been limited due to current trespass law. The 
maximalist approach allows for the fullest exploitation 
of the subsurface by targeting with greater precision the 
resources contained therein.

C. Slant Drilling as a Trespass

Because abolishing the ad coelum doctrine would allow for 
the use of slant drilling without fear of trespass, unless the 
surface owner has established rights to the subsurface, tres-
pass is an important tool under the maximalist approach. 
Under the current system of real property law, an action-
able trespass from slant drilling occurs when an operator 
begins drilling at a surface location where he has been 
authorized to operate his drill, but the drill slants to such 
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Christopher S. Kulander & Monika U. Ehrman, Cases and Materials 
on Oil and Gas Law 782 (7th ed. 2018).

159. Baker, supra note 157, at 217.
160. See id.

an extent that the wellbore enters the subsurface property 
of the neighboring plot, where the operator is unauthorized 
to drill.161 Generally, as long as a well is located within the 
property lines, and the wellbore does not bottom out, or 
reach its lowest point, underneath the property of another, 
any gas extracted from the well legally belongs to the land-
owner or operator through the rule of capture.162 Because 
of the precise and targeted way in which slant drilling 
allows for far-reaching exploitation of minerals, some may 
find it unfair or unjust to allow such a practice as opposed 
to fracturing, which is less precise and more haphazard.

As mentioned, under the alterations to the ad coelum 
doctrine under the maximalist approach, until the sur-
face owner has claimed rights to the minerals beneath 
his property, slant drilling would not be an actionable 
trespass under the law unless it resulted in some harm or 
nuisance to surface interests or other established subsur-
face interests. This is an appropriate means for reaching 
distant, unclaimed reserves and providing greater access 
to hard-to-reach minerals. But once a surface owner has 
established rights to the subsurface interests, slant drilling 
would then be subject to traditional trespass law, much as 
it is today.

However, for many, this is controversial. The thought 
of free-ranging slant drills may appear at face value to 
be not only intrusive but also unjust. These concerns are 
theoretically valid but unlikely to pose a serious problem 
in application. First, in a scenario where surface owners 
can establish impenetrable rights in subsurface minerals 
once they have acted upon them, there is a strong incen-
tive to avoid slant drilling into neighboring property for 
fear that one’s work will be for naught once the surface 
owner claims the minerals through drilling or pooling. 
Once this happens, trespass liability would fall upon 
the operator of a slant drill. Under this system, the slant 
driller would need to bargain with the surface owner for 
a right to drill for the minerals without interference from 
the surface owner. The surface owner would be free to 
bargain away his ability to drill, thus allowing the slant 
drill operator to operate unimpeded. Meanwhile, the sur-
face owner would receive royalties or other forms of com-
pensation, much as owners do now. Those surface owners 
who show no interest in claiming the minerals beneath 
their lands would have no rights to prevent their capture, 
but should they become interested in doing so, they could 
establish their rights by drilling themselves or by bargain-
ing with a slant drill operator.

161. See Keith B. Hall, Hydraulic Fracturing: If Fractures Cross Property Lines, Is 
There an Actionable Subsurface Trespass?, 54 Nat. Resources J. 361, 370 
(2014).

162. See Cont’l Res. Inc. v. Farrar Oil Co., 559 N.W. 2d 841, 844 (N.D. 1997) 
(“A subsurface trespass remains defined that way: the bottoming of a well 
on the land of another without his consent.”). See also Edwards v. Lachman, 
534 P.2d 670 (Okla. 1974) (The rule of capture does not apply to hydrocar-
bons removed as a result of a deviated well.); Hastings Oil Co. v. Texas Co., 
234 S.W.2d 389 (Tex. 1950) (enjoining a deviated well that bottoed under 
the land of another).
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D. The Principled Surface Owner

A surface owner who not only has no interest in exploit-
ing minerals beneath his property, but also actively opposes 
mineral development on principle, may find himself at a 
disadvantage under the maximalist approach. However, 
that surface owner still retains the right to extend his sur-
face interest by drilling to the minerals and then choosing 
not to exploit them further. Admittedly, this hardly seems 
worth the cost or the effort for individual surface owners, 
especially those without the resources to do so.

One possible solution to this problem is for environmen-
tal nongovernmental organizations (“NGOs”) to buy the 
right to drill on behalf of the principled surface owner so 
as to establish rights in the minerals beneath while prevent-
ing their exploitation. This approach is similar to the prac-
tice of environmental NGOs buying pollution allowances 
under emissions trading programs to prevent the release of 
pollution under those allowances.

Additionally, to lessen the burden of drilling individu-
ally, landowners or NGOs concerned about exploitation of 
mineral interests could organize with similarly concerned 
neighboring landowners to pool their lots, thus requiring 
only one drill to be placed while establishing rights for each 
party in the pool. This would distribute the costs of drill-
ing among parties and give the parties standing to chal-
lenge any physical trespasses or negligent acts carried out 
by external drillers. Though this would not protect against 
trespass-by-fracture, which would be abolished under the 
maximalist approach, physical trespasses by wellbore could 
be prevented.

Generally, however, under the maximalist approach, 
any plaintiff who has not established clear rights in min-
erals would not have standing to prohibit the exploitation 
of those minerals. As discussed supra, this growth-ori-

ented approach is designed to increase efficiency in oil 
and gas development.

V. Conclusion

Economic and environmental realities require that state 
courts ease restraints on access to oil and gas reservoirs 
and prevent the needless litigation of trespass-by-fracture 
claims. Such litigation would seriously hinder the oil and 
gas industry’s ability to reach critical shale reserves, which 
would in turn reduce the number of jobs in that indus-
try and lessen the competitiveness of the United States in 
global energy markets. This would raise the price of natu-
ral gas and reduce the cost-effective power generation with 
which the United States has become familiar over the last 
decade. Excessive litigation and the smaller returns that 
result from more spatially limited and cautious drilling 
would decrease the competitive pricing of natural gas, a 
much cleaner fuel, while increasing the competiveness of 
the rival, and much more harmful, coal. There are no quick 
solutions to climate change, but there are trade offs that 
can be made that will decrease carbon output, and natural 
gas usage has already been shown to decrease the United 
States’ carbon emissions.

If state courts adopt the maximalist approach, they can 
ensure greater economic efficiency and continued envi-
ronmental benefits. Applying the Briggs court’s approach 
will only result in waste and strain judicial resources. 
Efficiency and environmental interests are both reasons 
why courts should favor an approach that encourages the 
growth of our natural gas industry, rather than one that 
burdens it. The maximalist approach not only secures the 
United States’ energy independence, but it also provides 
a system by which future subsurface development and 
exploration, within and outside of the energy context, can 
be streamlined.
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CREATING A SEA OF CHANGE: 
ESTABLISHING A MULTI-STATE 

COMPACT BETWEEN NEW YORK 
AND NEW JERSEY FOR EFFICIENT 

AND ROBUST OFFSHORE 
WIND DEVELOPMENT

Katherine Lynn*

This Note asserts that New York and New Jersey should enter into an interstate compact in order to further 
their shared goal of developing offshore wind. Currently, each state in the United States is pursuing its own 
approach to installing offshore wind. The fact that there is currently only one functioning offshore wind farm 
in the United States demonstrates that this independent approach does not effectively promote the utilization 
of offshore wind. Both New York and New Jersey have established significant goals of offshore installation 
within the next decade. This Note suggests that in order for New York and New Jersey to meet these ambi-
tious goals of installing a significant amount of offshore wind, they should enter into a multi-state compact. 
This compact would allow the states to share monetary and administrative resources, establish an efficient 
approach to regulatory requirements, and prevent competition over the limited land available for offshore 
wind development. This Note specifically considers the legal and policy considerations that should be made 
by New York and New Jersey to construct a legally sound and effective multi-state compact. It also suggests 
that, through the compact, the states establish an agency that would implement these goals. The Note draws 
on the frameworks of existing multi-state compacts, including the Port Authority of New York and New Jersey 
and the Atlantic States Marine Fisheries Commission, to argue for the best practices in multi-state compact 
drafting. This Note concludes that a multi-state compact is an effective tool for New York and New Jersey to 
employ in their effort to expand the installation of offshore wind.

A B S T R A C TA B S T R A C T

Introduction

In 1991, the first offshore wind farm spun to life off the 
coast of Denmark.1 The Vindeby Wind Farm, which had 
11 turbines and a total capacity of 5 megawatts (“MW”), 

was modest in its electrical output compared to today’s 
standards.2 But this small outpost was the first indication 
that wind energy generated at sea was a viable way to create 
renewable and pollution-free energy. It was a step toward 
establishing the substantial and growing renewable energy 
market that exists today.3

In 2017, after 26 years of operation, Vindeby was decom-
missioned, and the 11 turbines were removed from the 
water.4 But by the time the Vindeby farm was retired, there 
were many other offshore wind farms all over the world. 
In 2017, there was a total of 18,814 MW of offshore wind 

1. Joshua S. Hill, World’s First Ever Offshore Wind Farm Finally Dismantled, 
CleanTechnica (Sept. 11, 2017), https://cleantechnica.com/2017/09/11/
worlds-first-ever-offshore-wind-farm-finally-dismantled/.

2. Id.
3. Id.
4. Id.
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capacity installed in 17 countries.5 However, almost all of 
this capacity was located off the coast of Europe.6 There 
was only one small farm off the coast of the United States, 
the Block Island Wind Farm in Rhode Island, which pro-
duced enough energy to power about 17,000 homes per 
year.7 Construction of a second farm, expected to provide 
12 MW, began off the coast of Virginia in 2019.8

In some respects, the United States has significantly 
improved its investment in renewable energy in the 
last few decades.9 There has been substantial growth in 
onshore wind energy production, as well as significant 
installations of solar energy capacity all over the United 
States.10 However, the offshore wind sector has not yet 
had similar progress.

There are indications that the offshore wind market in 
the United States is poised to become a powerful force in 
the renewable energy market.11 As of mid-2018, 1,906 MW 
of capacity is planned to be in operation by 2023, with an 
additional 25,464 MW of potential capacity in the devel-
opment pipeline.12 Many states, including New York and 
New Jersey, have implemented offshore wind plans and 
made the installation of the technology a priority.13 There 
is also support for offshore wind at the federal level.14 The 
U.S. Department of the Interior (“DOI”) has established 
programs and provides monetary support to states looking 
to build turbines off their coasts.15

This Note will discuss the legal framework of multi-
state compacts and how New York and New Jersey can 
enter into a compact that would effectuate bringing off-
shore wind power to the East Coast of the United States. It 
will also discuss the policy rationales for the compact and 
why it is desirable for these states—and the entire coun-
try—to have a multi-state compact in place.

Despite federal support and state action, the United 
States has generally been inactive in the offshore wind 
market to date. The current process for developing, plan-
ning, and constructing offshore wind capacity in the 

5. Offshore Wind Power, Glob. Wind Energy Council, https://gwec.net/
global-figures/global-offshore/ (last visited Oct. 9, 2020).

6. Id. Eighty-four percent of all installed offshore wind capacity is installed off 
the coast of Europe.

7. Tatiana Schlossberg, America’s First Offshore Wind Farm Spins to Life, N.Y. 
Times (Dec. 14, 2016), https://www.nytimes.com/2016/12/14/science/
wind-power-block-island.html.

8. Michelle Froese, New York Announces Largest Procurement of Offshore Wind 
Power in U.S. History, Windpower Eng’g & Dev. (July 18, 2019), https://
www.windpowerengineering.com/business-news-projects/new-york-an-
nounces-largest-procurement-of-offshore-wind-power-in-u-s-history/.

9. See Int’l Renewable Energy Agency, Renewable Energy Statistics 
2017 2, 6 (2017) (noting that the United States’ total renewable energy 
capacity increased from 107,917 MW in 2007 to 214,766 MW in 2016, 
with the United States improving its capacity by more than 100,000 MW).

10. Id.
11. See Office of Energy Efficiency & Renewable Energy, U.S. Dep’t 

of Energy, 2017 Offshore Wind Technologies Market Up-
date 6 (Sept. 2018), https://www.energy.gov/sites/prod/files/2018/09/
f55/71709_V4.pdf.

12. Id. at 18.
13. Id. at 18–21.
14. See Office of Energy Efficiency & Renewable Energy, U.S. Dep’t 

of Energy, Offshore Wind Initiatives at the U.S. Department of 
Energy (Sept. 2018), https://www.energy.gov/sites/prod/files/2019/03/
f60/111727-WETO%20Offshore%20Wind%20Fact%20Sheet-jenny-
jfrenzl-web150.pdf.

15. Id.

United States requires years of labor and resources from 
both federal and state governments. Both New York and 
New Jersey have spent many years and used significant 
amounts of resources to bring offshore energy to their 
states. Despite these efforts, both states are still years away 
from having offshore wind turbines. To meet their shared 
goal of installing significant offshore wind capacity, New 
York and New Jersey should form a multi-state compact 
through the powers granted under the Compact Clause of 
Article I of the U.S. Constitution.16 The Compact Clause 
allows states to enter into contracts with one another and 
create commissions to effectuate shared policy goals.17 The 
compact can be designed to share burdens and resources 
effectively and increase regulatory efficiency. With the two 
states working together and sharing resources, offshore 
wind capacity can be installed on an expedited timeline. 
This compact should be modeled after existing compacts, 
such as the Port Authority of New York and New Jersey 
and the Atlantic States Marine Fisheries Commission. This 
multi-state compact can also be used to establish a multi-
state agency that would be tasked with carrying out the 
objectives of the compact.

Part I of this Note describes the current landscape of 
the offshore wind industry and sets forth the reasons why 
such technology is a smart investment for the entire United 
States, and specifically New York and New Jersey. Part II 
considers the state of offshore wind in the United States, 
paying special attention to the current statuses of New York 
and New Jersey in the process of installing full offshore 
wind capacity. Part III of this Note discusses the regulatory 
framework of offshore wind at the federal level, including 
the agencies, statutes, and regulations involved, as well as 
state regulatory frameworks that must be considered. Part 
IV explains the legal basis for multi-state compacts and 
the benefits they can provide through case studies of two 
successful compacts—the Port Authority and the Atlan-
tic States Marine Fisheries Commission. Finally, Part V of 
this Note proposes that New York and New Jersey form a 
multi-state compact to deploy offshore wind and provides 
a detailed description of how the states should construct 
the compact to ensure legality and maximize their chances 
of successfully installing offshore wind. This section con-
cludes with a short discussion of the policy benefits that 
can be achieved through this compact.

I. Background

A. Development of Offshore Wind Is Necessary 
and Desirable in the United States

There is a global scientific consensus that the Earth is warm-
ing at an accelerated rate and that much of this increase in 

16. U.S. Const. art. I, § 10, cl. 3.
17. Andrew Winston, Law Library of Cong., Interstate Compacts in the 

United States 1 (June 2018), https://www.loc.gov/law/help/interstate-
compacts/us-interstate-compacts.pdf.
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the Earth’s temperature is caused by human activity.18 One 
of the largest contributors to this warming pattern is fos-
sil fuel combustion, which emits heat-trapping greenhouse 
gases, like carbon dioxide and methane, into the atmo-
sphere.19 Installation of renewable energy sources, which 
do not require fossil fuels, is one way to prevent continued 
accelerated global warming and the negative consequences 
associated with climate change.20 One way to build renew-
able energy capacity is to place wind turbines on bodies 
of water, thereby generating renewable energy for land 
usage.21 Offshore wind shares common benefits with other 
renewable sources—a non-existent or nearly non-existent 
carbon footprint, limited water usage, and little to no water 
or air pollution.22

Offshore wind technology also provides additional ben-
efits. First, the turbines are placed out at sea, without caus-
ing substantial disruption to other ocean uses like shipping 
and fishing.23 Second, offshore windmills are larger and 
can produce more energy than their onshore counter-
parts.24 Currently, offshore turbines can generate around 
7 MW of energy, with the next-generation turbines pre-
dicted to reach up 12 to 15 MW, while onshore windmills 
produce only 3 to 4 MW of energy.25 Additionally, offshore 
wind turbines are not as susceptible to issues that plague 
onshore windmills, like wind intermittency.26 Wind over 
the ocean blows far more consistently and at higher speeds 
than wind over land.27 A study from the Carnegie Institu-
tion for Science estimated that in North America, there 
is potential for “wind power generation over some ocean 
areas [to] exceed power generation on land by a factor of 
three or more.”28 The increased regularity of wind patterns, 
coupled with physically larger windmills, makes offshore 
wind more productive than its onshore counterpart.29 

18. See John Cook et al., Consensus on Consensus: A Synthesis of Consensus Es-
timates on Human-Caused Global Warming, 11 Env’t Res. Letters, Apr. 
2016, at 1, 1.

19. The Causes of Climate Change, NASA, https://climate.nasa.gov/causes (last 
visited Apr. 4, 2019).

20. Responding to Climate Change, Mitigation and Adoption, NASA, https://cli-
mate.nasa.gov/solutions/adaptation-mitigation (last visited Mar. 23, 2019).

21. See generally N.Y. State Energy Research & Dev. Auth., New York 
State Offshore Wind Master Plan 6 (2018) [hereinafter New York 
Master Plan].

22. See Advantages and Challenges of Wind Energy, U.S. Dep’t of energy, 
https://www.energy.gov/eere/wind/advantages-and-challenges-wind-energy 
(last visited Mar. 26, 2019).

23. See Environmental Impacts on Solar, Union of Concerned Scientists, 
https://www.ucsusa.org/clean_energy/our-energy-choices/renewable-ener-
gy/environmental-impacts-solar-power.html#bf-toc-0 (last visited Mar. 26, 
2019). This is particularly an issue with regard to solar panel installation, 
which often requires large swaths of unused land.

24. Emma Foehringer Merchant, Wind Turbines to See “Unprecedented” Growth 
in Size and Capacity, Greentech Media (July 16, 2018), https://www.
greentechmedia.com/articles/read/wind-turbine-sizes-to-see-unprecedent-
ed-growth#gs.nk3hFVI.

25. Id.
26. Renewable Energy on the Outer Continental Shelf: Offshore Wind Energy, 

Bureau of Ocean Energy Mgmt., https://www.boem.gov/Renewable-
Energy-Program/Renewable-Energy-Guide/Offshore-Wind-Energy.aspx 
(last visited Feb. 7, 2021) [hereinafte Offshore Wind Energy, BOEM].

27. Id.
28. Anna Possner, Geophysical Potential for Wind Energy over the Open Oceans, 

114 Proc. Nat’l Acad. Sci.11338, 11338 (2017).
29. David Roberts, These Huge New Wind Turbines Are a Marvel. They’re Also 

the Future, Vox (Oct. 23, 2018, 12:20 PM), https://www.vox.com/energy- 
and-environment/2018/3/8/17084158/wind-turbine-power-energy-blades.

Finally, offshore turbines will be placed 5 to 15 miles from 
land, which would make wind farms largely unobtrusive 
to those on the shore.30 Therefore, their development is less 
likely to elicit complaints from nearby residents about aes-
thetic disturbance or noise pollution, which have been two 
issues raised by citizens living near onshore windmills.31

In the United States, most onshore wind energy has 
been generated in the Midwest, where there are large 
swaths of land available for development and steady wind 
conditions to support higher levels of energy produc-
tion.32 However, this energy generation occurs far from 
urban areas, especially those on the East Coast.33 Offshore 
wind, however, can be built close to many high-density 
population centers along the country’s coasts.34 Home 
to approximately 20 million people, the New York City 
metropolitan area, which includes much of northern New 
Jersey, is the most populous area in the United States.35 
This population center is adjacent to the Atlantic Ocean, 
where there is great potential for offshore wind develop-
ment.36 Offshore wind built off the coast of the New York 
metropolitan area could provide a large population area 
access to renewable energy without the need to construct 
hundreds or thousands of miles of transmission lines. 
Additionally, average energy prices in New York and New 
Jersey are among the highest in the country.37 Offshore 
development in this area could help combat these high 
prices by adding additional, cheap energy into the mix, 
thus lowering the cost of energy consumption.38

II. Current State of Offshore Wind 
Development in the United States

The United States has the resources to tap into a large 
amount of potential renewable energy production through 
offshore wind. According to estimates by the U.S. Depart-

30. Wind turbines placed this far out to sea appear as large as a toothpick from 
the shore. Why Wind, Mass. Sierra Club, https://www.sierraclub.org/mas-
sachusetts/wind (last visited Mar. 3, 2020).

31. Grantham Research Inst., Onshore Wind Energy: What Are the Pros and the 
Cons?, The Guardian (Sept. 25, 2012, 5:34 PM), https://www.theguard-
ian.com/environment/2012/sep/25/climate-change-windpower.

32. Alexandra B. Klass, Expanding the U.S. Electric Transmission and Distribu-
tion Grid to Meet Deep Carbonization Goals, 47 ELR 10749, 10752 (Sept. 
2017).

33. Id.
34. NOAA reports that in 2010, 39% of Americans (i.e., approximately 123.3 

million Americans) lived in coastal shoreline communities and estimates 
that that number could increase to 133 million by 2020. Nat’l Oce-
anic & Atmospheric Admin., NOAA’s State of the Coast: National 
Coastal Population Report (Mar. 2013). See also Offshore Wind Research 
and Development, Office of Energy Efficiency & Renewable Energy, 
U.S. Dep’t of Energy, https://www.energy.gov/eere/wind/offshore-wind-
research-and-development (last visited Mar. 26, 2019).

35. See New York-Newark-Jersey City, NY-NJ-PA Metro Area, Census Rep. 
https://censusreporter.org/profiles/31000US35620-new-york-newark-jer-
sey-city-ny-nj-pa-metro-area/ (last visited Oct. 13, 2020).

36. New York Master Plan, supra note 21, at 17.
37. In 2018, the average retail electricity price was 14.83 cents/kWh in New 

York and 13.23 cents/kWh in New Jersey, as compared to the nationwide 
average of 10.48 cents/kWh. State Electricity Profiles, U.S Energy Info. Ad-
min. (Dec. 31, 2019), https://www.eia.gov/electricity/state.

38. New York State Area for Consideration for the Potential Locat-
ing of Offshore Wind Energy Areas, NYSERDA Rep. 17-25u 5 (Dec. 
2017) [hereinafter Area for Consideration].
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ment of Energy, the United States has 2,000 gigawatts of 
offshore capacity along its coasts and the Great Lakes—
an amount that is double the nation’s current energy 
demand.39 However, the United States has yet to capitalize 
on this abundantly available resource.

European countries have used commercial offshore 
wind technology since 1991, when the first offshore wind 
farm came online off the coast of Denmark.40 Europe has 
installed the most offshore capacity in the world, with 
15,780 MW—about 84% of the world’s offshore wind 
power.41 While other countries including China, India, 
and the United States have started to enter the market, 
Europe has continued to dominate, with many additional 
megawatts of installation planned for the coming years.42

Despite having fallen behind on the installation of this 
technology, the United States recently began taking steps 
toward wide-scale installation of offshore wind. The first 
commercial offshore wind project in the United States was 
completed off the coast of Block Island, Rhode Island, in 
December 2016.43 While the 30-MW, five-turbine proj-
ect is small compared to others around the world, it has 
reduced carbon emissions on Block Island by 40,000 tons 
and has the capacity to power about 17,000 homes.44 This 
first step also indicates that there is the potential for sim-
ilar projects to come to fruition along the coasts of the 
United States.45

Many coastal states have taken it upon themselves to 
bring offshore wind to their states.46 Coastal states with 
access to offshore wind have adopted different approaches 
and priorities with respect to offshore wind development. 
This Note will focus on development in New York and 
New Jersey.

A. New York Offshore Wind Development

Like many states, New York is committed to substantially 
reducing its greenhouse gas emissions over the next few 
decades. Gov. Andrew Cuomo has adopted a framework 
called “Reforming the Energy Vision,” which lays out New 
York’s climate goals.47 The program calls for the state to 
reduce its greenhouse gas emissions by 40% of 1990 levels 
by 2030 and 80% by 2050; it also establishes that 50% 
of New York’s electricity must be produced by renew-
able sources by 2030.48 Development of offshore wind is 
central to New York’s effort effort to achieving its ambi-

39. Offshore Wind Research and Development, supra note 34.
40. Offshore Wind Energy, BOEM, supra note 26.
41. Glob. Wind Energy Council, GWEC Global Wind 2017 Report: A 

Snapshot of Top Wind Markets in 2017: Offshore Wind 54 (2017), 
http://gwec.net/wp-content/uploads/2018/04/offshore.pdf.

42. Id.
43. Schlossberg, supra note 7.
44. Id.
45. Id.
46. See Megan Cleveland, Offshore Wind on the Horizon, See Megan Cleveland, 

Offshore Wind on the Horizon, Nat’l Conf. of State Legislatures Dec. 
2017, http://www.ncsl.org/research/environment-and-natural-resourc-
es/offshore-wind-on-the-horizon.aspx.

47. New York Master Plan, supra note 21, at 4. See generally N.Y. State, 
Reforming the Energy Vision (Mar. 2016), https://www.ny.gov/sites/
ny.gov/files/atoms/files/WhitePaperREVMarch2016.pdf.

48. New York Master Plan, supra note 21, at 4.

tious climate goals. New York has stated an intention to 
develop 9,000 MW by 2035.49 The state estimates that this 
capacity will provide enough energy to power up to 1.2 
million households, specifically in what it considers to be 
an area where its energy system is most constrained: New 
York City and Long Island.50 In addition to contributing 
to meeting greenhouse gas reduction goals, this project can 
provide additional benefits, including greater grid diver-
sity and reliability, long-term and short-term employment 
opportunities for state residents, and improved air quality 
for the Downstate area.51

For the past few years, New York has undertaken sig-
nificant efforts to analyze and study the potential benefits 
and harms associated with the development of offshore 
wind.52 Thus far, the state has published approximately 20 
studies examining the environmental, social, economic, 
regulatory, and infrastructural impacts of such projects.53 
The state’s analysis focuses on a 16,740-square-mile area 
of federal land off the coast of New York City and Long 
Island and adjacent to the coast of New Jersey, where New 
York is looking to site its offshore capacity.54

In October 2017, based on the conclusions of these stud-
ies, New York requested that the federal government, spe-
cifically the U.S. Bureau of Ocean Energy Management 
(“BOEM”),55 issue leases for at least four Wind Energy 
Areas in places the state believes to be well-suited for off-
shore development.56 In its request, New York asked that 
each of the four areas be able to support at least 800 MW 
of wind capacity and for BOEM to conduct lease auctions 
for the areas.57 Both areas submitted for consideration are 
off the southern coast of Long Island and the northern 
coast of New Jersey.58

New York is planning to install the 2,400 MW of off-
shore wind into two phases: Phase One calls for procure-
ment of enough land for 800 MW of power in 2018 and 
2019; Phase Two involves procuring the additional land 

49. N.Y. State, State of the State 2019: Social, Economic, and Racial 
Justice Agenda 315 (2019). This goal is a substantial increase over the 
state’s previous target of 2,400 MW installed by 2030.

50. New York Master Plan, supra note 21, at 5.
51. N.Y. Pub. Serv. Comm’n, Order Establishing Offshore Wind Stan-

dard and Framework for Phase 1 Procurement, Case 18-E-0071—In 
the Matter of Offshore Wind Energy 3 (July 12, 2018) [hereinafter 
N.Y. Pub. Serv. Comm’n Order].

52. New York Master Plan, supra note 21, at 9–12; Offshore Master Plan, 
N.Y. State Energy, https://www.nyserda.ny.gov/All-Programs/Programs/
Offshore-Wind/About-Offshore-Wind/Master-Plan (last visited Nov. 17, 
2020).

53. New York Master Plan, supra note 21.
54. Id. at 10. While this land is near the coast of New York, almost all of it is un-

der the jurisdiction of the federal government, a factor that will be discussed 
later in this Note.

55. The U.S. Bureau of Ocean Energy Management is a bureau under the con-
trol of DOI. Its stated mission is to “manage development of U.S. Outer 
Continental Shelf energy and mineral resources in an environmentally and 
economically responsible way,” and it is involved in the development of 
offshore oil and gas and wind development. See generally About BOEM, 
Bureau of Ocean Mgmt., https://www.boem.gov/About-BOEM/ (last 
visited Mar. 28, 2019).

56. New York Master Plan, supra note 21, at 5.
57. Letter from Alicia Barton, Chief Exec. Officer, N.Y. State Energy Research 

and Dev. Auth., et al., to Dr. Walter Cruickshank, Acting Dir., Bureau of 
Ocean Energy Mgmt. (Sept. 29, 2017) (on file with New York State).

58. Area for Consideration, supra note 38, at 11.
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needed to meet the state’s goals.59 This procurement process 
must occur before permitting and construction can begin. 
The state believes that a two-phase approach will establish 
New York as a leader in offshore wind, jumpstart the state’s 
supply chain, and reduce future construction costs.60 In 
July 2019, the state announced the results of its Phase One 
bidding process: There were two winning projects, Empire 
Wind and Sunrise Wind, each expected to provide about 
800 MW.61 It was the largest ever offshore wind procure-
ment in the United States at the time.62 In April 2020, 
the state moved on to Phase Two and was authorized to 
procure up to 2,500 MW of additional offshore capacity,63 
and solicitation for the project began in July 2020.64 Con-
struction of the first set of offshore turbines in New York is 
expected to be completed by 2024.65

B. New Jersey Offshore Wind Development

New Jersey first considered offshore wind development 
many years ago, however, the state failed to capitalize on 
that early momentum and is currently still in the planning 
stages of offshore wind installation. In 2004, New Jersey 
convened a Blue Ribbon Panel on the Development of 
Offshore Wind Turbine Facilities, and in 2006, the Panel 
suggested that the state undertake a limited offshore wind 
project to develop the technology.66 The Offshore Wind 
Economic Development Act (“OWEDA”), which was 
signed into law in 2010, encouraged the development of 
offshore wind facilities in New Jersey.67 The project then 
fell out of political favor for a few years, but in 2015, two 
parcels of land off the New Jersey coast were put up for 
auction and purchased by offshore wind developers.68

Additionally, shortly after his election in 2017, New Jer-
sey Gov. Phil Murphy reestablished New Jersey’s commit-
ment to offshore wind through Executive Order 8 (“EO”).69 
The EO requires that all state agencies with responsibil-
ity to implement OWEDA take any necessary action to 
“promote and realize the development of wind energy off 
the coast of New Jersey.”70 The EO sets out many of the 
same goals New York hopes to realize through offshore 

59. N.Y. Pub. Serv. Comm’n Order, supra note 51, at 22.
60. Id.
61. Id.
62. Froese, supra note 8.
63. N.Y. Pub. Serv. Comm’n, Order Authorizing Offshore Wind Solici-

tation in 2020, Case 18-E-0071—In the Matter of Offshore Wind 
Energy (Apr. 23, 2020).

64. See Governor Cuomo Announces Largest Combined Solicitations for Renew-
able Energy Ever Issued in the U.S.to Combat Climate Change, N.Y. State 
Energy Research & Dev. Auth. (July 21, 2020), nyserda.ny.gov/About/
Newsroom/2020-Announcements/2020-07-21-Governor-cuomo-an-
nounces-largest-combined-solicitations-for-renewable-energy-ever-issued-
in-the-us-to-combat-climate-change.

65. See Froese, supra note 8.
66. New Jersey Offshore Wind Energy, N.J. Dep’t of Env’t Prot., https://njdep.

maps.arcgis.com/apps/Cascade/index.html?appid=958095ed50354f81b65
b3b50d467b3f9 (last visited Apr. 4, 2019) [hereinafter New Jersey Report].

67. New Jersey Offshore Wind Energy, Legislation, N.J. Dep’t of Env’t Prot., 
https://www.nj.gov/dep/aqes/offshorewind.html (last visited Nov. 10, 
2020).

68. New Jersey Report, supra note 66.
69. N.J. Exec. Order No. 2018-8 (Jan. 31, 2018), available at https://nj.gov/

infobank/eo/056murphy/pdf/EO-8.pdf.
70. Id. at 2.

wind development: additional renewable energy resources, 
reduced reliance on fossil fuels, reliability and relief for the 
electric grid, and economic benefits associated with locat-
ing the offshore wind development supply chain in the 
state.71 New Jersey’s goal for offshore wind development is 
to install 3,500 MW by 2030.72 Additionally, the EO sug-
gests that New Jersey is open to collaborating with other 
states in developing their offshore wind resources, stating 
that it “shall initiate discussions with sister states in the 
Northeast and Mid-Atlantic region to explore the potential 
benefits of a regional collaboration on offshore wind.”73

In 2019, New Jersey announced a goal of installing 
7,500 MW of offshore wind capacity by 2035.74 Like New 
York, New Jersey has begun the solicitation process, and 
the first award was granted in June 2019, for the develop-
ment of 1,100 MW of capacity.75 The second solicitation 
began in September 2020 and aims to add an additional 
1,200 to 2,400 MW of offshore wind capacity.76

III. Legal Frameworks Implicated by 
Offshore Wind

While states have taken the lead on the development of 
offshore wind, the federal government is directly involved 
in the process as well. The Submerged Lands Act (1953) 
establishes that states have jurisdiction over the water and 
the appendant land and natural resources within three 
miles of their coastlines.77 Anything past three miles is 
known as the Outer Continental Shelf and falls within the 
jurisdiction of the federal government.78

In order to minimize environmental harm and conflicts 
with other marine usage, most offshore wind turbines will 
be sited in this federal jurisdiction.79 This means that states 
are not restricted by their natural coastlines when choos-
ing where to lease land for these turbines, a process that 
can create competition between states.80 While offshore 
wind will generate most of its energy in federal waters, this 
energy will be transmitted over state waters and into state 
electric grids.81 Therefore, states’ legal rights need to be 
considered as well. The legal regimes that govern offshore 
wind development and those that govern federal and state 

71. Id. at 1–2.
72. Id. at 2.
73. Id. at 3.
74. Ramboll U.S. Corp., N.J. Bd. of Pub. Utils., New Jersey Offshore 

Wind Strategic Plan: Navigating Our Future 7 (Sept. 2020), available 
at https://www.nj.gov/bpu/pdf/Final_NJ_OWSP_9-9-20.pdf.

75. New Jersey Board of Public Utilities Awards Historic 1,100 MW Offshore Wind 
Solicitation to Ørsted’s Ocean Wind Project, N.J. Bd. of Pub. Utils. (June 
21, 2019), https://nj.gov/bpu/newsroom/2019/approved/20190621.html.

76. N.J. Bd. of Pub. Utils., New Jersey Offshore Wind Solicitation #2: 
Solicitation Guidance Document: Draft for Public Comment 1 
(Sept. 2020), https://www.nj.gov/bpu/pdf/Draft%20NJ%20OSW%20
Second%20Solicitation%20Guidance%20Document%20and%20Attach-
ments%202020-07-22.pdf.

77. 43 U.S.C. § 1301(a)(2) (2018); 43 U.S.C. § 1311(a) (2018).
78. 43 U.S.C. § 1331(a) (2018).
79. See New York Master Plan, supra note 21, at 19.
80. See id. at 21 (demonstrating that New York is considering leasing land far 

from its coastline).
81. See id. at 19.
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jurisdiction, specifically in New York and New Jersey, are 
described below.

A. Federal Regulations for Offshore 
Wind Development

The U.S. Submerged Lands Act (1953) tasked DOI with 
oversight of the sea that falls within the jurisdiction of 
the federal government, as well as the mineral and land 
rights of those waters.82 The Energy Policy Act (2005) 
grants DOI, specifically the BOEM, oversight over all of 
the nation’s ocean energy resources within federal jurisdic-
tion, including offshore oil and gas drilling and offshore 
wind.83 Regulations adopted by DOI delegate to BOEM 
the authority to grant leases, easements, and rights-of-way 
in federal waters to entities planning to produce and trans-
mit renewable energy in the nation’s waters.84 There are 
four steps in the BOEM’s regulatory framework for devel-
oping offshore wind: (1) planning and analysis, (2) leasing, 
(3) site assessment, and (4) construction and operations.85

The leasing process requires developers and states to 
secure multiple leases. First, a limited lease is granted to 
provide access and operational rights that support the pro-
duction of energy.86 However, this does not actually allow 
for the energy to be produced and distributed commer-
cially—that is done with a commercial lease. A commer-
cial lease is needed to produce, sell, and distribute energy 
produced on federal waters in the Outer Continental Shelf, 
and it allows for assessments and testing of the site prior to 
energy production.87 Even with a commercial lease, the les-
see’s plan for development is subject to review by BOEM.88 
Finally, BOEM can also grant rights-of-way for the con-
struction of transmission lines or other means of distribut-
ing or transporting energy.89

Outside of BOEM’s leasing processes and right of 
approval of offshore wind projects, states must comply with 
other federal requirements. BOEM’s actions on the Outer 
Continental Shelf are governed by the National Environ-
mental Policy Act (“NEPA”).90 NEPA requires BOEM to 
determine whether a project constitutes a major federal 
action, such that an environmental impact statement or 
environmental assessment is necessary.91 There are 16 addi-
tional federal statutes that must be considered or abided 
by when undertaking a project on the Outer Continental 
Shelf, including the Federal Power Act, the Coastal Zone 

82. DOI can lease these mineral rights for development. OSC Lands Act History, 
Bureau of Ocean Energy Mgmt., https://www.boem.gov/OCS-Lands-
Act-History (last visited Mar. 28, 2019).

83. Cherise M. Gaffney & Chad T. Marriott, Offshore Wind in the United States, 
in The Law of Wind: A Guide to Business and Legal Issues Ch. 4—Pg. 
1 (Stoel Rives LLP ed., 8th ed. 2018).

84. BOEM’s Renewable Energy Program, Bureau of Ocean Mgmt. (June 
2018), https://www.boem.gov/BOEM-RE-Programs-Fact-Sheet/.

85. Wind Energy Commercial Leasing Process, Bureau of Ocean Mgmt. (Jan. 24, 
2017), https://www.boem.gov/Commercial-Leasing-Process-Fact-Sheet/.

86. Gaffney & Marriott, supra note 83, at Ch. 4—Pgs. 1–2.
87. Id. at Ch. 4—Pg. 1.
88. Wind Energy Commercial Leasing Process, supra note 85.
89. Gaffney & Marriott, supra note 83, at Ch. 4—Pg. 2.
90. Id.
91. Id.

Management Act, the Marine Mammal Protection Act, 
the Migratory Bird Treaty Act, and the Marine Sanctuaries 
Act.92 Since these statutes are wide-ranging in scope, many 
different federal agencies are involved in the development 
of offshore wind, including the U.S. Environmental Pro-
tection Agency (“EPA”), the National Oceanic and Atmo-
spheric Administration (“NOAA”), the Federal Energy 
Regulatory Commission (“FERC”), and the U.S. Army 
Corps of Engineers.93 If any of these statutes are implicated 
by an offshore wind project, the project must be designed 
in compliance with federal law.94 These numerous federal 
statutes and their requirements place a high regulatory bur-
den on offshore wind projects, as evidenced by the many 
years it takes a site to complete the BOEM review process.

B. State Regulations for Offshore 
Wind Development

Although most, if not all, offshore wind projects will be 
sited on federal land, state laws and regulations, specifi-
cally those pertaining to land use, apply to offshore wind 
development.95 State laws do not apply in federal waters, so 
state laws will generally have to be considered with respect 
to the transmission aspect of an offshore wind project.96 It 
is important that any multi-state compact is prepared to 
address these specific legal requirements.

1. New York Regulations

Eighteen New York state statutes concern the develop-
ment of offshore wind projects in New York state waters.97 
Broadly, these laws regulate land usage, environmental 
impacts, and historical preservation.98 The environmental 
laws focus on maintaining the state’s marine resources and 
species, similar to federal environmental protection laws.99 
The historic preservation laws require an inquiry as to 
whether the project will affect “the quality of archeological 
or cultural property” of the state.100

The land use laws require a permitting process for 
approval of the placement of transmission lines on land 
under state waters.101 Laying transmission cables on state 
land in New York requires completing a Department of 
Public Service Article VII proceeding.102 This proceeding 
calls for a “full review of the need for an environmental 
impact of the siting, design, construction, and operation of 

92. Id.
93. New York Offshore Wind Master Plan, NYSERDA Rep. 17-25x, 

Table of Permits and Approvals 1–2 (Aug. 2015) [hereinafter Permits 
and Approvals].

94. Gaffney & Marriott, supra note 83, at Ch. 4—Pg. 4.
95. New York Master Plan, supra note 21, at 19.
96. Permits and Approvals, supra note 93, at 3.
97. Id. at 3–5.
98. These laws include the Coastal Zone Management Act, the NYS Public 

Service Law, the Environmental Conservation Act, and the State Historic 
Preservation Act. Id.

99. See generally id.
100. Id. at 5.
101. New York Master Plan, supra note 21, at 19.
102. Id.
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major transmission facilities in New York State.”103 The law 
subjects applications for transmission line construction to 
state approval and public input and comment.104 Without 
such approval, a new transmission line cannot be built on 
New York State land.

2. New Jersey Regulations

Since New Jersey only recently restarted its efforts to pur-
sue offshore wind development, there are fewer resources 
detailing exactly which state regulatory requirements such 
a project triggers. However, like New York, New Jersey 
requires approval of transmission facility construction by 
the New Jersey Board of Public Utilities.105 This law only 
applies where transmission lines travel through more than 
one municipality.106 However, an offshore wind project 
involving multiple municipalities is possible, as transmis-
sion lines can be built to span multiple municipalities. This 
regulation would need to be considered in this context.

C. Transmission Regulation Considerations

Transmission infrastructure is imperative for the success-
ful completion of any energy project, including offshore 
wind.107 FERC Order 1000 (“Order”), issued in 2011, man-
dates that states improve their inter-regional transmission 
planning.108 The Order also specifies that states must focus 
on public policy when making transmission decisions.109 
The Order’s mandated consideration of public policy goals 
means that states are now required to include renewable 
energy goals when making decisions about building trans-
mission lines.110

FERC Order 2000 created Regional Transmission 
Organizations (“RTO”), which are also called Independent 
Systems Operators (“ISO”) in some contexts.111 These are 
voluntary groups that states can join; they handle energy 
operation and management for a particular region and are 

103. N.Y. State Pub. Serv. Comm’n, The Certification Review Process for 
Major Electric and Fuel Gas Transmission Facilities Under Article 
VII of The New York Public Service Law 2 (2017).

104. Id. at 4, 6.
105. N.J. Rev. Stat. Ann. § 48:7-1 (2018); New Jersey Transmission Siting (8-NJ-

a), U.S. Dep’t of Energy, https://openei.org/wiki/RAPID/Roadmap/8-
NJ-a (last visited Mar. 28, 2019).

106. New Jersey Transmission Siting (8-NJ-a), supra note 105.
107. In the early 2010s, there was an effort to build the Atlantic Wind Con-

nection—an extensive regional offshore transmission line stretching from 
New Jersey to Virginia—to supplement existing transmission lines and to 
galvanize the construction of offshore wind. However, this project has been 
largely abandoned, despite the initial backing of major corporations like 
Google. As of now, individual states are working to construct the neces-
sary transmission lines for their offshore wind projects. See Benjamin Fox, 
The Offshore Grid: The Future of America’s Offshore Energy Potential, 42 
Ecology L.Q. 651, 663 (2015). See also Peter Behr, Offshore Transmission 
Seeks Second Wind, E&E News (Dec. 12, 2018), https://www.eenews.net/
stories/1060109405.

108. Fox, supra note 107, at 681–82.
109. Id. at 682.
110. Id.
111. The difference between RTOs and ISOs depend on whether the organiza-

tion owns and operates its energy transmission system, as is done in an 
RTO, or just operates it, as is done in an ISO. Hyde M. Merrill, Regional 
Transmission Organizations: FERC Order 2000, IEEE Power Engineering 
Rev. 1–3 (July 2000).

unaffiliated with the energy generators.112 These organiza-
tions are meant to “promote efficiency in wholesale elec-
tricity markets and to ensure that electricity consumers 
pay the lowest price possible for reliable service.”113 RTOs 
determine which energy to send through the wires, run 
electricity markets by accepting bids from generators and 
load serving entities, and maintain grid reliability.114 States 
were incentivized to join RTOs to provide reliable, low-
cost energy to their citizens and to have access to an energy 
market that was independent from the power providers, 
and thus hopefully more efficient.115

New York is part of the New York Independent System 
Operator, which manages New York’s energy transmis-
sion.116 New Jersey is part of a larger RTO, called PJM 
Interconnection, which services many of the states on the 
East Coast and in the Midwest.117

Despite their membership in different regional trans-
mission organizations, New York and New Jersey can build 
transmission lines connecting the grids of each state, and 
they have already done so.118 The Hudson Transmission is 
a 660-MW transmission link between a PJM substation 
in Northern New Jersey and a ConEdison substation in 
Hell’s Kitchen, Manhattan.119 The line transverses the 
Hudson River and has a two-way capacity, meaning it can 
transmit power from New Jersey to New York and vice ver-
sa.120 There is another underground and underwater trans-
mission connecting New York and New Jersey called the 
Neptune RTS.121 This system connects Sayreville, New Jer-
sey, to North Hempstead on Long Island, New York, and 
traverses 65 miles underwater to connect the two states’ 
electricity grids.122 These transmission lines were devel-
oped and built by a private company123 but were subject 
to approval by state public service commissions.124 This 
existing infrastructure could eventually be used to trans-
mit energy generated by offshore wind between the states, 
or as a framework to build additional transmission lines 
between the states. Hopefully, with the focus on transmis-

112. Id.
113. Id.
114. Id.
115. Id.
116. New York Independent System Operator (NYISO), N.Y. Dep’t of Pub. Serv., 

https://www3.dps.ny.gov/W/PSCWeb.nsf/All/298372E2CE4764E885257
687006F39DF?OpenDocument (last visited Oct. 15, 2020).

117. Who We Are, PJM, https://www.pjm.com/about-pjm/who-we-are.aspx (last 
visited Mar. 30, 2019).

118. See generally Hudson Project, http://hudsonproject.com/project/ (last vis-
ited Mar. 30, 2019).

119. The Project, Hudson Project, http://hudsonproject.com/project/ (last vis-
ited Mar. 30, 2019).

120. Benefits, Hudson Project, https://hudsonproject.com/project/benefits/ 
(last visited Mar. 30, 2019).

121. The Project, Hudson Project, http://hudsonproject.com/project/ (last vis-
ited Mar. 30, 2019).

122. Id.
123. New 7-Mile 660 Megawatt Hudson Transmission Power Line Enhancing Reli-

ability and Energy Security in NYC, N.Y. Power Auth. (June 5, 2013), 
https://www.nypa.gov/news/press-releases/2013/20130605-hudson-trans-
mission.

124. See generally N.Y. Pub. Serv. Comm’n, Order Granting Certificate of 
Environmental Compatibility and Public Need, Case 08-T-0034—
Application of Hudson Transmission Partners, LLC for a Certifi-
cate of Environmental Compatibility and Public Need for a 345 kV 
Submarine/Underground Electric Transmission Link Between New 
York and New Jersey (Sept. 15, 2010).
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sion for renewable energy through Order 1000 and the 
already existing transmission relationship between New 
York and New Jersey, the states will be equipped to provide 
adequate transmission access to offshore wind.

D. Importance of Regulatory Certainty

In 2010, the United States was poised to construct one 
of the largest offshore wind farms in the world: the Cape 
Wind Energy Project, in Nantucket Sound, off the coast of 
Cape Cod in Massachusetts.125 The proposed farm would 
have had 130 turbines, which would have met almost all of 
the energy demand for Cape Cod, Martha’s Vineyard, and 
Nantucket.126 However, after almost two decades of plan-
ning and permitting, the project was abandoned in 2017, 
before a single turbine was built.127 Many factors con-
tributed to the end of the project, including community 
resistance and well-funded opposition from powerful local 
families,128 and the regulatory uncertainty from both the 
state and federal governments.129 Throughout the develop-
ment process, the project had to adapt to changing state 
and federal regulatory requirements, which was costly and 
time-consuming and contributed to the delay and eventual 
failure of the project.130

While many of the federal regulatory frameworks 
that governed the Cape Wind Project have changed in 
recent years,131 the project is an example of how suscep-
tible offshore wind projects are to failure due to improper 
management of federal and state regulatory burdens. In 
order to prevent such problems from plaguing current and 
future offshore wind projects, states should carefully con-
sider how best to respond to the regulatory requirements. 
One way to achieve this is through the creation of a multi-
state compact.

125. Families like the Kennedys and the Kochs, who have compounds on Cape 
Cod, actively and vocally led the opposition to the project and exerted their 
political influence (especially the late U.S. Sen. Ted Kennedy) to fight the 
construction of a wind farm within the sightline of their family homes. 
Kenneth Kimmell & Dawn Stolfi Stalenhoef, The Cape Wind Offshore Wind 
Energy Project: A Case Study of the Difficult Transition to Renewable Energy, 5 
Golden Gate U. Env’t L.J. 197, 198–99, 201 (2011).

126. Timothy H. Powell, Revisiting Federalism Concerns in the Offshore Wind En-
ergy Industry in Light of Continued Local Opposition to the Cape Wind Project, 
92 B.U. L. Rev. 2023, 2032 (2012).

127. Katharine Q. Seelye, After 16 Years, Hopes for Cape Wind Float Away, N.Y. 
Times (Dec. 19, 2017), https://www.nytimes.com/2017/12/19/us/offshore-
cape-wind-farm.html.

128. The Cape Wind project was also contested by the Mashpee Wampanoag 
Tribe and the Wampanoag Tribe of Gay Head (Aquinnah). In 2009, the 
tribes petitioned the federal permitting agency to find that all of Nantucket 
Sound was “traditional cultural property,” and therefore it was an improper 
location for the project, because the tribes conducted sunrise ceremonies on 
the Sound. After a contentious process, with parties in the Massachusetts 
state government and DOI supporting the view of the tribes, the tribes’ 
petition was denied. Kimmell & Stalenhoef, supra note 125, at 202–12.

129. Powell, supra note 126, at 2045–46.
130. Id. at 2030; Seelye, supra note 127.
131. Powell, supra note 126, at 2023.

IV. The Multi-State Compact Legal 
Framework

A multi-state compact is a legal instrument that allows two 
or more states to create an agreement that addresses issues 
that impact both and cannot be adequately addressed by 
the states individually or through federal action.132 These 
agreements are often used to creatively solve conflicts 
between states or to manage states’ shared resources.133 
New York and New Jersey should employ this legal frame-
work to effectively leverage their offshore wind resources 
into a robust and efficient source of renewable power.

A. Legal Basis for Multi-State Compacts

The Constitution implicitly establishes a legal basis for 
multi-state compacts, stating, “[n]o State shall, without 
the Consent of Congress . . . enter into any Agreement or 
Compact with another State.”134 This implicit right serves 
a variety of purposes. First, it provides a non-litigious 
method for states to settle disputes and establish contrac-
tual relationships.135 Second, it creates a legal framework 
for regional affairs that cannot or should not be subject 
to federal law but are not issues a state can address on its 
own.136 Finally, this right allows states to retain regulatory 
control over a particular area or issue,137 usually through 
the creation of a regulatory body or commission.138

These compacts function as contracts between states 
and are the only constitutional method for states to 
change their relationships with each other in significant 
ways.139 A compact changes the rights and responsibilities 
of the states that choose to become parties to the agree-
ment and can establish binding contractual obligations 
between these states.140 These compacts are also statutes 
that bind states and establish requirements and standards 
that must be abided by under the compact.141 This dual 
function gives a multi-state compact both contractual and 
statutory power.142

The Compacts Clause of the Constitution grants a 
presumptive right to states to enter into these compacts; 
however, the final proposed compact is subject to congres-
sional approval.143 While the Constitution expressly states 
that congressional approval is necessary for the implemen-
tation of multi-state compacts, the Supreme Court ruled 
in Virginia v. Tennessee that such approval is only neces-
sary for compacts that increase states’ power in a way that 

132. Emanuel Celler, Congress, Compact and Interstate Authorities, 26 Law. & 
Contemp. Probs. 682, 684 (1961).

133. See Note and Comment, Congressional Supervision of Interstate Compacts, 75 
Yale L.J. 1416, 1425 (1966) [hereinafter Congressional Supervision].

134. U.S. Const. art. I, § 10, cl. 3.
135. Celler, supra note 132, at 684.
136. Id.
137. Michael L. Buenger et al., The Evolving Law and Use of Interstate 

Compacts 3 (ABA Publishing 2d ed. 2016).
138. Id. at 118.
139. Andrew Winston, supra note 17, at 1.
140. Id.
141. Buenger et al., supra note 137, at 34.
142. Id. at 35–36.
143. Id. at 17.
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could possibly interfere with the supremacy of federal 
law.144 Congress has no power to limit states’ actions if 
those actions do not interfere with the powers of the fed-
eral government.145 A compact can impermissibly increase 
state power in two ways: first, it can violate the dormant 
Commerce Clause by having detrimental impacts on states 
not involved in the compact, and second, it can be in viola-
tion of the Supremacy Clause and the preemption power of 
federal law over state law.146 When Congress does approve 
a multi-state compact that involves matters that can be 
subject to federal legislation, the states’ agreement is trans-
formed into federal law.147

Approval can be granted in a variety of ways, including 
affirmative congressional approval, lack of congressional 
rejection within a specific amount of time, or preemptive 
congressional adoption of legislation that consents broadly 
to the states entering into the compact.148 Approval of these 
compacts is considered to be a political question, placing 
the inquiry fully within the purview of Congress, and thus 
is generally unreviewable by the courts.149 Additionally, 
Congress can unilaterally impose additional constitutional 
conditions or limitations prior to approval of the compact, 
giving federal lawmakers a hand in the compact creation 
process.150 This consent process elevates the compact above 
state law.151

Because compacts are contracts,152 they can include 
provisions that dictate the rules and procedures managing 
actions under the compact.153 The compacts usually estab-
lish an interstate agency tasked with the implementation 
and governance of the compact.154 Nearly two-thirds of 
current compacts contain provisions to establish an agency 
that manages the requirements of the compact, indicating 
that this is a constitutionally permissible compact power.155 
Most compacts explicitly establish the specific parameters 
by which an agency should be established to provide guid-
ance to those who will run the agency, and to the courts 
in the event the agency is involved in litigation.156 These 
agencies generally require individual states to delegate 
some decisionmaking authority in a particular area to the 
agency, but in return, the agency can effectively capture 
the power of many states to better meet the shared goals of 
these states.157

While these compacts must be approved by the federal 
government, courts have ruled that this does not make the 
compact agencies federal agencies or subject them to all 

144. Virginia v. Tennessee, 148 U.S. 503, 519 (1893).
145. Id. at 518.
146. United States v. Tobin, 195 F. Supp. 588, 606 (D.D.C. 1961).
147. Cuyler v. Adams, 449 U.S. 433, 440 (1981).
148. Buenger et al., supra note 137, at 77.
149. Id. at 80. See also Baker v. Carr, 369 U.S. 186, 217 (1962) (holding that 

political questions are non-justiciable because they would require courts to 
become involved in policy decisions).

150. Buenger et al., supra note 137, at 80–82.
151. See generally id. at 94–101.
152. “The terms compact and contract are synonymous.” Green v. Biddle, 21 

U.S. (8 Wheat.) 1, 92 (1823).
153. Winston, supra note 17, at 3.
154. Id. at 9.
155. Buenger et al., supra note 137, at 119.
156. Id.
157. Id. at 129.

federal administrative law requirements.158 Because these 
agencies are not strictly contained within a state, they are 
usually not considered state agencies either.159 This is an 
issue that the compact creators can explicitly address in 
the drafting of the compact by establishing what powers 
the compact has and which federal or state laws it must 
abide by.160

There are a variety of ways states can agree to fund a 
multi-state compact agency. Options include taxation, 
membership dues and fees, direct appropriation from state 
budgets, and grants from the federal government.161 The 
compact can also be financed by the activities that the 
compact supports or facilitates through fees or revenue 
sharing, as is done by the Port Authority of New York 
and New Jersey.162 Compact drafters can choose one or 
more of these approaches to effectuate the goals of the 
compact,163 and the sources of income for the compact 
can change over time.164

B. Case Study I: The Port Authority of New York 
and New Jersey

The Port Authority of New York and New Jersey (“Port 
Authority”) is a multi-state compact that was established 
and approved by Congress in 1921.165 The Port Author-
ity was the product of many years of disagreement and 
conflict over the use and ownership of the Port of New 
York by New York and New Jersey.166 Prior to the Port 
Authority, the Port of New York was plagued by many 
problems, including inefficient use of coastline, railroad 
competition, transportation congestion, and generally 
high usage costs.167

The compact was drafted to be a permanent solution 
to these disputes. The Port Authority aimed to develop, 
manage, and coordinate the use of the Harbor of New 
York,168 which was believed to “best be accomplished 
through the cooperation of the two States by and through 
a joint and common agency.”169 At the time the compact 
was signed, the agreement was expected to streamline 
transportation issues, relieve congestion, and prevent 

158. Id. at 122–23. See also Old Town Trolley v. Wash. Metro Area Transit 
Comm’n, 129 F.3d 201, 204 (D.C. Cir. 1997) (“The Commission is an 
authority not of the federal government, but of Virginia, Maryland and 
the District of Columbia.”); Brooklyn Bridge Park Coal. v. Port Auth., 951 
F. Supp. 383 (E.D.N.Y. 1997) (holding that Port Authority is not part of 
or operated by the federal government and is not required to comply with 
federal statutes such as NEPA and the CZMA).

159. Buenger et al., supra note 137, at 124–25.
160. Id. at 125.
161. Id. at 137.
162. See S.J. Res. 88, 67th Cong., 42 Stat. 174, art. XV (1921) (“The Compact 

states that funding for the Authority shall come from appropriations from 
the states until there was sufficient revenue from the Authority’s activities.”).

163. Winston, supra note 17, at 9.
164. Buenger et al., supra note 137, at 252–53.
165. See S.J. Res. 88. See also Buenger et al., supra note 137, at 215.
166. Buenger et al., supra note 137, at 215.
167. Jameson W. Doig, Empire on the Hudson: Entrepreneurial Vision 

and Political Power at the Port of New York Authority 35 (2001).
168. Congressional Supervision, supra note 133, at 1419.
169. S.J. Res. 88, pmbl.
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duplicative planning of major roads and railroads.170 The 
compact still exists today and has many of the same goals, 
including coordinating use of the Port and its appendant 
transportation facilities, providing economic benefits to 
both states, and increasing investment in the area’s trans-
portation infrastructure.171

As of 2016, the Port Authority managed about 80,000 
metric tons of cargo imports and exports out of its numer-
ous ports,172 the region’s major airports, the George Wash-
ington Bridge, the World Trade Center, and dozens of 
other regional facilities and services.173 In 2017, the Port 
Authority had a gross operating revenue of $5.2 billion, 
all of which was collected via tolls, fares, and various fees 
charged by the Authority’s facilities.174 Revenue collection 
makes the compact self-sustaining, and the compact is not 
reliant on additional monetary support from the states 
or their citizens.175 Over the last century, this multi-state 
compact has successfully leveraged the expansive resources 
available to New York and New Jersey along their shared 
coastline to create a strong and productive Authority.

The Port Authority was the first compact to establish 
an agency to carry out the purpose of an interstate com-
pact.176 The agency was contemplated by the compact, 
which specified who should run the agency and estab-
lished the broad bylaws that would govern the agency.177 
The compact calls for equal representation by both states 
and agreement by at least two board members from each 
state before any major action can be taken.178 Addition-
ally, it prohibits the Authority from making rules that 
are inconsistent with the U.S. Constitution or the laws of 
either state and subjects the Authority to a valid exercise 
of congressional or state action.179

While the Port Authority has generally had suc-
cess developing and operating the region’s transporta-
tion infrastructure, the organization has been subject to 
increasing criticism and calls for reform.180 Issues with 
governance, outsized political influence, and financial 
mismanagement have made the Authority less effective 
and efficient in carrying out its goals.181 Both states’ legis-

170. New York Port Bill Adopted in Senate, N.Y. Times (June 27, 1922), https://
www.nytimes.com/1922/06/27/archives/new-york-port-bill-adopted-in-
senate-measure-granting-authority-to.html.

171. S.J. Res. 88, pmbl.
172. Port Auth. of N.Y. & N.J., 2016 Trade Statistics (Apr. 2017).
173. Overview of Facilities and Services, Port Auth. of N.Y. & N.J., http://www.

panynj.gov/about/facilities-services.html (last visited Mar. 30, 2019).
174. Comptroller’s Dep’t, Port Auth. of N.Y. & N.J., Financial State-

ments & Appended Notes for the Year Ended December 31, 2017 14 
(2018).

175. Buenger et al., supra note 137, at 411.
176. Id. at 410.
177. Id. at 118–19; S.J. Res. 88, 67th Cong., 42 Stat. 174, art. VI (1921).
178. S.J. Res. 88, art. IV, XV.
179. Id. at art. XVIII.
180. See Woodrow Wilson Sch. of Pub. & Int’l Affairs, Princeton Univ., 

Reforming the Port Authority of New York and New Jersey (2017), 
https://spia.princeton.edu/sites/default/files/content/WWS%20591a%20
Port%20Authority%202017.pdf [hereinafter Reforming the Port Au-
thority of New York and New Jersey]; Restructure the Port Authority to 
Function as a Regional Infrastructure Bank, The Fourth Regional Plan, 
http://fourthplan.org/action/port-authority-infrastructure-bank (last vis-
ited Oct. 16, 2020).

181. Reforming the Port Authority of New York and New Jersey, supra 
note 180, at 5–6.

latures recently attempted to pass reforms to the Author-
ity, which were then vetoed by the states’ governors.182 The 
veto is illustrative of the effect of political interference on 
the governance of the Port Authority. While the recom-
mendations of how to reform the Authority are numerous 
and varied, limiting political influence, like the gover-
nor’s veto power, is chief among them.183 However, these 
reforms can be accomplished while maintaining the Port 
Authority as a bi-state compact.184

Despite these weaknesses, the Port Authority provides a 
framework for a multi-state compact that furthers regional 
economic development.185 The Port Authority has man-
aged the interests of both New York and New Jersey by 
developing transportation and port facilities for the larg-
est metropolitan and economic center in the United States. 
A similar collaborative approach can be beneficial as these 
two states develop their offshore wind capacity.

C. Case Study II: The Atlantic States Marine 
Fisheries Commission

The Atlantic States Marine Fisheries Commission 
(“ASMFC”), established in 1942, is a multi-state compact 
comprised of 15 states along the Atlantic Seaboard.186 The 
goal of the compact is to “coordinate and manage sustain-
able use of ‘shared near shore fisheries resources—marine, 
shell, and anadromous’ of the Atlantic Seaboard.”187 
ASMFC’s mission directly affects the interests of many dif-
ferent stakeholders—municipalities, local fishermen, state 
and federal regulators.188 As such, this Commission takes a 
very collaborative approach and works with other compact 
commissions and federal agencies.189

The Commission is a state and federal partnership 
that aims, along with the states, to effectuate and enforce 
federal laws, such as the Atlantic Striped Bass Conserva-
tion Act and the Atlantic Coastal Fisheries Cooperative 
Management Act.190 While the individual states are still 
responsible for their own compliance with federal regula-
tions, the Commission provides resources and support to 
help the states meet these requirements.191 This includes 
providing scientific information on how to best maintain 
fishing stocks, facilitating education and partnerships for 

182. Jesse McKinley, Cuomo and Christie, Defying Legislatures, Reject Bill to Over-
haul Port Authority, N.Y. Times (Dec. 27, 2014), https://www.nytimes.
com/2014/12/28/nyregion/cuomo-and-christie-announce-they-will-veto-
bill-to-overhaul-port-authority.html.

183. Reforming the Port Authority of New York and New Jersey, supra 
note 180, at 6, 8–17.

184. Restructure the Port Authority to Function as a Regional Infrastructure Bank, 
supra note 180.

185. Buenger et al., supra note 137, at 409.
186. Id. at 392.
187. Id. (quoting About Us, Atl. States Marine Fisheries Comm’n, http://

www.asmfc.org/about-us/program-overview).
188. See generally About Us, Atl. States Marine Fisheries Comm’n, http://

www.asmfc.org/about-us/program-overview (last visited Mar. 30, 2019).
189. Buenger et al., supra note 137, at 393.
190. About Us, supra note 188.
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states looking to improve ecosystem health, and promoting 
a favorable legislative agenda at the federal level.192

Much like the Port Authority, this multi-state compact 
establishes an agency, which it calls a Commission, to carry 
out its goals.193 This Commission is made up of three state-
appointed members from each state.194 This Commission 
has assumed the power to “recommend the coordination 
of the exercise of the police powers of the several states . . . 
to promote the preservation of those fisheries and their pro-
tection against overfishing, waste, depletion or any abuse 
whatsoever.”195 This Commission has chosen to prioritize 
helping states themselves take action to meet their goals, 
rather than following the Port Authority’s approach by cre-
ating a body that carries out the mission of the compact.

The Commission is funded through a combination of 
state dues and federal grants.196 The majority of federal 
grant money comes from NOAA Fisheries and is used to 
enforce the mandates of federal statutes, such as the Atlan-
tic Coastal Fisheries Cooperative Management Act.197

V. New York and New Jersey Should 
Establish a Multi-State Compact to 
Promote Offshore Wind

For the proposed multi-state compact to be an effective and 
worthwhile pursuit, it is imperative that it operate legally 
and provide tangible benefits to both states. This means 
that the compact must (1) be tailored to meet constitu-
tional requirements and limits and (2) create an agency 
that is equipped to effectuate the mission of the compact by 
choosing the right methods of funding and management.

A. Constitutional Concerns and Congressional 
Approval

As discussed above, congressional approval is required 
for multi-state compacts that increase a state’s power.198 
Congressional approval is contingent upon whether the 
proposed compact is within allowable constitutional 
parameters, specifically whether there is a preemption con-
flict with federal law or whether the compact would imper-
missibly discriminate against other states.199

It is almost certain that the proposed compact—in 
which New York and New Jersey collectively develop off-
shore wind along the coasts of both states—would expand 

192. See generally Atl. States Marine Fisheries Comm’n, Five-Year Strate-
gic Plan 2014-2018 5-9 (2014), https://www.asmfc.org/files/pub/2014-
2018StrategicPlan_Final.pdf.

193. “Each state joining herein shall appoint three representatives to a Com-
mission hereby constituted and designated as the Atlantic States Marine 
Fisheries Commission.” Atlantic States Marine Fisheries Compact, Pub. L. 
No. 77-539, art. III, 56 Stat. 267 (1942), amended by Pub. L. No. 81-721, 
64 Stat. 467 (1950).

194. Id.
195. Id. at art. IV.
196. About Us, supra note 188.
197. Id.
198. Celler, supra note 132, at 684–85.
199. See United States v. Tobin, 195 F. Supp. 588, 606 (D.D.C. 1961).

each state’s power. At a minimum, such an agreement 
would give each state the ability to determine how offshore 
wind will be developed in both of the states instead of just 
one. Much like the Port Authority, this compact would 
ask each of the states to relinquish some of its sovereignty 
to decide how its land will be developed and used for the 
states’ mutual benefit. Since the compact would likely 
expand each state’s power, it would be subject to congres-
sional approval.200

1. The Supremacy Clause and Federal Law 
Preemption

The Supremacy Clause of the Constitution states that fed-
eral law in a particular area takes precedent over any state 
law or state constitution that looks to regulate in the same 
area.201 In order to avoid overstepping into the realm of 
the federal government, the multi-state compact must only 
seek to effectuate federal law in the most efficient way pos-
sible, rather than to create policy or law in a space the fed-
eral government has already claimed.

The Atlantic States Marine Fisheries Compact offers 
an effective path to achieve this. As mentioned above, 
this compact describes itself as a “state/federal partner-
ship” because it uses its powers as a multi-state compact 
to ensure that all federal statutes are followed by states in 
a way that provides the most protection for fish species.202 
This approach will also be necessary for the proposed 
offshore wind multi-state compact because, as discussed 
above, there are both federal and state statutes that must be 
considered or complied with during the construction of an 
offshore wind project.203

2. The Dormant Commerce Clause

The Commerce Clause of the Constitution grants the fed-
eral government the authority to regulate interstate com-
merce.204 The dormant Commerce Clause, an implicit 
prohibition in the Commerce Clause, imposes a require-
ment that a state cannot act in a way that discriminates 
against or burdens interstate commerce, or implement a 
protectionist measure for its benefit at the expense of other 
states.205 A state action can violate the dormant Commerce 
Clause in two ways: (1) the statute is facially discrimina-
tory against other states for the benefit of the legislating 
state,206 or (2) the purpose or effect of the law creates an 

200. See Winston, supra note 17, at 2.
201. U.S. Const. art. VI., cl. 2.
202. About Us, supra note 188.
203. Gaffney & Marriott, supra note 83, at Ch. 4—Pg. 1.
204. U.S. Const. art. 1, § 8, cl. 3; Commerce Clause, Legal Info. Inst., Cor-

nell L. Sch., https://www.law.cornell.edu/wex/commerce_clause (last vis-
ited Mar. 30, 2019).

205. U.S. Const. art. 1, § 8, cl. 3; Commerce Clause, Legal Info. Inst., Cor-
nell L. Sch., https://www.law.cornell.edu/wex/commerce_clause (last vis-
ited Mar. 30, 2019).

206. A law is discriminatory if it requires differential treatment between in-
state and out-of-state entities. Granholm v. Heald, 544 U.S. 460, 472 
(2005); City of Philadelphia v. New Jersey, 437 U.S. 617, 628 (1978) 
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undue burden on other states.207 However, a state action is 
not invalid under the dormant Commerce Clause if it falls 
under the market participant exception.208 This exception 
is triggered in situations where the state itself manufactures 
goods for commerce or provides incentives to promote in-
state business.209

The proposed compact is unlikely to implicate the dor-
mant Commerce Clause. Facially, the compact will not 
favor New York and New Jersey over other states because 
the compact will not limit or prohibit the development of 
offshore wind in any other states, nor will it require New 
York or New Jersey to use or favor the electricity produced 
by the offshore wind installed by either state. Addition-
ally, the compact will not create an impermissible burden 
on interstate commerce in its purpose or effect. Like the 
Port Authority, this compact will only seek to leverage the 
resources of New York and New Jersey and will not have 
any significant reach beyond these two states. It is unlikely 
that any other state would be disadvantaged or negatively 
impacted because of these states’ decision to invest in off-
shore wind. Introducing a new energy source like offshore 
wind may have an effect on the broader energy market; 
however, this would not be discriminatory. Rather, it 
would merely be a function of a competitive market, which 
is permissible under the market participation exception.210

B. Creating a Multi-State Compact 
Commission/Agency

The multi-state compact can effectively accelerate the devel-
opment of offshore wind by providing for a commission or 
agency. As discussed above, the drafters of a multi-state 
compact can create an agency to effectuate the purpose of 
the compact.211 This proposed compact will benefit from an 
agency, which can establish regulatory powers and enhance 
communication between the states.212 The installation and 
maintenance of offshore wind will require long-term gov-
ernance of infrastructure. As such, it would be appropriate 
for the offshore wind compact to model its agency on the 
Port Authority agency.

Much like the Port Authority, the proposed compact 
will aim to leverage resources available to both New York 
and New Jersey (and that the states may otherwise be in 
competition for) to achieve productive infrastructure 

(New Jersey law prohibiting disposal of trash by other states in New Jersey 
was facially discriminatory).

207. “Where the statute regulates even-handedly to effectuate a legitimate lo-
cal public interest, and its effects on interstate commerce are only inci-
dental, it will be upheld unless the burden imposed on such commerce is 
clearly excessive in relation to the putative local benefits.” Pike v. Bruce 
Church, 397 U.S. 137, 142 (1970). See also Kassel v. Consol. Freightways 
Corp. of Del., 450 U.S. 662, 662 (1981) (Iowa law restricting the size of 
trucks on highways to exclude common trucks impermissibly burdened 
interstate commerce).

208. David S. Bogen, The Market Participant Doctrine and the Clear Statement 
Rule, 29 Seattle U. L. Rev. 543, 543 (2006).

209. See id.
210. Id.
211. Winston, supra note 17, at 5–6.
212. Id. at 8.

development.213 Such an agency will allow the states to 
pool their resources, knowledge, and funding to tackle a 
problem they would otherwise have to deal with separately. 
Additionally, under this agency framework, both states’ 
interests will be represented but removed from the direct 
influence of each state’s government.

While some compacts, like the ASMF, are staffed solely 
through state appointments,214 the compact proposed here 
might be better served through a quasi-independent hiring 
process, similar to that of the Port Authority.215 This hiring 
process allows the commission to have more control over 
its management and direction and adds an additional level 
of separation between the states and the commission. The 
ASMF assists states in adhering to federal fishery regula-
tion, so it is appropriate that the states are directly involved 
in the management of the compact.216 However, the com-
pact proposed here will have a mission more similar to 
that of the Port Authority: the management and develop-
ment of the shared resources of two states and the con-
struction of infrastructure.217 As such, the offshore wind 
compact should have the power, through its personnel 
appointments, to separate itself from the direct oversight 
and control of New York and New Jersey and the political 
influences of the states.

The offshore wind compact can avoid the governance 
issues currently facing the Port Authority by limiting the 
influence of each state’s government over the management 
of the compact. First, the compact can prohibit the gover-
nor’s veto—a veto power that allows each state’s governor 
to override reforms passed by state legislatures, and which 
has caused recent Port Authority reforms to fail.218 Instead, 
reforms and legislation passed by a sufficient majority of 
each state’s legislature should be sufficient to bind the com-
mission. This will limit each governor’s ability to exert 
political power over the commission.219 Additionally, the 
commission can establish political independence by having 
a board of directors that is at least partially elected by the 
public.220 This would further separate the management of 
the commission from the influence of state governments 
and establish an incentive for the commission to be respon-
sive to the will of the public.221

213. S.J. Res. 88, 67th Cong, 42 Stat. 174, pmbl., art. I (1921).
214. See Atlantic States Marine Fisheries Compact, Pub. L. No. 77-539, art. III, 
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is then responsible for hiring the Executive Director of the Port Authority. 
So, while there is still obviously state influence on the management of the 
Port Authority, everyday management of the compact is one step removed 
from direct state oversight, providing additional independence. Governance 
and Ethics, Port Auth. of N.Y. & N.J., https://corpinfo.panynj.gov/pages/
governance-ethics/ (last visited Mar. 30, 2019).
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C. Funding Considerations

As discussed above, there are many ways to fund a multi-
state compact.222 For the offshore wind compact, the pro-
posed compact should follow the lead of the Port Authority 
and specify multiple sources of funding in its compact 
agreement.223 At the start, the compact should be funded 
through tax revenue or appropriations from the states—
especially since both states are already allocating funds to 
support offshore wind development.224 Receiving funding 
from the states at the beginning of this project can establish 
a steady and reliable source of income—however, this will 
require continued investment by each state’s government. 
One risk of relying on state appropriation for funding is 
that it potentially puts the compact’s funding at the mercy 
of political will. While there is currently political support 
for these projects, as evidenced by the steps both states are 
taking toward offshore installation, this may not always be 
true.225 The possibility of shifting political support should 
be accounted for when drafting the compact, and a provi-
sion should be added to require continuous state funding 
of the compact.226

Once some turbines are complete and contributing to 
the energy grid, the commission can be funded through a 
portion of the revenue generated from the sale of this elec-
tricity. By eventually transitioning to a funding model that 
is free from direct contribution by the states and, by exten-
sion, the taxpayers, the commission can then establish fur-
ther independence from the political whims of the states. 
While fiscal independence does not guarantee insulation 
from political influence, as evidenced by the Port Authori-
ties current governance issues,227 such independence, along 
with organizational measures to prevent interference, can 
help maintain the compact’s independence.

D. Policy Rationale and Benefits of This Approach

There are many policy reasons to support the expansion 
of offshore wind—from combatting climate change to 
providing an additional reliable energy supply to a highly 
populated area. Regional collaboration between states in 
this area is intuitive because “[p]olitical boundaries are not 
aligned with the limits of either natural systems or electric-

222. Buenger et al., supra note 137, at 249–53.
223. Id. at 252–53.
224. In the enacted budget for fiscal year 2021, New York State appropriated 
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archive/fy21/enac/fy21-enacted-fp.pdf (last visited Oct. 19, 2020). New Jer-
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for its offshore wind program. In The Matter of the Fiscal Year 2020—
Clean Energy Extension, State of N.J. Bd. of Pub. Utilities 6 (July 
2020), https://www.nj.gov/bpu/pdf/boardorders/2020/20200729/8A%20
-%20ORDER%20Clean%20Energy%20Budget%20Extension.pdf.
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Wind Energy, Seattle Times (Feb. 28, 2018, 2:48 PM), https://www.seattle-
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226. See Buenger et al., supra note 137, at 254–55.
227. Reforming the Port Authority of New York and New Jersey, supra 

note 180, at 5–6.

ity grids[.]”228 In order to realize these shared goals, New 
York and New Jersey should collaborate to reduce the cost 
of development, manage the complicated regulatory pro-
cess, and share resources.229

A multi-state compact is a way to minimize the cost of 
development of offshore wind by combining the assets of 
two states. As discussed above, New York and New Jer-
sey have different strengths—New York has the necessary 
political and regulatory infrastructure,230 and New Jersey 
has a lot of coastal land that can be developed.231 These 
states should collaborate to capitalize on their strengths 
and develop a strong offshore wind industry to serve a very 
populous area.

1. Regulatory Certainty and Efficiency

The overall regulatory burden for bringing offshore wind 
projects online is extensive and involves compliance with 
the requirements of both federal and state laws and regu-
lations.232 As detailed above, there are a number of fed-
eral statutes and regulations that need to be complied with 
before an offshore wind project can be completed, includ-
ing land use and lease requirements. It would be a better 
use of resources for New York and New Jersey to mutually 
navigate these regulatory burdens, cutting down on the 
number of people and number of resources needed to solve 
these problems and creating a streamlined approach to site 
assessment, leasing, and development. Once the commis-
sion establishes the best way to meet regulatory require-
ments, it can expedite the process of installing increasing 
amounts of offshore wind energy. The federal government 
would also likely benefit from this uniform approach to 
meeting federal regulatory requirements from two states 
that are among the most active in pursuing offshore wind.

Creating this multi-state entity could also protect the 
development of offshore wind from political shifts. If there 
is a central body, established through contract, it is less 
likely that the project will fall out of political favor if one 
of the states elects a governor or legislature that is not sup-
portive of the project. This could protect against the stag-
nation of offshore wind development as happened in New 
Jersey during the Gov. Chris Christie administration and 
in other East Coast states like Maine.233

Additionally, if this compact is successful in encourag-
ing the installation of offshore wind in New York and New 
Jersey, it is something that can be expanded upon.234 Most 
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states—particularly those in the Mid-Atlantic region—
could join the already existing compact between New York 
and New Jersey. The compact could include a provision 
that allows for such an expansion.235 New Jersey Gov. Mur-
phy’s EO alluded to this sort of collaborative approach.236 
Alternatively, other states could follow in the footsteps of 
this compact while developing their own approaches to 
offshore wind development. In either case, New York and 
New Jersey’s proactivity could establish them as leaders in 
the offshore wind industry.

2. Capitalize on Shared and Limited Resources

Ideally, a successful multi-state compact will allow New 
York and New Jersey to share the land available for offshore 
wind and to pool the resources each state has allocated for 
its offshore wind projects. First, the geography of the two 
states lends itself to collaboration. Much of the land that 
New York is interested in leasing and developing is off 
the coast of New Jersey.237 If the two states cooperate and 

235. An explicit provision in the compact regarding amendment could be helpful 
in establishing exactly what is required to change the compact at a later date. 

See Buenger et al., supra note 137, at 262–63.
236. N.J. Exec. Order No. 2018-8.
237. New York Master Plan, supra note 21, at 10.

develop the land for their shared use, there would be no 
need for the states to compete over the federal land where 
the turbines will be built. Second, the states could share the 
costs of the site assessments and studies required by state 
and federal regulations. New York already completed many 
of the necessary studies and assessments prior to being 
granted construction leases on much of the land that New 
Jersey could consider for development.238 New Jersey has 
already attained leases from the federal government239 and, 
as such, has some knowledge of that regulatory process and 
can provide guidance to New York. Together, these states 
will be better equipped to effectuate their offshore wind 
goals than they would be on their own.

Conclusion

The pressing issue of climate change calls for action and 
innovation. In order to curtail greenhouse gas emissions 
and mitigate the effects of climate change, the federal 
government and the individual state governments must 
be willing to try new solutions. An interstate compact 
between New York and New Jersey can encourage and 
expedite the construction of offshore wind along the Atlan-
tic Coast and bring progress to offshore wind development. 
Establishing an effective multi-state compact can position 
New York and New Jersey to become the nation’s leaders in 
offshore wind. This will not only benefit these two states, 
but will also lead to increased development of renewable 
energy across the United States.

238. Studies and Surveys, supra note 52.
239. New Jersey Report, supra note 66, at 4–5.
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Introduction

Despite occupying just one percent of the ocean floor, 
coral reefs are among the most dynamic ecosystems on 
earth and provide myriad cultural, ecological, economic, 
and societal benefits.1 These ecosystems, which house 
25% of all marine species,2 including over 4,000 species 
of fish and 800 types of coral,3 are incredibly fragile. The 
threats to reefs have become so dire that, in 2017, a United 
Nations Educational, Scientific, and Cultural Organiza-
tion (“UNESCO”) report concluded that “local manage-

1. Marjorie Mulall, Saving the Rainforests of the Sea: An Analysis of Interna-
tional Efforts to Conserve Coral Reefs, 19 Duke Env’t L. & Pol’y F. 321, 322 
(2009).

2. Id.
3. Lauretta Burke et al., Reefs at Risk Revisited v (2011).

ment [alone] is no longer sufficient to ensure the future of 
coral reefs. Protecting world heritage reefs requires com-
plementary national and global efforts.  .  .  .”4 While this 
conclusion hints at increasingly grave outcomes, it is still 
possible for countries with coral reefs to heed this warning 
as a call to action, implement national and international 
legal frameworks to conserve coral reefs, and mitigate both 
existing and potential threats to the survival of these fragile 
ecosystems. Given its unparalleled global influence, access 
to abundant resources, well-developed legal and scientific 
institutions and traditions, and diverse cultural and eco-
nomic concerns, the United States should aspire to become 
the premier global leader on coral reef conservation by 
developing a comprehensive and modern legal framework.

In the United States today, a large number of federal, 
state, and local statutes and regulations help conserve the 
nation’s coral reef ecosystems. These statutes cover a broad 
range of issues—from agricultural runoff to overfishing to 
shipping routes—that affect these vulnerable ecosystems 
both directly and indirectly. This Note, however, focuses 
only on those federal laws that most directly and intention-
ally seek to preserve coral reef ecosystems and the species 
that inhabit them. Two such statutes, the Marine Protec-
tion, Research, and Sanctuaries Act (1972)5 and the Antiq-

4. Scott F. Heron et al., UNESCO World Heritage Ctr., Impacts of 
Climate Change on World Heritage Coral Reefs: A First Global 
Scientific Assessment 9 (2017).

5. 33 U.S.C. §§  1401–1445; 16 U.S.C. §§  1431–1447; 33 U.S.C. 
§§ 2801–2805.
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This Note proposes ways in which U.S. federal law directly aimed at coral reef conservation can be improved 
by examining and adapting the ambitious provisions that currently exist in Australia’s coral reef conservation 
law. As a peer English-speaking, industrialized, and developed nation with a strong legal tradition, and as 
home to the world’s largest coral reef ecosystem, Australia offers a rich comparative perspective. First, this 
analysis will require looking at the current strength and scope of existing U.S. federal statutes that combat the 
most serious threats to these ecosystems. Second, this Note summarizes the most relevant and overarching 
U.S. and Australian legal and administrative coral reef conservation tools. Finally, by taking a comparative 
approach, this Note proposes three broad legal and policy changes to improve the effectiveness of U.S. 
coral reef conservation laws: (1) consolidating the process for designating and overseeing marine sanctuar-
ies, (2) increasing penalties for harms committed against protected coral reef species, and (3) reforming the 
main U.S. framework for coral reef conservation strategies to prioritize transparency and responsiveness to 
ever-changing challenges to coral reef conservation.
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uities Act (1906)6 seek to protect coral reefs by designating 
marine monuments and sanctuaries as protected areas 
under U.S. federal law. Meanwhile, the Endangered Spe-
cies Act (1973)7 takes a species-centric approach. Finally, 
the Coral Reef Conservation Act (2000)8 and the U.S. 
Coral Reef Task Force, created through Executive Order 
No. 13,089 (1998),9 provide broad frameworks for the 
administration of coral reef conservation efforts.

However, while these laws provide a solid foundation, 
there is room for improvement. The United States should 
look to analogous laws in Australia for inspiration and 
potential solutions to the existing shortfalls in federal coral 
reef conservation laws. Australia offers an excellent point of 
comparison for the United States for three reasons. First, as 
home to the world’s largest coral reef ecosystem, the Great 
Barrier Reef, Australia, has a significant national interest in 
coral reef survival. Second, the United States is similar to 
Australia because Australia is an English-speaking, indus-
trialized, developed nation with a complex legal tradition 
embracing elements of both federalism and common law. 
Finally, through the enactment of the Great Barrier Reef 
Marine Park Act (1975)10 and the Environmental Protec-
tion and Biodiversity Conservation Act (1999),11 as well as 
the introduction of the Reef 2050 Long-Term Sustainabil-
ity Plan,12 Australia has succeeded in devising one of the 
most advanced and progressive coral reef conservation laws 
and implementation strategies.13

The United States should evaluate and amend existing 
federal laws that affect the health and well-being of coral 
reefs. Efforts to amend existing statutes, enact new stat-
utes, and revise administrative programs at the federal level 
would benefit from following Australia’s ambitious coral 
reef conservation legal regime. Specifically, the United 
States should implement three broad strategies rooted in 
the Australian model.

First, the United States should consolidate both the 
processes for designating marine sanctuaries and the 
administration of those areas. With the U.S. Congress’ 
role in this process reduced and expert input elevated, 
coral reefs in the United States may benefit from inten-
tional zoning strategies that separate potentially harm-
ful commercial, recreational, and other human activities 
from high-risk ecosystems.

Second, the United States should strengthen the enforce-
ment mechanisms of the Endangered Species Act (“ESA”) 
by increasing penalties for parties who seek to take, trade, 
injure, or kill listed species. By matching Australia’s high 

6. 16 U.S.C. §§ 431–433.
7. 16 U.S.C. §§ 1531–1544.
8. 16 U.S.C. §§ 6401–6409.
9. Exec. Order No. 13,089, 63 Fed. Reg. 32,701 (June 16, 1998).
10. See Great Barrier Reef Marine Park Act 1975 (Cth) (Austl.).
11. See Environmental Protection and Biological Conservation Act 1999 (Cth) 

(Austl.).
12. See Commonwealth of Australia, Reef 2050 Long-Term Sustainability Plan 

(2018), http://www.environment.gov.au/system/files/resources/35e55187-
b76e-4aaf-a2fa-376a65c89810/files/reef-2050-long-term-sustainability-
plan-2018.pdf.

13. See Anne Caillaud et al., Preventing Coral Grief: A Comparison of Australian 
and French Coral Reef Protection Strategies in a Changing Climate, 12 Sus-
tainable Dev. L. & Pol’y 26, 27–28 (2011).

penalties, the United States could use the ESA to create 
a very strong disincentive for parties seeking to commit 
harm against listed species, including 22 species of coral. 
Furthermore, by prioritizing corporate violations and using 
funds collected from fines to advance conservation efforts, 
the ESA may be able to significantly increase protections 
for coral reef ecosystems and the species that inhabit them.

Finally, the United States should reform the U.S. Coral 
Reef Task Force’s National Action Plan to prioritize fre-
quent, transparent, and responsive republication. Fol-
lowing the reporting requirements of the Paris Climate 
Agreement, Australia’s Great Barrier Reef 2050 Long-
Term Sustainability Plan provides a model from which the 
United States may improve its administrative framework 
for addressing the threats facing coral reefs.

This Note begins in Part I by providing a concise fac-
tual summary of coral reefs, the benefits they provide to 
humans, and the major threats they face as a result of 
harmful human activity and global climate change. Part 
II provides background information on the current legal 
regimes in both the United States and Australia. This sec-
tion aims to accomplish two main goals. First, it seeks to 
succinctly summarize coral reef conservation statutes and 
other policy efforts in U.S. federal law and Australian com-
monwealth law. Second, within each of those summaries, 
this section analyzes the ways in which existing laws may 
be compared, contrasted, criticized, and otherwise evalu-
ated for effectiveness. From this analysis, the reader should 
have a general comprehension of both regimes, while also 
understanding the ways in which the Australian system 
is more advanced, progressive, and responsive to the rap-
idly changing needs of coral reefs. Finally, Part III pro-
poses ways in which the United States might reform and 
strengthen its coral reef conservation regime by adopting 
important elements from the Australian system.

I. Factual Background on Coral Reefs, 
Their Benefits, and the Threats They 
Face

A. Benefits of Coral Reefs to Humans

As commentator Mary Gray Davidson14 has noted, very 
few people have actually seen a coral reef in person.15 Such 
physical and cognitive distance from these ecosystems con-
tributes to a public perception of coral reefs as novelties of 
nature. Efforts to preserve them become moral crusades in 
the name of cultural and natural heritage, or scientific pet 
projects to maintain an “almost mystical experience” for 

14. At the time of publication of her Note, Protecting Coral Reefs: The Principal 
National and International Legal Instruments, in 2002, Davidson was a Fel-
low at the University of Iowa Center for Human Rights. She received her 
J.D. from the University of Iowa that same year.

15. Mary Gray Davidson, Note, Protecting Coral Reefs: The Principal Nation-
al and International Legal Instruments, 26 Harv. Env’t L. Rev. 499, 500 
(2002).
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posterity.16 Even among those who have seen a coral reef in 
the flesh, such moralistic arguments for preservation mask 
the full scope of the importance of coral reefs. Beyond their 
stunning beauty, coral reefs are also part of the bedrock of 
thriving human societies and economies.

First and foremost, coral reefs are critical to global food 
security. Fish native to or dependent on coral reef eco-
systems account for roughly 25% of the fish yielded for 
consumption in developing countries. They are among the 
most protein-rich food sources in many coastal and island 
areas.17 Globally, fish accounts for approximately 17% of 
all animal protein consumed.18

Significantly, developing regions are at the greatest risk 
of food insecurity because of their disproportionately high 
reliance on reef-associated fish as a food source. In Asia, for 
example, over one billion people depend on reefs for food.19 
In West African countries, some coastal Asian states, and 
many small island nations, the percentage of fish-based 
protein intake may be as high as 60%, or 43% higher than 
the global average.20 The destruction of coral reefs therefore 
poses a serious threat to food security and may, by exten-
sion, affect the political and economic stability of many 
developing states and global food markets.

Second, coral reefs are a major economic asset to the 
communities that house them. Conservative estimates 
indicate that global coral reef tourism generated $35.8 bil-
lion dollars in 2017.21 This revenue is split among as many 
as 94 different countries and territories, 23 of which rely 
on reef tourism for at least 15% of their gross domestic 
product.22 Furthermore, data suggests that 70 million of 
the tourism trips contributing to this revenue “would not 
have been made to these places without the presence of 
reefs.”23 Coral reefs in the United States contribute signifi-
cantly to these numbers. In Florida, for example, coastal 
tourism accounts for 11% of all tourism, and coral reefs 
account for $1.156 billion in total tourism value each 
year.24 Approximately $306.2 million of this tourism rev-
enue comes directly from “on-reef” tourism, such as diving 
and snorkeling, while the remaining $850.6 million stems 
from “reef-adjacent” activities,25 calculated as 10% of all 
tourism-related spending conducted within 30 kilometers 
of a reef.26

Third, coral reefs are natural barriers that protect 
coastal communities. Coastal cities and island nations rely 
on reefs to mitigate the threats posed by storm systems 

16. Eugene H. Kaplan et al., A Field Guide to Coral Reefs: Caribbean 
and Florida 1 (1999).

17. Burke et al., supra note 3, at 11.
18. Fish and Food Security, Norwegian Agency for Dev. Cooperation, 

https://norad.no/en/front/thematic-areas/climate-change-and-environ 
ment/food-security/fish-and-food-security (last updated Jan. 5, 2016) 
[hereinafter NORAD].

19. Davidson, supra note 15, at 502.
20. NORAD, supra note 18.
21. Mark Spalding et al., Mapping the Global Value and Distribution of Coral 

Reef Tourism, 82 Marine Pol’y 104, 111 (2017).
22. Burke et al., supra note 3, at 6.
23. Spalding et al., supra note 21, at 111.
24. Id.
25. Id.
26. Id. at 104.

because reefs serve as natural breakwaters.27 This protec-
tive value is neither trivial nor isolated. Globally, coral reefs 
help protect over 150,000 kilometers of shoreline in 100 
countries and territories from floods, erosion, and other 
forms of storm damage.28 This has significant economic 
and humanitarian implications.

Finally, coral reefs contribute to major scientific break-
throughs in the medical and pharmaceutical fields.29 Given 
the incredible biodiversity contained in these ecosystems, 
scientists have been able to identify organisms native only 
to reefs that have broad biomedical significance and anti-
microbial or anti-inflammatory properties.30 For example, 
coral reef organisms have helped develop treatments for 
broken bones, depression, and HIV.31

B. Major Threats to Coral Reef Ecosystems

Coral reefs are among the most fragile and sensitive ecosys-
tems on earth, and even slight changes in climate conditions 
or exposure to outside elements place these systems under 
tremendous strain and result in devastation.32 Global cli-
mate change therefore poses an existential threat. The U.S. 
Environmental Protection Agency (“EPA”) projects that 
unmitigated climate change will result in the near eradi-
cation of U.S. coral reefs by 2050.33 Specifically, during 
this time frame, coral reef coverage is expected to decline 
from 38% to 5% in Hawaii, from 12% to less than 1% in 
Florida, and from 25% to less than 1% in Puerto Rico.34

UNESCO’s 2017 report, Impacts of Climate Change on 
World Heritage Coral Reefs, provides a detailed explanation 
of the ways in which temperature fluctuations—exacerbated 
in frequency and severity by climate change—threaten 
mass destruction of reefs.35 In short, “heat stress” triggers 
a process known as coral bleaching, in which living corals 
release their internal stores of zooxanthellae, a microscopic 
algae that lives within these corals.36 These algae provide 
90% of the energy the corals require to live and develop 
the healthy exoskeletons that form the basic structure of a 
thriving reef ecosystem.37 When stressed corals expel their 
zooxanthellae, their skeletons are drained of color and 
their growth and reproduction are severely stunted; after 
a few weeks, their skeletons begin to erode and the corals 
starve.38 This not only kills the corals themselves, but also 
destroys the habitats that thousands of other marine organ-
isms depend on for survival.39

27. Davidson, supra note 15, at 502.
28. Burke et al., supra note 3, at 6.
29. Mulhall, supra note 1, at 323.
30. Id.
31. Davidson, supra note 15, at 502–03.
32. See generally Heron et al., supra note 4, at 9.
33. Office of Atmospheric Programs, U.S. Envtl. Prot. Agency, EPA 

430-R-15-001, Climate Change in the United States: Benefits of 
Global Action 66 (2015).

34. Id.
35. Heron et al., supra note 4, at 1.
36. Id.
37. Id.
38. Id.
39. Id.
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Coral sensitivity is worth emphasizing. First, tem-
peratures just one to two degrees Celsius above what 
a coral has adapted to tolerate over hundreds of years 
of evolution can trigger sufficient stress to cause 
mass bleaching.40 Global temperatures have already 
increased approximately one degree Celsius,41 and 
72% of UNESCO’s World Heritage reefs (includ-
ing Florida’s Everglades National Park and Hawaii’s 
Papahānaumokuākea Marine National Monument) 
were exposed to “severe and/or repeated heat stress” 
between 2014 and 2017.42

Second, human population growth—particularly 
in coastal areas—increases the risk of reef destruc-
tion. This dynamic creates an unfortunate need to 
balance human needs and interests with the survival 
of coral reefs. Often, the needs of one are diametri-
cally opposed to the success of the other. As Davidson 
laments, there is an irony in the fact that “coral reefs, 
among the richest ecosystems on the planet in terms 
of biodiversity, tend to exist in areas with high human 
population concentrations and in the economically 
poorest regions of the world.”43 Furthermore, in rich 
and poor nations alike, human manipulation of the 
natural environment, the construction of docks and 
harbors, the improper handling of human waste, and 
overfishing to meet short-term food demand have 
caused serious harm to marine environments.44

Finally, failures to adequately regulate and hold 
industries accountable also increase the risks and 
stresses on coral reef ecosystems. While some of these 
harmful industry practices—such as irresponsible reef 
tourism, overfishing, and reef mining—occur in close 
proximity to reefs themselves, the problem is far broader 
in scope.45 Land activities such as agriculture, deforesta-
tion, and activities that produce sewage and toxic waste 
create runoff that can cause sedimentation and nutrient 
pollution.46 In the worst cases, this can result in the cre-
ation of oceanic “dead zones.”47

40. Id. at 1–2.
41. Intergovernmental Panel on Climate Change, Global Warming 

of 1.5°C: Summary for Policymakers (2018) (IPCC Special Report 
discussing the impacts of global warming of 1.5°C above pre-industrial 
levels and related global greenhouse gas emission pathways in the con-
text of strengthening the global response to the threat of climate change, 
sustainable development, and efforts to eradicate poverty).

42. Heron et al., supra note 4, at 4–5.
43. Davidson, supra note 15, at 508.
44. Id.
45. Id. at 506.
46. Id.
47. Id.

II. Legal Background and Analysis 
of United States Federal Law and 
Australian Commonwealth Law Aimed 
at the Conservation of Coral Reef 
Ecosystems

A. In the United States, There Are Four Principal 
Statutes Aimed at Protecting Coral Reef 
Ecosystems and Species, While the U.S. Coral 
Reef Task Force Oversees the Monitoring, 
Researching, and Conservation of Coral Reefs

Mitigating or eliminating the anthropogenic threats to 
coral reefs will require implementing a robust and com-
prehensive legal regime. Since the 1970s, the U.S. fed-
eral government has contributed to the creation of such a 
regime by passing statutes, enacting executive orders, and 
implementing agency rules and regulations. While the cur-
rent state of the law is inadequate to counter the existential 
threats coral reefs face, these statutes are the foundation 
upon which future laws and amendments will be built. This 
Note focuses on amending or supplementing those federal 
statutes with the primary purpose of protecting marine 
environments and the species that inhabit them.48 Chief 
among those statutes are the Marine Protection, Research 
and Sanctuaries Act (1972),49 the Antiquities Act (1906),50 
the Endangered Species Act (1973),51 and the Coral Reef 
Conservation Act (2000).52 Meanwhile, the U.S. Coral 
Reef Task Force created by Executive Order No. 13,089 
oversees the actual work of monitoring, researching, and 
conserving coral reefs.53

1. The Marine Protection, Research, and 
Sanctuaries Act (1972)

In 1972, Congress passed the Marine Protection, Research, 
and Sanctuaries Act (“MPRSA”)54—also known as the 
Ocean Dumping Act—as a response to a series of oceanic 
oil spills.55 According to the Congressional Research Ser-
vice, the MPRSA has two overarching aims: “[1] to regulate 

48. There are dozens of other federal statutes and regulations containing provi-
sions that affect coral reef ecosystems by addressing broader climate and 
environmental issues such as emissions, overfishing, toxic waste dumping, 
and agricultural runoff. For a complete list of all U.S. federal laws and reg-
ulations that may impact coral reefs, see U.S. Coral Reef Task Force, 
Handbook on Coral Reef Impacts: Avoidance, Minimization, Com-
pensatory Mitigation, and Restoration 99–105, (2016), https://www.
epa.gov/sites/production/files/2018-01/documents/uscrtf-handbook-on-
coral-reef-impacts.pdf.

49. 33 U.S.C. §§  1401–1405; 16 U.S.C. §§  1431–1447; 33 U.S.C. 
§§ 2801–2805.

50. 16 U.S.C. §§ 431–433.
51. 16 U.S.C. §§ 6401–6409.
52. 16 U.S.C. §§ 1531–1554.
53. Exec. Order No. 13,089, 63 Fed. Reg. 32,701 (June 6, 1998).
54. 33 U.S.C. §§  1401–1445, 16 U.S.C. §§  1431–1447, 33 U.S.C. 

§§ 2801–2805.
55. Davidson, supra note 15, at 510.
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intentional ocean disposal of materials, and [2] to autho-
rize related research.”56 Of particular significance to this 
Note are Titles I and III of this Act.

Title I of the MPRSA § 1411, which concerns regulation 
of ocean dumping, reads:

(a) Except as may be authorized by a [dumping] permit 
. . . , and subject to regulations . . .

(1) no person shall transport from the United States, 
and
(2) in the case of a vessel or aircraft registered in the 
United States or flying the United States flag or in 
the case of a United States department, agency, or 
instrumentality, no person shall transport from any 
location any material for the purpose of dumping it 
into ocean waters.

(b) Except as may be authorized by a [dumping] per-
mit . . . , and subject to regulations . . . , no person shall 
dump any material transported from a location outside 
the United States (1) into the territorial sea of the United 
States, or (2) into a zone contiguous to the territorial sea of 
the United States, extending to a line twelve nautical miles 
seaward from the base line from which the breadth of the 
territorial sea is measured, to the extent that it may affect 
the territorial sea or the territory of the United States.57

Notably, Title I violations generally do not result in fines 
over $50,000, and a fine may only be imposed after there 
has been “notice and an opportunity for a hearing” that 
establishes the “gravity of the violation, prior violations, 
and the demonstrated good faith of the person charged in 
attempting to achieve rapid compliance after notification 
of a violation” in order to assess the appropriate amount 
to be fined.58 While much of the MPRSA, including this 
provision, has remained fundamentally unchanged since 
its initial passing, there have been subsequent amendments 
that have strengthened its anti-dumping enforcement 
mechanisms.59 For example, in 1988, Congress passed 
amendments to the MPSRA that sought to eliminate the 
dumping of sewage sludge and industrial waste into the 
oceans.60 A few years later, in 1992, Congress passed addi-
tional amendments allowing states to exceed federal stan-
dards and empowering EPA to conduct a more rigorous 
permitting process.61

While these existing fines and amendments play an 
important role in deterring the unauthorized dumping of 
harmful waste material into the ocean, the existing caps 
mean that fines are not severe enough to adequately punish 

56. Claudia Copeland, Cong. Research Serv., RS20028, Ocean Dumping 
Act: A Summary of the Law 1 (2016).

57. 33 U.S.C. § 1411.
58. 33 U.S.C. §  1415(a) (establishing the process for assigning penalties for 

Title I violations and imposing a $50,000 cap on fines for violations, except-
ing violations involving the dumping of medical waste, which are specifi-
cally capped at $125,000).

59. Copeland, supra note 56, at 3.
60. Id.
61. Id.

and further deter the largest and most egregious industrial 
offenders. The $50,000 cap is particularly unambitious con-
sidering Title I already contains an exception under which 
medical waste dumpers may face fines of up to $125,000.62 
The absence of similarly harsh penalties for waste dumpers 
from the energy sector and heavy metal industry, as well 
as the absence of specifically heightened fines for corporate 
offenders,63 exposes an existing weakness in Title I’s ability 
to incentivize compliance.

The other highly significant part of the MPRSA is Title 
III.64 Also known as the National Marine Sanctuaries Act 
(“NMSA”), this program is arguably the broadest, most 
direct, and “best federal effort to date” to protect coral 
reefs.65 The NMSA grants the Secretary of Commerce the 
authority to designate marine sanctuaries in areas with 
“special conservation, recreational, ecological, historical, 
cultural, archeological, scientific, educational, or aesthetic 
qualities.”66 In order to designate such a sanctuary, the 
Secretary of Commerce must follow statutory rules that 
(1) establish the standards for a site to be deemed appro-
priate, (2)  require the correct findings and consultations 
to be made, and (3) set forth the administrative rules and 
processes for implementation.67 Between 1975 and 2006, 
14 sites were designated as maritime sanctuaries under the 
NMSA, including a number of sites containing the largest 
coral reef systems in U.S. waters.68

Despite being the most powerful method for marine 
sanctuary designation under federal law, the NMSA is 
nevertheless flawed and subject to significant criticisms. 
In his article, The Disappointing History of the National 
Marine Sanctuaries Act, Dave Owen delves into the 
NMSA’s critical shortcomings.69 Chief among these are 
that the NMSA: (1)  falls short of congressional expec-
tations that it would facilitate better ocean manage-
ment while balancing economic use of ocean resources; 
(2) makes its effectiveness contingent on the president’s, 
the National Oceanic and Atmospheric Administration’s 
(“NOAA’s”), or Congress’ willingness to act; (3) neglects 
to provide existing sanctuaries with the resources neces-
sary to protect their designated marine territories; and 
(4)  fails to reach the significant swaths of ocean that 
remain unprotected.70 Owen scathingly addresses these 
core criticisms in his conclusion, arguing:

Instead of creating a process by which NOAA could uti-
lize a science-based designation and management process, 
Congress, by failing to delegate authority to a sufficiently 
powerful agency and by depriving that agency of the fund-

62. See 33 U.S.C. § 1415(a).
63. Such differentiation between individual and corporate violators currently 

exists in the Australian conservation regime. See infra p. 114.
64. 16 U.S.C. §§ 1431–1447.
65. Davidson, supra note 15, at 514.
66. 16 U.S.C. § 1431(a)(4).
67. 16 U.S.C. § 1433.
68. Office of Nat’l Marine Sanctuaries, Nat’l Oceanic & Atmospheric 

Admin., National Marine Sanctuary System Brochure (2016) [here-
inafter NMSS Brochure].

69. Dave Owen, The Disappointing History of the National Marine Sanctuaries 
Act, 11 N.Y.U. Env’t L.J. 711 (2003).

70. Id. at 712.
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ing necessary to achieve its goals, almost assured a history 
of inaction. As a result, NOAA’s weakness, in combination 
with active opposition from oil and gas-friendly adminis-
trations, necessitated congressional intervention in order 
to make any significant progress in moving the Marine 
Sanctuary Program closer to its stated goals.71

Although Owen’s article was published in 2003, this cri-
tique continues to ring true, particularly considering that 
more than a decade has gone by since the last designation 
of a new marine sanctuary in 2006.72

2. The Antiquities Act (1906)

Similar to the MPRSA, the Antiquities Act (1906)73 pro-
vides another avenue through which Congress endowed 
the Executive with the authority to designate select U.S. 
territories, including coral reefs, as protected sanctuaries.74 
The statute’s self-stated purpose is to authorize the presi-
dent to, “in his discretion . . . declare by public proclama-
tion historic landmarks, historic and prehistoric structures, 
and other objects of scientific interest that are situated 
upon the lands owned or controlled by the Government of 
the United States to be national monuments.”75 Further-
more, the Act also provides that private lands containing 
such structures and landmarks may be “relinquished to 
the Government” when “necessary for the proper care and 
management of the object,” thus allowing the federal gov-
ernment to exercise its powers of eminent domain.76

According to the National Park Service, the Antiqui-
ties Act was the culmination of a generation-long effort 
to protect America’s anthropological sites and artifacts 
from harms including commercial digging, looting, and 
vandalism.77 However, the Act has also been invoked as 
a means of protecting coral reefs.78 Shortly before the 
end of his Administration, in early 2001, President Bill 
Clinton invoked the Antiquities Act to create the Virgin 
Islands Coral Reef National Monument and to expand the 
Buck Island Reef National Monument of the U.S. Virgin 
Islands.79 President Clinton’s use of the Antiquities Act for 
this purpose was significant for two reasons. First, it rep-
resented a broad and nontraditional use of the Antiquities 
Act, setting precedent for ways in which the Act could be 
used to designate additional marine reef territories as pro-
tected areas. Second, President Clinton’s designations rep-
resented an important cultural development in the thinking 
around the preservation of natural monuments. While the 
Antiquities Act was originally intended to protect individ-

71. Id. at 757.
72. See NMSS Brochure, supra note 68.
73. 16 U.S.C. §§ 431–433 (2000).
74. Id.
75. Id.
76. Id.
77. See American Antiquities Act of 1906, U.S. Nat’l Park Serv., https://www.

nps.gov/subjects/legal/american-antiquities-act-of-1906.htm (last updated 
June 22, 2017).

78. See, e.g., Davidson, supra note 15, at 514–15.
79. See The Wilderness Soc’y, The Antiquities Act: Protecting America’s 

Natural and Cultural Treasures 6–9 (2011), https://cdn.american-
progress.org/wp-content/uploads/issues/2011/06/pdf/monuments.pdf.

ual, specified landmarks and “objects,” Davidson argues 
that President Clinton’s use of the statute to protect over 
30,000 marine acres was part of a cultural and scientific 
shift toward a common understanding that individual spe-
cies, landmarks, and geographical features—particularly 
in fragile environments—are dependent on the preserva-
tion of their broader ecosystems for their survival.80

Creating protected areas through the Antiquities Act 
is a simpler task than creating protected areas under the 
MPRSA. While the MPRSA requires the president and the 
Secretary of the Interior to undertake thorough adminis-
trative review of proposed locations and weigh alternative 
uses prior to designation, the Antiquities Act empowers 
the president to take action, thus facilitating quicker and 
more efficient implementation.81 While this procedure 
may benefit a president and administration committed to 
creating or expanding protected coral reef territories, the 
Antiquities Act’s procedure also has significant drawbacks: 
Broadly, the Antiquities Act may be criticized for (1) being 
undemocratic, as it removes congressional and public input 
from the designation process and promotes unilateral exec-
utive action, and (2) circumventing procedures set forth in 
a number of statutes, including the Administrative Proce-
dure Act.82

Furthermore, of particular relevance to this Note, 
because of the unilateral nature of the Antiquities Act, 
monuments established under the Act are also subject to 
unilateral rescission of their protected status by a sub-
sequent president with a conflicting agenda, and may 
receive congressional opposition in the form of inad-
equate funding.83

3. The Endangered Species Act (1973)

The Endangered Species Act (1973) (“ESA”)84 is another 
significant federal statute that may help conserve coral reef 
ecosystems in the United States and its territories. How-
ever, this statute takes a notably different approach from 
the MPRSA and the Antiquities Act. While the previously 
discussed statutes take a more holistic approach to desig-
nating territorial marine sanctuaries, the ESA approaches 
conservation on an individual species basis.85 According to 
the ESA’s declaration of purpose, the statute seeks to “pro-
vide a program for the conservation of . . . endangered spe-
cies and threatened species, and to take such steps as may 
be appropriate to achieve the purposes of the treaties and 
conventions set forth in [the ESA].”86

Under the ESA, conservation efforts take a number of 
forms and are construed broadly to include “all activities 
associated with scientific resources management such as 
research, census, law enforcement, habitat acquisition and 

80. See Davidson, supra note 15, at 515.
81. See id. at 515–16.
82. See Hope M. Babcock, Rescission of a Previously Designated National Monu-

ment: A Bad Idea Whose Time Has Not Come, 37 Stan. Env’t L.J. 101, 
132–42 (2018).

83. Id.
84. See generally 16 U.S.C. §§ 1531–1554 (2000).
85. 16 U.S.C. § 1531(b).
86. Id.
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maintenance, propagation, live trapping, and transplan-
tation, and, in the extraordinary case where population 
pressures within a given ecosystem cannot be otherwise 
relieved, may include regulated taking.”87 Notably, one of 
the biggest strengths of the ESA’s approach to conserva-
tion is that, unlike the MPRSA and the Antiquities Act, 
the ESA provides protections for listed species that extend 
beyond the geographic confines of designated sanctuar-
ies.88 Instead, the ESA opts for a comprehensive ban on the 
taking, exporting, importing, selling, and buying of any 
listed species to or from other countries, within the territo-
rial seas of the United States, on the high seas, or in acts of 
foreign or interstate commerce.89

The civil penalty for engaging in the business of import-
ing or exporting listed endangered species in violation of 
16 U.S.C. §  1538(a) is a maximum of $25,000 per vio-
lation.90 Meanwhile, the penalty for violating other ESA 
provisions while engaging in the business of importing or 
exporting listed endangered species is capped at $12,000 
per violation.91 Finally, persons who otherwise violate the 
ESA or any of its subsidiary provisions may be subject to 
a fine of no more than $500 per violation.92 The ESA also 
penalizes criminal violations of 16 U.S.C. § 1538(a) with a 
penalty of a maximum $50,000 per violation, a maximum 
prison sentence of one year, or both; and, for any other 
violations, a penalty of maximum $25,000 per violation, a 
maximum prison sentence of six months, or both.93

Traditionally, however, the ESA has not been used to 
facilitate an ambitious coral reef conservation effort in the 
United States. At the time of the ESA’s passage in 1973, 
no coral species were included on the Federal Lists of 
Endangered and Threatened Wildlife and Plants under the 
ESA.94 Today, however, 22 coral species are on the list and 
protected under the ESA.95 The first two coral species to 
be protected under the ESA, elkhorn coral and staghorn 
coral, were listed as threatened species in 2006,96 while 
the remaining 20 species were all added in 2014.97 These 
numerous additions may be symptomatic of the increased 
threats coral species face as a result of global climate change. 
Their addition may nonetheless benefit not only those indi-
vidual species, but their entire vulnerable reef ecosystems 
as well, pursuant to § 1531(b). Furthermore, the sweeping 
additions of these coral species are a testament to the flex-
ibility of the ESA. This is particularly encouraging given 

87. Id. § 1532(3).
88. See generally 16 U.S.C. §§ 1531–1554 (2000).
89. Id. § 1538(a)(1)(A–F).
90. 16 U.S.C. § 1540(a)(1).
91. Id.
92. Id.
93. 16 U.S.C. § 1540(b)(1).
94. See Endangered Corals: Protecting Corals Under the Endangered Species Act, 

Ctr. for Biological Diversity, https://coralreef.gov/meeting35/pdf/
Public_Comment_Coral_ESA_Listing_Fact_Sheet.pdf (last accessed Nov. 
23, 2020).

95. EPA Lists 20 New Corals as Endangered Under the Endangered Species Act, 
Nat’l Oceanic & Atmospheric Admin. (Aug. 26, 2014), https://sero.
nmfs.noaa.gov/protected_resources/coral/documents/2014_corals_esa_list-
ing.pdf [hereinafter EPA Lists 20 New Corals].

96. Endangered Corals: Protecting Corals Under the Endangered Species Act, supra 
note 94.

97. EPA Lists 20 New Corals, supra note 95.

the ESA’s incredible success at preventing the extinction of 
99% of its listed species.98

Other statutes reinforce the principles of the ESA by pro-
viding analogous protections for coral reef species. Specifi-
cally, the Marine Mammal Protection Act99 and the Lacey 
Act100 establish prohibitions on and penalties for the illegal 
taking and trading of marine mammals and their “essen-
tial habitats” (including coral reefs), and on any interstate 
or foreign commerce of marine plant and animal species in 
violation of federal, foreign, and tribal laws.

4. The Coral Reef Conservation Act (2000)

The federal government also has direct authority to con-
serve coral reef ecosystems under the Coral Reef Conserva-
tion Act (2000) (“CRCA”).101 While the purposes of the 
CRCA are similar to those of the MPRSA, the Antiquities 
Act, and the ESA in their relation to coral reefs, the spe-
cies that inhabit them, and the communities and industries 
that rely on them,102 the CRCA takes a significantly differ-
ent approach to conservation. Rather than designating pro-
tected species and areas, the CRCA relies on the strategic 
administration of programs and funding.

Administration of the CRCA is required to follow a 
“national coral reef action strategy” that is devised, sub-
mitted to Congress and the Federal Register, and periodi-
cally revised by the Administrator of NOAA to ensure that 
it is consistent with the purposes of the CRCA.103 Once 
approved, this action strategy is implemented through the 
allocation of federal funds as part of a coral reef conserva-
tion program.104 These funds are used for emergency assis-
tance when necessary.105 They are also used by the Secretary 
of Commerce to advance local, regional, and international 
cooperation on issues related to coral reef conservation.106 
Critics of the CRCA claim that its current administrative 
structure relies too much on NOAA and Congress, pre-
venting the Act from reaching its full potential.107 Rather 
than being responsive to NOAA, an agency that faces sig-
nificant congressional pressures and other opposition, the 
CRCA would have more potency if NOAA’s responsibility 
to conserve coral reefs were transferred to the U.S. Coral 
Reef Task Force.108

98. Ryan Richards & Kyle Cornish, The Endangered Species Act: Protecting Amer-
ica’s Natural Heritage, Ctr. for Am. Progress (Jan. 9, 2018), https://cdn.
americanprogress.org/content/uploads/2018/01/08102029/ESANational-
factsheet.pdf.

99. Marine Mammal Protection Act, 16 U.S.C. §§ 1361–1423.
100. Lacey Act, 16 U.S.C. §§ 3371–3378.
101. 16 U.S.C. § 6401 et seq..
102. See 16 U.S.C. § 6401(1–6) (identifying the purposes of the Coral Reef Con-

servation Act (2000)).
103. 16 U.S.C. § 6402(a).
104. 16 U.S.C. § 6404.
105. 16 U.S.C. § 6405.
106. 16 U.S.C. § 6406.
107. Natalie Harrison, Rent a Reef: How the Privatization of Florida Coral Reefs 

May Advance Local Conservation Efforts, 68 U. Miami L. Rev. 189, 193–94 
(2013).

108. Id.
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5. Executive Order 13,089 on Coral Reef 
Protection (1998) and the Creation of the 
U.S. Coral Reef Task Force

In 1998, President Clinton issued Executive Order No. 
13,089, entitled “Coral Reef Protection.”109 Its main objec-
tive was to require:

(a) All Federal agencies whose actions may affect U.S. coral 
reef ecosystems [to]: (a)  identify their actions that may 
affect U.S. coral reef ecosystems; (b) utilize their programs 
and authorities to protect and enhance the conditions of 
such ecosystems; and (c) to the extent permitted by law, 
ensure that any actions they authorize, fund, or carry out 
will not degrade the conditions of such ecosystems.110

To help achieve this policy objective, Executive Order 
No. 13,089 also created the U.S. Coral Reef Task Force 
(“CRTF”).111

The CRTF, chaired by the Administrator of NOAA on 
behalf of the Secretaries of Commerce and the Interior, was 
designed to be a broad, multi-agency effort whose members 
include, but are not limited to, the Administrator of the 
EPA, the Attorney General, the Secretary of the Interior, 
the Secretary of Agriculture, the Secretary of Commerce, 
the Secretary of Defense, the Secretary of State, the Secre-
tary of Transportation, the Director of the National Science 
Foundation, the Administrator of the Agency for Interna-
tional Development, and the Administrator of the National 
Aeronautics and Space Administration.112 Together, their 
duties fall into four broad categories: (1)  coral reef map-
ping and monitoring, (2) research aimed at identifying the 
major causes and consequences of degradation of coral reef 
ecosystems, (3)  implementation of conservation, mitiga-
tion, and restoration tactics, and (4) international coopera-
tion with governments and other relevant partners.113

In 2000, the CRTF published the National Action Plan 
to Conserve Coral Reefs (“NAP”). In this extensive report, 
the CRTF and its working groups proposed an Integrated 
National Action Plan centered on two themes covering 13 
conservation strategies.114 The first theme, “Understand 
Coral Reef Ecosystems,” proposes to: (1) “create compre-
hensive maps of all U.S. coral reef habitats,” (2) “conduct 
long-term monitoring and assessments of reef health and 
trends,” (3)  “support strategic research to respond to the 
major threats to reef health,” and (4)  “incorporate the 
human dimension into coral reef conservation strategies.”115 
The second theme, “Reduce the Adverse Impacts of Human 
Activities,” proposes to:

109. Exec. Order No. 13,089, 63 Fed. Reg. 32,701 (June 6, 1998).
110. Id. § 1, 63 Fed. Reg. at 32,701.
111. Id. § 4, 63 Fed. Reg. at 32,702.
112. Id.
113. Id. § 5, 63 Fed. Reg. at 32,702–03.
114. U.S. Coral Reef Task Force, The National Action Plan to Conserve 

Coral Reefs 6–7 (2000), https://www.coralreef.gov/about/CRTFAxn-
Plan9.pdf.

115. Id. at 6.

[1] create an expanded network of coral reef Marine 
Protected Areas and No-take Reserves[,] [2]  reduce 
impacts of extractive uses[,] [3]  reduce habitat destruc-
tion[,] [4] reduce pollution[,] [5] restore damaged reefs[,] 
[6] reduce global threats to coral reefs[,] [7] reduce impacts 
from international trade in coral reef species[,] [8] improve 
Federal accountability and coordination[,] and [9] create 
an informed public for coral reef conservation[.]116

While these 13 strategies are broad and aspirational, 
many of their objectives are reflected in the statutory pro-
visions examined earlier in this Note, and are all exam-
ined in greater depth in the NAP itself, with each of the 
13 strategies being presented with a rationale and a plan 
of action.117 Despite its ambitious scope and proposals, the 
NAP has not been revised or reissued since its original pub-
lication and therefore, though largely still relevant, does 
not account for the full range of challenges coral reefs have 
faced in this century.

B. In Australia, Two Key Statutes Directly 
Address Coral Reef Conservation, While 
the Government’s Reef 2050 Long-Term 
Sustainability Plan Offers a Specific Framework 
for Prioritizing Coral Reef Conservation

As home to the largest coral reef ecosystem on the planet, 
and as a fellow industralized English-speaking democ-
racy, Australia has enacted domestic laws on marine and 
coral reef conservation that have the potential to provide 
significant points of comparison and inspiration for U.S. 
federal conservation laws. Australia’s Great Barrier Reef 
covers an area of 134,364 square miles—roughly the size 
of Italy or Japan—and is the largest living organism on 
earth.118 It is approximately 46 times larger than the Flor-
ida Keys National Marine Sanctuary, the largest coral reef 
ecosystem in the United States.119 To manage this massive 
ecosystem, the Australian government has enacted legis-
lation and led initiatives addressing conservation of the 
Great Barrier Reef that account for a number of diverse 
interests including: the reef ’s status as a national and 
international heritage site; the historical ownership and 
cultural value of the reef to native peoples; the reef ’s eco-
nomic value as a source of 64,000 jobs and $4.6 billion 
USD in annual economic activity across multiple indus-
tries; and the urgency for conservation as a result of global 

116. Id. at 7.
117. See, e.g., id. at 23–24 (citing the fragility and sensitivity of coral reefs to hu-

man activities as a rationale for reducing habitat destruction through a plan 
of action involving stricter permitting programs for coastal developments, 
stronger action to reduce vessel groundings, and more rigorous protocols 
and guidance).

118. Commonwealth of Australia, Reef 2050 Long-Term Sustainability Plan 1 
(2018), http://www.environment.gov.au/system/files/resources/35e55187-
b76e-4aaf-a2fa-376a65c89810/files/reef-2050-long-term-sustainability-
plan-2018.pdf.

119. About Florida Keys Marine Sanctuary, Nat’l Oceanic & Atmospheric Ad-
min., https://floridakeys.noaa.gov/about/welcome.html?s=about (last vis-
ited Jan. 19, 2019).



Vol. 11 No. 2 SAVING AMERICA’S CORAL REEFS 113

climate change.120 The result has been the creation of an 
incredibly comprehensive, progressive, and responsive 
coral reef conservation system, from which the United 
States should seek inspiration.

1. The Great Barrier Reef Marine Park Act 
(1975)

Australia’s primary coral reef conservation statute is the 
Great Barrier Reef Marine Park Act (“GBRMPA”). As its 
title suggests, the GBRPMA is somewhat analogous to 
the NMSA in the United States in that it provides for the 
creation of protected marine areas. Specifically, the statu-
tory language of the GBRMPA declares, “[T]here shall 
be a marine park, to be known as the Great Barrier Reef 
Marine Park, consisting of such areas as are . . . declared 
under section 31 [of the GBRMPA] to be parts of that 
Marine Park,”121 and states that the main objective of the 
GBRMPA “is to provide for the long term protection and 
conservation of the environment, biodiversity and heri-
tage values of the Great Barrier Reef Region.”122 Section 
31 of the Act allows the Governor-General of Australia 
to proclaim an area within the Great Barrier Reef region 
as part of the Marine Park once the proposed region has 
been submitted to the public for notice and comment and 
presented to the Minister of the Environment and Heri-
tage in a report prepared by the Great Barrier Reef Marine 
Park Authority.123

In 2006, the Australian government published a review 
of the GBRMPA. In this report, the review panel described 
the implementation of the Great Barrier Reef Marine Park 
Zoning Plan of 2003 (“2003 Zoning Plan”) as produc-
ing a “sound overall outcome” of significantly increasing 
the number of protected areas in the Great Barrier Reef 
Region.124 The review panel also noted that the 2003 Zon-
ing Plan had received praise from the tourism industry, the 
scientific community, and shipping and maritime safety 
stakeholders.125 In short, the 2003 Zoning Plan became the 
primary instrument for overseeing the conservation of the 
Great Barrier Reef Marine Park. The Zoning Plan consoli-
dated 33 sections, including the Marine Park’s four main 
management sections, into a single Amalgamated Great 
Barrier Reef Section (“AGBR Section”), which, for admin-
istrative and functional purposes, now oversees the man-

120. Hon. Josh Frydenberg MP & Hon. Leeanne Enoch MP, Foreword to Reef 
2050 Long-Term Sustainability Plan, supra note 117, at iii.

121. Great Barrier Reef Marine Park Act 1975 (Cth) pt 5, div 1, s 30 (Austl.).
122. Great Barrier Reef Marine Park Act 1975 (Cth) pt 1, s 2A, para 1 (Austl.).
123. Great Barrier Reef Marine Park Act 1975 (Cth) pt 5, div 1, s 31 (Austl.). The 

function of the Great Barrier Reef Marine Park Authority is largely admin-
istrative and includes making recommendations on the care of the park, 
overseeing zoning plans, and proposing additions to the park’s territory. For 
the full scope of the Authority’s functions, see Great Barrier Reef Marine Park 
Act 1975 (Cth) pt 2, s 6 (Austl.).

124. Commonwealth of Australia, Review of the Great Barrier Reef Protection Act 
1975: Review Panel Report 10 (2006), http://www.environment.gov.au/
system/files/resources/f4177555-a0a6-44c4-94a4-bfd5e43e468d/files/gbr-
marine-park-act.pdf [hereinafter Review Panel Report].

125. Id.

agement of more than 99% of the entire Marine Park.126 
The review panel concluded that despite the enactment 
of the Environmental Protection and Biological Diversity 
Act (1999) (“EPBDA”), which introduced more technical 
enforcement and compliance powers, the GBRMPA would 
remain necessary as a separate Act.127 Specifically, the 
GBRMPA’s broad 1975 compliance provisions could be 
replaced by the more thorough EPBDA rules, while allow-
ing the Great Barrier Marine Park Authority to maintain 
its managerial oversight over the specific challenges and 
needs relevant to the Great Barrier Reef.128

The creation of the ABGR Section allowed officials to 
reorganize the Marine Park into eight zones: General Use 
Zone, Habitat Protection Zone, Conservation Park Zone, 
Buffer Zone, Scientific Research Zone, Marine National 
Park Zone, Preservation Zone, and Commonwealth 
Islands Zone.129 As their names suggest, these zones were 
created primarily based on function rather than geography, 
and each serves a distinct purpose within the Marine Park, 
allowing administrators to give appropriate consideration 
to differing—and sometimes conflicting—environmen-
tal, economic, and recreational interests.130 For example, 
the objective of the General Use Zone is “to provide for 
the conservation of areas of the Marine Park, while [also] 
providing opportunities for reasonable use,”131 such as 
“low impact” recreational activities, fishing, photography, 
film and sound recording; “limited impact” research; and 
some navigation of vessels and aircrafts.132 By contrast, 
the objective of the Preservation Zone is “to provide for 
the preservation of the natural integrity and values of the 
areas of the Marine Park, generally undisturbed by human 
activities.”133 This means that absolutely no fishing or recre-
ational activities are conducted in this zone; research is lim-
ited only to studies that are directly relevant and a priority 
for the management of the Marine Park, and which cannot 
be reasonably conducted elsewhere; and uses of aircraft or 
navigation vessels are more limited without permission.134

2. The Environmental Protection and Biodiversity 
Conservation Act (1999)

The Environmental Protection and Biodiversity Conserva-
tion Act (1999) (“EPBCA”) is another Australian statute 
that plays a major role in coral reef conservation efforts. 
It takes a comprehensive approach to environmental pro-
tection by presenting a legal framework to protect both 
national and international ecosystems and species, includ-
ing world heritage sites, national heritage sites, wetlands 

126. Commonwealth of Australia, Great Barrier Reef Marine Park Authority, 
Great Barrier Reef Marine Park Zoning Plan 2003 1–3, 8 (2003).

127. Review Panel Report, supra note 124, at 12.
128. Id.
129. Commonwealth of Australia, Great Barrier Reef Marine Park Authority, 
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134. See id.
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of international importance, listed threatened species and 
communities, listed migratory species, marine environ-
ments, water resources, and additional environmental mat-
ters of national significance.135

Despite the broad scope and range of environmental 
issues addressed in the EPBCA, the implications for coral 
reefs—specifically the Great Barrier Reef—are quite tar-
geted and allow significant deference to the Great Barrier 
Reef Marine Park Authority under the GBRMPA. As dis-
cussed above, the most substantive impact of the EPBCA 
on the Great Barrier Reef is that the Act’s enforcement 
and compliance mechanisms have largely superseded those 
originally enacted in the GBRMPA in 1975, while still 
allowing the Authority to retain managerial and adminis-
trative control over the Marine Park. The EPBCA’s detailed 
penalty provisions pertaining to the Great Barrier Reef 
cover two broad categories of violations.136 The first cat-
egory of offenses relates to failure to obtain the required 
approval for activities (that would otherwise be permit-
ted under the GBRMPA) in the Marine Park. Under the 
EPBCA, failure to comply may result in civil fines of 5,000 
penalty units137 for individuals and 50,000 penalty units 
for corporate entities.138 Notably, identical fines also apply 
for unauthorized actions taken outside the Marine Park 
that will, or will likely, have a “significant impact on the 
environment in the [Park].”139

The second category of offenses covers actions “affecting 
the environment” of the Great Barrier Reef, regardless of 
whether the person has obtained approval for use of the 
Marine Park.140 Like violations for unauthorized use, viola-
tions for improper use of the Marine Park also cover out-
side actions affecting the environment within the Park.141 
Notably, however, these violations are subject to harsher 
legal consequences, including strict liability and imprison-
ment, in addition to civil penalties.142

Another noteworthy element of the EPBCA relevant to 
coral reef conservation is that, like the ESA in the United 
States, the Act includes a list of protected marine species.143 
In order to protect the listed species, the EPBCA imposes 
a litany of penalties for a number of offenses, including the 
killing, injuring, taking, and trading in any of these spe-
cies.144 The penalties for committing these offenses include 
imprisonment of up to two years, fines ranging from 500 

135. Environmental Protection and Biodiversity Conservation Act 1999 (Cth) ch 2, 
pt 3, div 1, sub-divs A–G (Austl.).

136. Environmental Protection and Biodiversity Conservation Act 1999 (Cth) ch 2, 
pt 3, div 1, sub-div FA, s 24B(1), (2) (Austl.).

137. See Crimes Act 1914 (Cth.) pt IA, s 4AA (Austl.) (listing the current 
value of a penalty unit as $210 Australian dollars, or approximately $150 
U.S. dollars).

138. Environmental Protection and Biodiversity Conservation Act 1999 (Cth) ch 2, 
pt 3, div 1, sub-div FA, s 24B, para 1 (Austl.).

139. Environmental Protection and Biodiversity Conservation Act 1999 (Cth) ch 2, 
pt 3, div 1, sub-div FA, s 24B, para 2 (Austl.).

140. Environmental Protection and Biodiversity Conservation Act 1999 (Cth) ch 2, 
pt 3, div 1, sub-div FA, s 24C (Austl.).
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pt 13, div 4, s 248(2) (Austl.).
144. Commonwealth of Australia, Dep’t of Agric., Water & Env’t, Listed Species 

and Ecological Community Permits, https://www.environment.gov.au/biodi-
versity/threatened/permits (last visited Nov. 23, 2020).

and 3,000 penalty units, or both, depending on the spe-
cific violation and the severity of the offense.145 While the 
EPBCA established high penalties for violations against 
listed marine species in the Great Barrier Reef, one of its 
drawbacks vis-à-vis the ESA is that it protects far fewer spe-
cies, none of which are corals. Rather, the EPBCA’s protec-
tions only apply to a limited list, which is predominantly 
comprised of large marine mammals (such as dugongs and 
some seals), reptiles (such as leatherback and sea turtles, 
crocodiles, and sea snakes), certain fish (such as seahorses, 
sea dragons, and pipefish), and some native birds.146

3. The Reef 2050 Long-Term Sustainability Plan

In 2015, the Australian government released the Reef 2050 
Long-Term Sustainability Plan (“Reef 2050 Plan”), which 
outlined an overarching 35-year framework for managing 
the Great Barrier Reef to address the critical threats posed 
by climate change.147 As part of its commitments under 
the United Nations Framework Convention on Climate 
Change 2015 Paris Climate Agreement (“Paris Agree-
ment”), the Australian government instituted a domes-
tic policy of reviewing and publishing its climate change 
reduction strategies every five years.148

However, following occurrences of mass-bleaching in 
2016 and 2017, and the recognition that 80% of the Great 
Barrier Reef ’s corals had been damaged since the 2050 
Reef Plan was introduced in 2015,149 the Australian gov-
ernment fast-tracked its planned review of the 2050 Reef 
Plan to ensure that its provisions remained relevant given 
the drastic change in the Great Barrier Reef ’s health.150 
The result was a new, revised plan published in July 
2018.151 This revised plan retained the underlying conser-
vation framework and objectives of the original plan, but 
also took care to update specific programs and strategies 
as needed. For example, it updated the implementation 
plan to account for the latest climate change impact and 
data, placed a greater emphasis on localized reef protec-
tion and restoration efforts, accounted for completed 
actions, and integrated the scientific advice152 included 
in the new 2017 Reef 2050 Water Quality Improvement 
Program (“WQIP”).153

145. Environmental Protection and Biodiversity Conservation Act 1999 (Cth) ch 
5, pt 13, div 4, sub-div B, s 254 (Austl.) (detailing the specific penalties for 
violations against listed marine species not subject to other regulations or 
protections as migratory and/or threatened species, and also establishing a 
separate penalty regime for violations subject to strict liability pursuant to 
section 6.1 of the Australian Criminal Code).

146. Environmental Protection and Biodiversity Conservation Act 1999 (Cth) ch 5, 
pt 13, div 4, sub-div A, s 248(2) (Austl.).

147. Commonwealth of Australia, Reef 2050 Long-Term Sustainability Plan 1 
(2018), http://www.environment.gov.au/system/files/resources/35e55187-
b76e-4aaf-a2fa-376a65c89810/files/reef-2050-long-term-sustainability-
plan-2018.pdf.

148. Id. at 2.
149. Id. at 10.
150. Id. at 2.
151. See generally id.
152. Id. at 13.
153. Commonwealth of Australia, Reef 2050 Water Quality Improvement Plan 

2017-2022 7 (2018), https://www.reefplan.qld.gov.au/about/assets/reef-
2050-water-quality-improvement-plan-2017-22.pdf.
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III. Adapting the Australian Model to 
Strengthen Coral Reef Protection Laws 
in the United States

Both the United States and Australia have enacted a 
series of coral reef conservation laws that follow the 
same broad approaches, such as the sanctuary-based 
approach taken by the NMSA, the Antiquities Act, and 
the GBRMPA, and the species-based approach under 
the ESA and the EPBDA. Additionally, through the 
creation of the CRTF and its NAP, as well as Austra-
lia’s Reef 2050 Long-Term Sustainability Plan, both 
the United States and Australia have established inter-
agency governing bodies charged with leading their 
respective nations’ coral reef conservation efforts. How-
ever, beyond their overarching frameworks, these legal 
regimes diverge in meaningful ways when it comes to 
the details of management, scope, and enforcement.

There are a number of ways in which U.S. federal coral 
reef conservation laws may be strengthened by adapting 
key elements of the Australian model. First, U.S. coral reef 
conservation efforts may benefit from consolidation, as 
well as from the creation of a centralized administrative 
body akin to Australia’s Great Barrier Reef Marine Park 
Authority, with the authority to efficiently and expertly use 
the CRCA’s programming and funding powers. Second, 
despite the fact that the ESA protects a broader scope of 
species than does Australia’s EPBDA, it could neverthe-
less be strengthened to further disincentivize violations by 
implementing harsher penalties consistent with those Aus-
tralia has enacted under the EPBDA. Finally, to improve 
overall effectiveness, and to ensure that U.S. coral reef con-
servation efforts are addressing the most immediate threats 
to the reefs with the most advanced science and research, 
the CRTF’s NAP should be reformed to follow the model 
of transparency and timeliness established in the Austra-
lian Reef 2050 Plan, and in keeping with the 2015 Paris 
Climate Agreement.

A. The United States Should Look to Australia’s 
Great Barrier Reef Marine Park Authority as 
a Model for Consolidating and Centralizing 
the Administration of Coral Reef Conservation 
Funding and Programming

Under the NMSA, the United States has succeeded in 
designating 14 marine sanctuaries.154 However, as schol-
ars have lamented, the current process for protecting ocean 
resources under the NMSA has yielded uneven results 
because of the limited territory currently protected under 
the law and the inconsistency of prohibited activities in 
those areas.155 The United States should strive to follow the 
GBRMPA model to make the marine sanctuary designa-
tion process more efficient and to consolidate the admin-

154. Jason Patlis et al., The National Marine Sanctuary System: The Once and Fu-
ture Promise of Comprehensive Ocean Governance, 44 ELR 10932, 10935 
(Nov. 2014).

155. Id. at 10938.

istration of marine sanctuaries protected under both the 
NMSA and the Antiquities Act.

First, the existing system for designating new sanctu-
ary sites under the NMSA relies on congressional budget 
determinations,156 which has made it difficult to add new 
sites.157 Removing this requirement would allow the des-
ignation process for new U.S. marine sanctuaries to more 
closely resemble Australia’s approach under the GBRMPA. 
Greater congressional deference to the Executive—via the 
Secretary of Commerce—on designating marine sanctuar-
ies under the NMSA would reduce the Executive’s incen-
tive to use the Antiquities Act as a less secure alternative for 
federal coral reef conservation.158

Following a delegation of congressional authority to 
the Secretary of Commerce to more efficiently designate 
marine sanctuaries under the NMSA, the Secretary should 
strive to assimilate sites protected under the Antiquities Act 
into the NMSA, thereby making these new sites subject 
to the administration of the National Marine Sanctuar-
ies Program (“NMSP”) under NOAA. The expansion and 
administrative consolidation of federal marine sanctuar-
ies under the NMSA would help rectify the next major 
shortfall of the current conservation system. Critics of the 
NMSA argue that its multiple-use provisions make it more 
difficult to prioritize conservation.159 However, by replac-
ing Congress’ political perspective with that of experts at 
the NMSP, expanding the territory covered by the NMSA, 
and centralizing administrative and managerial functions 
following the model of Australia’s GBRMPA, the NMSP 
may be able to establish use-specific zones that better sepa-
rate commercial, recreational, and other human activities 
from high-priority preservation zones.

A significant challenge to implementing this reform 
would be Congress’ reluctance to hand over its involvement 
in the marine sanctuary designation process to the Execu-
tive. Designating a sanctuary is not solely an environmen-
tal consideration, it also has significant implications for the 
community well-being, local culture, and the economy in 
and around the proposed sanctuary. As such, members of 
Congress, particularly those whose constituents have a sig-
nificant stake in the proposed sanctuary, may be reluctant 
to defer entirely to the Executive when it comes to the cre-
ation and administration of marine sanctuaries. For simi-
lar political and economic reasons, sites protected under 
the Antiquities Act may struggle to achieve designation as 
marine sanctuaries under the NMSA, thereby making it 
more difficult to integrate these territories and consolidate 
federal marine sanctuaries under the NSMA.

156. Id. at 10958.
157. Id. at 10959.
158. Id. at 10958.
159. Id. at 10941. See also William J. Chandler & Hannah Gillelan, The History 

and Evolution of the National Marine Sanctuaries Act, 34 ELR 10505, 10508 
(June 2004).
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B. The United States Endangered Species 
Act Could Better Protect Listed Species by 
Implementing Harsher Penalties on Individuals 
and Corporations Who Violate Prohibitions 
on the Taking, Trading, Killing, or Injuring of 
Those Species

The ESA is praiseworthy for its broad coverage and, in 
recent years, for its progressive approach to recognizing 
22 coral species as protected species.160 However, to fur-
ther strengthen the ESA’s effectiveness, Congress should 
consider increasing the penalties imposed on violators 
who seek to take, trade, injure, or kill protected species. 
As illustrated in this Note, while Australia protects far 
fewer marine species under its EPBCA, the criminal and 
civil penalties imposed for violations under the EPBCA 
are significantly greater than those currently imposed by 
the ESA.161

For example, in the United States, the highest fine for a 
single corporate criminal violation of the ESA is capped at 
$50,000, while in Australia, the maximum fine is 50,000 
penalty units.162 With a value of approximately $150 USD-
per penalty unit, the Australian maximum fine is therefore 
$7.5 million. This is 150 times as severe as the U.S. penalty 
under the ESA. Congress should amend the ESA’s pen-
alties to focus on steeper fines rather than longer prison 
terms, focusing in particular on enforcing significantly 
steeper fines for corporate violations and ensuring that rev-
enue from such fines is used exclusively to further coral reef 
conservation efforts.

There are two main potential challenges that an effort 
to increase fines under the ESA may face. First, increas-
ing penalties may trigger political resistance and backlash 
from parties who are at a higher risk of being charged for 
violations. To overcome this, it is important that advo-
cates and lawmakers place a strong emphasis on increasing 
fines for corporate offenses, while communicating with 
local communities to ensure that residents and visitors are 
made aware of the heightened penalties and understand 
why these penalties are necessary and effective, as well 
as how collected fines are used to further conservation 
efforts and thereby secure communities who rely on coral 
reef ecosystems.

Second, assuming that the proposed penalty increases 
are able to pass through Congress and become law, there 
is a chance these fines could face a constitutional chal-
lenge. Under the Eighth Amendment, “[e]xcessive bail 
shall not be required, nor excessive fines imposed, nor 
cruel and unusual punishments inflicted” by the federal 
government.163 It is possible that increasing ESA fines by 
a factor of 150 times to match the Australian model could 
raise legal challenges arguing that such fines violate the 

160. See EPA Lists 20 New Corals, supra note 95.
161. See generally Environmental Protection and Biodiversity Conservation Act 

1999 (Cth) (Austl.).
162. See 33 U.S.C. § 1415(a); Environmental Protection and Biodiversity Conser-

vation Act 1999 (Cth) ch 2, pt 3, div 1, sub-div C, s 18 (Austl.).
163. U.S. Const. amend. VIII.

U.S. Supreme Court’s standard from Waters-Pierce Oil Co. 
v. Texas, which held that unconstitutional fines are those 
that are “so grossly excessive as to amount to a depriva-
tion of property without due process of law.”164 The out-
come of such a challenge would therefore largely depend 
on whether the Court found the new fines proportional to 
the offense of violating the ESA. In this regard, Australian 
precedent, while relevant, would not be authoritative. Suc-
cess would therefore rely heavily on the government being 
able to prove that ESA violations related to coral reef con-
servation are significant enough to justify heightened pen-
alties, and particular care should be taken to ensure that 
the fine charged is reasonable based on the identity of the 
offending party.

C. The United States’ Coral Reef Conservation 
Efforts Would Benefit From Reforming the 
Coral Reef Task Force’s National Action Plan 
to Prioritize Transparency, Timeliness, and the 
Processes of the Paris Climate Agreement, 
as Adopted in Australia’s Great Barrier Reef 
2050 Long-Term Sustainability Plan

Finally, in conjunction with the above recommendations, 
the United States’ legal approach to coral reef conservation 
may also benefit from updating and reforming the CRTF’s 
NAP to more closely resemble Australia’s ambitions 2050 
Sustainability Plan.

As such, the CRTF should prioritize republishing the 
NAP in order to better meet its goal of being a “com-
prehensive road map for federal, state, territorial and 
local action to reverse the worldwide decline and loss of 
coral reefs.”165 To date, despite the CRTF declaring the 
NAP a “living document, intended by its authors to be 
revisited and revised regularly,”166 such actions have not 
yet been taken.

The CRTF should commit to revising and republishing 
the NAP as a routine course of action in order to better 
adapt to the evolving threats facing coral reefs and changes 
in research and technology. Regardless of whether the 
United States becomes a party to the Paris Agreement, the 
CRTF should voluntarily implement a strategy resembling 
the 2050 Sustainability Plan, under which reviews and 
assessments of existing strategies are published every five 
years (or more frequently as deemed necessary), and should 
be focused on achieving specific adaptation, conservation, 
and mitigation goals by a specific date.

Conclusion

The Australian model offers a number of significant ways 
the United States may reform its federal coral reef conser-

164. Waters-Pierce Oil Co. v. Texas, 212 U.S. 86, 111 (1909).
165. U.S. Coral Reef Task Force, The National Action Plan to Conserve 

Coral Reefs, at v (Mar. 2, 2000), https://www.coralreef.gov/about/CRT-
FAxnPlan9.pdf.

166. Id.
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vation laws to better protect these vulnerable and impor-
tant ecosystems and their native species from the serious 
and escalating and increasingly existential threats of cli-
mate change and human encroachment. The first major 
approach to coral reef conservation is sanctuary-based. The 
United States should consolidate the processes for both 
designating and administering marine sanctuaries in order 
to prioritize conservation-focused zones that specifically 
limit potentially harmful human activities such as fishing, 
shipping, and recreation.

The second major approach to coral reef conservation is 
species-based. While the ESA covers an impressive range 
of species, including almost two dozen coral species, the 

United States should increase penalties for parties who 
seek to take, trade, injure, or kill listed species. By match-
ing Australia’s significantly higher penalties, the ESA 
could disincentivize parties who have attempted to harm 
listed species.

Finally, the third major approach to coral reef conserva-
tion is administrative and policy based. The United States 
should reform the U.S. Coral Reef Task Force’s NAP to 
follow the reporting requirements of Australia’s Great Bar-
rier Reef 2050 Long-Term Sustainability Plan. This ambi-
tious plan provides a model from which the United States 
may improve its administrative framework for addressing 
the threats facing coral reefs.
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Mia Polo*

AVOIDING DISASTER: DRILLING 
INTO NEPA REQUIREMENTS IN THE 

FACE OF ARCTIC DEVELOPMENT

I. Introduction: The Battle Over the 
Resource-Rich Region

In December 2017, the U.S. Congress and its newly-elected 
Republican majority ended a 40-year ban on drilling in 
Alaska’s Arctic National Wildlife Refuge (“ANWR”) (com-
monly pronounced as “An-wahr”).1 With the Republican-
led tax overhaul bill, the Tax Cuts and Jobs Act (2017)2 
(“Tax Bill”), long-standing protections were quietly lifted, 
opening the area to development for the first time.3 For the 
last 40 years, ANWR has been safeguarded by the Alaska 
National Interest Lands Conservation Act (1980), which 

1. Bill Weir, Inside Alaska’s Battles Over Land, Sea, and Life, CNN (July 28, 
2018, 10:28 AM), https://www.cnn.com/2018/07/23/us/alaska-environ-
ment-battles-weir/index.html.

2. See Tax Cuts and Jobs Act, Pub. L. No. 115-97, 131 Stat. 2054 (2017).
3. Ari Natter & Jennifer Dlouhy, Tax Bill Opens Arctic Refuge for Oil, But 

Years of Delay May Follow, Bloomberg (Dec. 19, 2017, 3:14 PM), https://
www.bloomberg.com/news/articles/2017-12-19/tax-bill-opens-arctic- 
refuge-for-oil-years-of-delay-may-follow.

prohibits development unless otherwise authorized by an 
act of Congress.4 In fact, the long-conserved region has 
survived a number of “high-profile” drilling bills, includ-
ing in 1995, by a veto of President Bill Clinton and again 
in 2005, by a Democratic U.S. Senate filibuster.5 Included 
in the Tax Bill was the ANWR drilling provision,6 which 
created the Coastal Plain Oil and Gas Leasing program.7 
Under the drilling provision,8 the U.S. Department of the 
Interior’s (“DOI”) Bureau of Land Management (“BLM”) 
is responsible for administering the program in the massive 
1.57 million-acre Coastal Plain, commonly referred to as 
the “1002 Area.”9 The Tax Bill authorized two lease sales 
to be completed, the first in four years and the second in 
seven years, each sale including 400,000 acres of land.10 

4. Laura B. Comay et al., Cong. Research Serv., RL33872, Arctic Na-
tional Wildlife Refuge (ANWR): An Overview (Jan. 9, 2018); Alaska 
National Interest Lands Conservation Act, Pub. L. No. 96-487, 94 Stat. 
2371 (1980).

5. Marc Peruzzi, The New Fight Over Oil in Alaska’s Great Wilderness, Out-
side Online (Dec. 13, 2018), https://www.outsideonline.com/2375161/
new-fight-oil-arctic-national-wildlife-refuge-alaska.

6. See Comay et al., supra note 4. President Donald Trump signed into law 
Pub. L. No. 115-97 on December 20, 2017, providing for an oil and gas 
program on the Coastal Plain of ANWR.

7. Timothy Cama, Congress Votes to Open Alaska Refuge to Oil Drilling, The 
Hill (Dec. 20, 2017, 12:59 PM), https://thehill.com/policy/energy-
environment/365772-congress-votes-to-open-alaska-refuge-to-oil-drilling.

8. See Tax Cuts and Jobs Act, Pub. L. No. 115-97, § 20001, 131 Stat. 2054, 
2235–37 (2017).

9. See id.
10. Michael Collins, Despite Congressional Approval, Oil and Gas Drilling in 

Alaska’s ANWR Is Still Years Away, USA Today (Jan. 11, 2018), https://
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In 2017, what was once one of the most protected land in the United States became fair game for develop-
ment with the passing of the Tax Cuts and Jobs Act of 2017. Once President Trump set his sights on tapping 
into Alaska’s Arctic National Wildlife Refuge’s rich oil and gas resources, the battle between conservationists 
and developers began. This Note examines the current requirements for an environmental impact statement 
(“EIS”) under the National Environmental Policy Act (“NEPA”). It argues that the EIS prepared to satisfy 
NEPA for the Coastal Plain Oil and Gas Leasing Program is fundamentally insufficient. Through the examina-
tion of case law and legislative history, this Note argues for an additional requirement within NEPA—that 
data used in an EIS be sufficiently recent and accurate in light of both natural changes and those created by 
the acceleration of climate change in recent years. We cannot rely on studies conducted so long ago that 
they reflect a radically different environment than what exists today. This new requirement would demand 
more fully informed federal action where the stakes are high for the health of our human environment.
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The federal revenue generated by these sales is estimated 
at $1.1 billion.11 The scope of the leasing mandated in Sec-
tion 20001 of the Tax Bill is ambitious due to the logistical 
expectations provided in the statute.12 Spanning over five 
decades,13 the fight between environmentalists and devel-
opers over the use of ANWR is one of the longest and most 
notable environmental battles in U.S. history.14

The battle over ANWR took a dark turn for the 
environment when the Donald Trump Administration 
took office in January 2017.15 President Trump candidly 
recalled the moment he took interest in opening up the 
region to development:

A friend of mine called up, who’s in that world and in that 
business, and said, “Is it true that you’re thinking about 
ANWR?” I said, “Yeah, I think we’re going to get it, but 
you know.” He said, “Are you kidding? That’s the biggest 
thing, by itself.” He said, “Ronald Reagan and every presi-
dent has wanted to get ANWR approved.”  .  .  .  I really 
didn’t care about it, and then when I heard that every-
body wanted it—for 40 years, they’ve been trying to get it 
approved, and I said, “Make sure you don’t lose ANWR.”16

This is not the only comment President Trump made 
about his decision to develop ANWR. Prior to this phone 
call, President Trump made clear that he was not aware 
of the long-standing battle over ANWR and was not 
engaging in efforts to include it in the Tax Bill.17 President 
Trump said, “Well you know Reagan tried, every single 
president tried and not one president was successful . . . and 
I said you gotta [sic] be kidding, I love it now and after that 
we fought like hell to get ANWR.”18 While his comments 
insinuated that pursuing drilling in the region is a simple 
and non-threatening action, the United States is largely 
unprepared to pursue drilling in the region.

www.usatoday.com/story/news/politics/2018/01/11/despite-congressional-
approval-oil-and-gas-drilling-alaskas-anwr-still-years-away/1022524001/.

11. Comay et al., supra note 4.
12. Bureau of Land Mgmt., U.S. Dep’t of Interior, Coastal Plain Oil 

and Gas Leasing Program Draft Environmental Impact Statement 
Volume I ES-1 (Dec. 2018), https://eplanning.blm.gov/epl-front-office/
projects/nepa/102555/164448/200585/Coastal_Plain_Draft_EIS_Vol-
ume_1.pdf [hereinafter Coastal Plain Oil and Gas EIS]:

Section 20001 of PL 115-97 requires the Secretary of the Interior, 
acting through the BLM, to establish and administer a competitive 
oil and gas program for the leasing, development, production, and 
transportation of oil and gas in and from the Coastal Plain area 
within the Arctic Refuge; Further, Section 20001 of PL 115-97 
requires that at least two lease sales be held by December 22, 2024, 
and that each sale offer for lease at least 400,000 acres of the high-
est hydrocarbon potential (HCP) lands within the Coastal Plain, 
allowing for up to 2,000 surface acres of Federal land to be covered 
by production and support facilities.

13. See Comay et al., supra note 4.
14. Umair Irfan, Alaska’s Plan to Pay for Climate Change: Drill for More Oil, 

Vox (Nov. 4, 2017, 10:13 AM), https://www.vox.com/energy-and- 
environment/2017/11/3/16602764/alaska-climate-change-oil-anwr.

15. Weir, supra note 1 (“Donald Trump set out to deregulate the environment 
on a scale unseen in generations, much to the delight of oil, gas and mining 
companies eager to tap Alaska’s natural wealth.”).

16. Dan Joling, Trump Explains Support for Oil Drilling in Arctic Refuge, 
Denver Post (Feb. 1, 2018), https://www.denverpost.com/2018/02/01/
donald-trump-arctic-wildlife-refuge-drilling/.

17. Weir, supra note 1, at 5.
18. See id.

II. Background

A. The Alaskan Arctic Environment

The longevity of the battle for control of ANWR is unsur-
prising in light of how much is at stake—both for the 
fragile Arctic environment and those who stand to profit 
from the large-scale extraction of oil and gas. The oil-rich 
area has been estimated to contain over 10 billion barrels 
of recoverable crude, leaving strong financial incentives on 
both the federal and state level.19 It is estimated that allow-
ing companies to pursue ANWR’s vast resources will pro-
duce approximately $150 billion in revenue for the state of 
Alaska over a period of 50 years.20 Nearly twice as much 
is expected in federal revenue.21 The potential of oil recov-
ery and production to generate tens of thousands of jobs 
creates additional political pressure on Alaskan officials to 
support efforts to lease ANWR.22

Regardless of the risks posed by potential disaster from 
drilling activities, Alaska’s environment is already at risk 
of particularly severe impacts of climate change.23 Alaska’s 
Arctic conditions magnify the environmental impacts of 
climate change; the state is warming nearly twice as fast 
as the rest of the United States.24 This is resulting in dra-
matic adverse environmental impacts.25 Namely, the thaw-
ing of a layer of frozen soil called permafrost, causing both 
roads and homes to sink and buckle.26 Major loss of sea 
ice has led to large stretches of Alaskan coastline washing 
away into the Bering Sea.27 Arctic animals like walruses, 
seals, and polar bears struggle to survive on a disappearing 
area of ice, which they depend on to hunt, rest, mate, and 
breed.28 The implications include clear social costs as well, 
as oil and gas developments stand to threaten the habitat 
of species that hold long-standing cultural value for many 
Alaska Native populations.29

1. Potential for Disaster

Drilling for oil and gas in ANWR poses another major 
environmental concern. Potential oil spills can lead to cat-

19. Robert Bradley Jr., ANWR: Make Alaska Great Again, Forbes (Jan. 12, 
2018), https://www.forbes.com/sites/robertbradley/2018/01/12/anwr-make- 
alaska-great-again/#3f0789a1782f.

20. See id.
21. See id.
22. See id.
23. Nancy Fresco, In Alaska, Everyone’s Grappling with Climate Change, The 

Conversation (Oct. 22, 2018, 6:37 AM), https://theconversation.com/
in-alaska-everyones-grappling-with-climate-change-105032.

24. See Irfan, supra note 14.
25. See Fresco, supra note 23.
26. Irfan, supra note 14.
27. Fresco, supra note 23.
28. See id.
29. Porcupine Caribou and ANWR 2018, Canadian Arctic Res. Comm., 

http://carc.org/porcupine-caribou-and-anwr-2018/ (last visited Nov. 11, 
2020) (“Maybe most importantly, caribou are the last free wide roaming 
ungulates of North America. They are so wide ranging that they are often 
described as a keystone species; a group of animals that play a key ecological 
and cultural role in northern ecosystems.”).
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astrophic environmental disasters.30 The region’s extreme 
and rapidly changing weather, poor visibility, and lack of 
proper cleanup equipment all limit its ability to respond to 
environmental disasters effectively.31 In 2014, the National 
Research Council (“NRC”) issued a report strongly cau-
tioning about the consequences that are likely to result 
from unsafe or preemptive drilling in the Arctic.32 The 
NRC’s report examined the potential impact of oil and 
gas exploration for the first time in over 10 years.33 In the 
intervening decade, sea ice cover reached record lows.34 
This report points out that there is little scientific basis for 
understanding what an oil spill looks and acts like in Arctic 
conditions.35 Establishing this scientific basis is urgent and 
requires more research, monitoring, and mapping to bet-
ter understand the Arctic,36 and gathering information is 
essential to the pursuit of effective and safe development in 
a new drilling area.37

As such, the informational gap evidenced by the impres-
sive volume of data compiled by the NRC38 since the pub-
lication of the original environmental impact statement 
(“EIS”) demonstrates the critical situation created by the 
lack of current information on ANWR. While Alaskan 
elected officials in Congress on both sides of the aisle rec-
ognize that global climate change is a real threat demand-
ing an urgent solution, Republicans39 who voted for the 
Tax Bill and even some Democratic officials still believe 
that drilling for fossil fuels is the best path to financial sta-
bility for the state and strongly supported the bill’s inclu-
sion of the ANWR drilling provision.40

B. The Race to Drill

Now that efforts to drill in ANWR have achieved con-
gressional approval, there have been efforts to hasten the 
federally required environmental review process41 in order 
to establish oil infrastructure in ANWR before a political 
shift leads to a decrease in legislative support for drill-
ing.42 The Alaskan elected officials on both sides of the 

30. NOAA’s Long-Term Monitoring Program in Prince William Sound, Alaska, 
Office of Response & Restoration, Nat’l Oceanic & Atmospheric 
Admin., https://response.restoration.noaa.gov/oil-and-chemical-spills/signifi 
cant-incidents/exxon-valdez-oil-spill/noaa-long-term-study.html (last vis-
ited Nov. 19, 2019).

31. Preparing to Respond to Oil Spills in the Arctic, U.S. Climate Resil-
ience Toolkit (Aug. 6, 2018, 10:18 AM), https://toolkit.climate.gov/
case-studies/preparing-respond-oil-spills-arctic.

32. See Christina Nunez, What Happens When Oil Spills in the Arctic?, Nat’l 
Geographic (Apr. 24, 2014), https://www.nationalgeographic.com/news/
energy/2014/04/140423-national-research-council-on-oil-spills-in-arctic/ 
(stating that the United States is unprepared to handle an oil spill in the 
Arctic).

33. See id.
34. See id.
35. See id.
36. See id.
37. See id. (underscoring insufficiencies within the preexisting EIS).
38. Nunez, supra note 32.
39. Scott Streater, Democrats Set Hearing on Bill to Block ANWR Drill-

ing, E&E Daily (Mar. 25, 2019), https://www.eenews.net/eedaily/sto-
ries/1060128117. Republican U.S. Sen. Lisa Murkowski of Alaska fought 
for ANWR drilling language within the Tax Bill.

40. Irfan, supra note 14.
41. See 42 U.S.C. § 4332 (1970).
42. Collins, supra note 10.

aisle who voted for the bill strongly supported the bill’s 
inclusion of the ANWR drilling provision.43 The Wil-
derness Society President characterized DOI’s proposed 
timeline for Arctic Refuge Drilling as “irresponsibly 
aggressive”44 and a reflection of the Trump Administra-
tion’s “eagerness to turn over America’s public lands to 
private industry for development.”45

This characterization is evidenced by one glaring short-
coming: the congressional effort to circumvent lengthy 
review processes and fast-track development by using 
31-year-old data to almost entirely inform the scientific 
conclusions in the EIS published in 2018.46 Interestingly, 
DOI continued to pursue oil lease sales in ANWR in light 
of the recent partial federal government shutdown, holding 
non-essential public meetings on potential land manage-
ment plans, despite most other DOI activities remaining 
at a standstill.47 This led U.S. House of Representatives 
Democrats to accuse President Trump of rushing the leas-
ing process to unilaterally accelerate this process, despite 
what Congress outlined when voting to pass the 2017 Tax 
Bill, which allowed drilling in the refuge.48 It is impor-
tant to note that DOI released a “new” EIS in that they 
published a new document in 2018.49 However, this EIS is 
by no means an environmental impact statement based on 
fully meaningful or legitimate environmental information. 
Reviewing the volumes of DOI’s Coastal Plain Draft EIS, 
it quickly becomes clear that the majority of the data and 
scientific information used to satisfy the National Envi-
ronmental Policy Act (“NEPA”) requirements50 is from old 
studies, likely those conducted to complete the Coastal 
Plain EIS from 1987.51 In fact, in mid-March of 2019, 
leaked DOI documents echoed serious concerns about 
the validity of the environmental review for oil drilling in 
ANWR. The environmental group Protecting Employees 
Who Protect Our Environment (“PEER”) published 18 
memoranda by DOI scientists explaining the serious lack 
of knowledge about ANWR and its environment.52

43. Irfan, supra note 14.
44. Pamela King, Interior Launches ANWR Leasing Review, E&E Daily 

(Apr. 19, 2018), https://www.eenews.net/greenwire/2018/04/19/stories/ 
1060079573.

45. Id.
46. Comay et al., supra note 4.
47. Elizabeth Harball, Despite Shutdown, Trump Administration Continues Work 

to Begin Oil Drilling in ANWR, Alaska Pub. Media (Jan. 4, 2019), https://
www.alaskapublic.org/2019/01/04/despite-shutdown-trump-administra-
tion-continues-work-to-begin-oil-drilling-in-anwr/.

48. Josh Siegel, House Democrats Accuse Trump of Favoring Oil and Gas During 
the Shutdown, Wash. Examiner (Jan. 24, 2019), https://www.washington-
examiner.com/policy/energy/house-democrats-accuse-trump-of-favoring-
oil-and-gas-during-the-shutdown.

49. Elwood Brehmer, Draft EIS Released for ANWR Lease Sale, Alaska J. Com. 
(Dec. 20, 2018), http://www.alaskajournal.com/2018-12-20/draft-eis-re-
leased-anwr-lease-sale#.XE3Tds9Kh0c.

50. See 42 U.S.C. § 4332(2)(C)(i)–(v) (1970) (requiring federal agencies con-
ducting major federal actions that will significantly impact the human envi-
ronment to provide a statement of the plan’s impact).

51. See generally Coastal Plain Oil and Gas EIS, supra note 12 (sixty times 
citing scientific studies of the region from 1987, including seismic surveys, 
bird and caribou migratory patterns, geology surveys, resource assessment 
reports, and water resource inventories).

52. Kelsey Brugger, Interior Hid Scientists’ Criticism of ANWR Drilling: Report, 
E&E News (Mar. 12, 2019), https://www.eenews.net/stories/1060127067.
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This Note argues that the inaccuracies of the 30-year-
old data that underpins the conclusions of the EIS pur-
ported to satisfy NEPA impact study requirements53 make 
those conclusions inherently unreliable. In making this 
argument, this Note will first provide an overview of the 
current requirements for environmental impact reporting 
under NEPA and of current efforts to circumvent those 
requirements. Next, it will analyze how both relevant prec-
edent concerning EIS requirements under NEPA and leg-
islative history support the proposed solution. Then, it will 
discuss the proposed solution—an additional EIS recent 
data requirement to achieve the ultimate goal: ensur-
ing that the overarching goals of NEPA are met and that 
meaningful, substantive environmental review occurs prior 
to any development in ANWR.

C. NEPA Requirements

NEPA54 was enacted in 1969 during what is commonly 
known as the “environmental decade” and is often referred 
to as the “environmental Magna Carta.”55 In creating 
NEPA, Congress recognized the profound impact of 
human activity on our environment and the importance of 
maintaining environmental quality for the overall welfare 
of humanity.56 Some of the main objectives of NEPA are 
to require the government to fully consider the environ-
mental impacts of major actions and to require government 
decisionmakers to disclose these potential impacts to the 
public.57 NEPA requires DOI and BLM to comply with 
impact study requirements before any drilling may occur 
where such drilling is considered to be a major federal 
action.58 This entails an EIS, including a mitigation plan 
and a no-action alternative.59 This Note argues that these 
approaches are inconsistent with what the 115th Con-
gress proposed when it suggested that the EIS from 1987 
would be adequate to satisfy NEPA requirements.60 NEPA 
requires an EIS to include: a consideration of reasonable 
range of alternatives, a description of the environment of 
the area to be affected by the alternatives under consider-
ation, a mitigation plan, and a discussion of both direct 
and indirect environmental consequences.61

Under 42 U.S.C. § 4332(2)(C), all federal agencies must 
create a detailed EIS when they undertake a “major fed-
eral action significantly affecting the quality of the human 

53. See 42 U.S.C. § 4332(2)(C) (1970). “The Congress authorizes and directs 
that, to the fullest extent possible: (2) all agencies of the Federal Govern-
ment shall—(C) Include in every recommendation or report on proposals 
for legislation and other major Federal actions significantly affecting the 
quality of the human environment, a detailed statement by the responsible 
official on . . . .”

54. See 42 U.S.C. § 4321 (1970).
55. Robert L. Glicksman et al., Environmental Protection: Law and 

Policy 22 (6th ed. 2011) (The aims of NEPA provide important context 
for understanding the argument of why congressional attempts to hasten 
environmental review circumvent the .aims.).

56. See 42 U.S.C. § 4331 (2018).
57. Id.
58. 42 U.S.C. § 4332 (1970).
59. Id.
60. See National Environmental Policy Act of 1969, 42 U.S.C. § 4321 (2012).
61. See 42 U.S.C. § 4332(2)(C)(i)–(v) (2018).

environment.”62 Therefore, the drilling must first qualify 
as a “major federal action”63 that “significantly affects the 
human environment” within the meaning of the statute, 
which is not contested here.64 What is now at issue—as is 
often litigated under NEPA65—is the sufficiency of the EIS 
that has been prepared to satisfy NEPA requirements for 
the Coastal Plain drilling. Ultimately, the evaluation of the 
environmental consequences that NEPA requires an EIS to 
include cannot possibly be sufficient where the data used is 
not current and therefore potentially inaccurate.

Any effort to hasten development in ANWR, so long 
as it is permissible for an EIS to be based on decades-
old scientific data, presents significant environmental risk 
for oil and gas drilling activities in the ANWR region. 
While the mere passage of time on its own has been held 
insufficient to compel agencies to prepare an additional 
or supplemental EIS, NEPA should be amended to cre-
ate more stringent requirements for environmental impact 
studies. This would involve creating a mechanism to pre-
vent major federal actions from moving forward without a 
sufficiently valid and recent environmental impact analy-
sis. This additional mechanism would preclude the exces-
sive use of antiquated data to support an EIS and ensure 
that the EIS is satisfying the substantive goals of NEPA. 
Ultimately, the “new” EIS published in 201866 should not 
satisfy NEPA if the substantive scientific data in the EIS 
was published in 1987.

D. Existing Efforts

In the face of drilling activity, litigation is one major tac-
tic used to stall the drilling for the foreseeable future.67 
Many environmental groups have come together to sue 
DOI under multiple federal causes of action, including 
the Outer Continental Shelf Lands Act (“OCSLA”). The 
groups challenging President Trump’s decision include 
the League of Conservation Voters, the Natural Resources 

62. See id.:
[O]n (i) the environmental impact of the proposed action, (ii ) any 
adverse environmental effects which cannot be avoided should the 
proposal be implemented, (iii) alternatives to the proposed action, 
(iv)  the relationship between local short-term uses of man’s envi-
ronment and the maintenance and enhancement of long-term pro-
ductivity, and (v) any irreversible and irretrievable commitments of 
resources which would be involved in the proposed action should it 
be implemented; it is important to note here the “detailed” require-
ment, which may suggest that Congress intended the statements 
to not only satisfy procedural requirements, but be substantively 
meaningful in terms of the scientific data and conclusions present-
ed about the impact on the environment.

63. 40 C.F.R. § 1508.18 (2018). “Major” does not have independent meaning, 
but rather reinforces “significantly.” Where an action has a significant effect 
on a human environment, courts have generally looked at the requirements 
jointly and determined that there is a “major” action.

64. Coastal Plain Oil and Gas EIS, supra note 12. The need to conduct an 
EIS is clearly not contested because BLM voluntarily created one for the 
express purpose of fulfilling statutory obligations under NEPA.

65. Council on Envtl. Quality, U.S. Dep’t of Energy, 2013 NEPA Liti-
gation Survey (2013), https://ceq.doe.gov/docs/ceq-reports/2013-NEPA-
Litigation-Survey.pdf.

66. Coastal Plain Oil and Gas EIS, supra note 12
67. Julien Gignac, Drilling Plans at ANWR Vulnerable to Litigation, Yukon 

News (Nov. 14, 2018, 12:30 PM), https://www.yukon-news.com/news/
proposed-drilling-plans-at-anwr-vulnerable-to-litigation-gwichin-lawyer/.
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Defense Council, the Sierra Club, and Defenders of Wild-
life, among more than five other major environmental 
groups.68 In League of Conservation Voters v. Trump, the 
plaintiffs alleged that “neither OCSLA nor any other stat-
ute authorizes the President to re-open for disposition areas 
withdrawn under OCSLA Section 12(a).”69 Neil Lawrence, 
senior attorney for the National Resources Defense Coun-
cil, characterized the renewed efforts to develop ANWR as 
“Trump’s brazen attempt to strip protection from 128 mil-
lion acres of U.S. ocean waters for the benefit of polluters,” 
which Lawrence argues is unlawful.70

There were also efforts from within Congress to preserve 
the area in response to the recent push toward develop-
ment, some of which aimed to reclassify the region alto-
gether as wilderness to preclude most proposed oil and 
gas drilling activity.71 A designation as wilderness provides 
specific protections to the region.72 Specifically, a wilder-
ness designation affords the highest form of federal land 
protection, reserved for places “where the earth and its 
community of life are untrammeled by man[.]”73 The Con-
gressional Research Service (“CRS”) reports that prior to 
the enactment of Pub. L. No. 115-97, additional legislation 
was introduced in 115th Congress; H.R. 1889 and S. 820 
would establish ANWR as “wilderness,” therefore preclud-
ing any commercial development, apart from that which is 
needed to meet minimum requirements for managing the 
area as wilderness.74 A wilderness designation for ANWR 
would conform with the Barack Obama Administration’s 
recommendations in its planning documents for the Wil-
derness Refuge.75

Most importantly, there is currently a viable solution 
within Congress. In early February 2019, a bipartisan 
team of House members introduced legislation to repeal 
the section of the 2017 Tax Bill that opened ANWR to 
drilling.76 However, the circumvention of substantive envi-
ronmental review using dated scientific information is an 
issue to be addressed regardless of ANWR’s legal protec-
tion status. While this congressional effort may eventu-
ally prove successful, it does not guarantee protection of 
ANWR indefinitely. It is vital that safeguards are put in 
place to prevent attempts to use an EIS like the one at issue 
here, in the future.

68. Vicki Beaver, Court Allows Challenge to Trump’s Reversal of Drilling Ban, 
Earthjustice (Mar. 20, 2018), https://earthjustice.org/news/press/2018/
court-allows-conservation-and-alaska-native-groups-to-challenge-trump-s-
reversal-of-arctic-and-atlantic-drilling-ban.

69. See League of Conservation Voters v. Trump, 303 F. Supp. 3d 985, 991 (D. 
Alaska 2018).

70. Beaver, supra note 67. Senior attorney Jason Rylander at Defenders of Wild-
life was similarly quoted: “The oceans and the species within them will get 
their day in court, but they deserve protection from Trump’s attempts to 
plunder our national heritage. This administration’s cynical and shortsight-
ed offshore drilling plans must be stopped.”

71. Comay et al., supra note 4.
72. Alex DeMarban, Obama Asks Congress to Designate ANWR Coastal Plain 

as Wilderness, Anchorage Daily News (Apr. 3, 2015), https://www.adn.
com/environment/article/obama-asks-congress-designate-anwr-coastal- 
plain-wilderness/2015/04/03.

73. 11 U.S.C. § 1331(c).
74. Comay et al., supra note 4.
75. See id. at 2.
76. Arctic Cultural and Coastal Plain Protection Act, H.R. 1146, 116th Cong. 

(2019).

III. Analysis

A. Inadequacy of the Draft EIS

The most recent sufficient and complete EIS surveying 
the effects of development in ANWR on its then-existing 
environment was the 1002 report, completed in 1987.77 
NEPA requires any EIS to analyze an array of alternatives 
to the proposed action, including a no-action alternative—
a process that can take years for complex or controversial 
actions.78 The CRS report cites other examples of meth-
ods used in efforts to hasten development in ANWR. 
First, H.R. 49 in the 115th Congress maintained that the 
1002 report created in 1987 was sufficient to satisfy NEPA 
requirements.79 However, other bills, such as S. 49 in the 
115th Congress, stipulated that both prelease and initial 
leasing activities would not be classified as major federal 
actions within the purview of NEPA.80 Despite this stip-
ulation, DOI and BLM jointly published a draft EIS in 
December 2018.81 As previously discussed, the dated data 
underlying the conclusions of this EIS pose NEPA compli-
ance issues.

B. Judicial Interpretation of NEPA’s 
EIS Requirements

Creating more stringent requirements on the recency of 
data used in any given EIS will ensure that federal agen-
cies are equipped with more knowledge to make drilling 
activities safer for both humans and the environment. The 
U.S. Supreme Court and lower federal courts have consis-
tently recognized that an EIS cannot simply satisfy NEPA 
requirements on a surface level, and that it must actually 
satisfy the dual goals of NEPA.82 The courts have estab-
lished this principle through a number of landmark deci-
sions in which the justices articulate why and when the 
requirements of NEPA are triggered and fulfilled. These 
decisions are discussed in the following section.

C. The Mitigation Requirement

The EIS and the data within it cannot satisfy NEPA 
requirements because it would fundamentally conflict with 

77. Comay et al., supra note 4; Alaska National Interest Lands Conservation 
Act, Pub. L. No. 96-487, 94 Stat. 2371 (1980).

78. Comay et al., supra note 4.
79. Id.
80. Id. “P.L. 115-97 did not contain provisions explicitly addressing 

NEPA review.”
81. Brehmer, supra note 49. “On Dec[ember] 20 the Bureau of Land Manage-

ment released the draft version of the environmental impact statement that 
will inform what areas of the roughly 1.5 million-acre coastal plain are open 
to oil and gas leasing and what other sideboards that should be put on oil 
exploration in the area.”

82. See Marsh v. Or. Nat. Res. Council, 490 U.S. 360, 371 (1989); Sierra Club 
v. U.S. Army Corps of Eng’rs, 701 F.2d 1011, 1036 (2d Cir. 1983); Warm 
Springs Task Force v. Gribble, 621 F.2d 1017, 1023–24 (9th Cir. 1980).
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mitigation requirements.83 In Robertson v. Methow Valley,84 
the Court held that while NEPA mitigation plan require-
ments do not require a “full mitigation plan,”85 they do 
require that mitigation measures be discussed in sufficient 
detail to ensure that consequences have been evaluated. 
This does not require that a mitigation plan be formu-
lated or adopted.86 The court reasoned that the purpose 
of an EIS is to provide affected communities notice of 
expected consequences and give them an opportunity to 
plan and timely implement corrective measures.87 Further, 
the mitigation requirement promotes the dual functions 
of NEPA.88 Here, the lack of information about current 
conditions in ANWR makes the mitigation requirement 
impossible to satisfy with the December 2018 EIS. The 
ability to guarantee that potential consequences have been 
evaluated is seriously hindered by the lack of current scien-
tific data for the affected area.

D. New Information, Passage of Time, and 
Duty to Supplement

The duty to supplement NEPA documents has been liti-
gated in the Supreme Court, most notably in Marsh v. 
Oregon Natural Resources Council.89 In Marsh, a plaintiff 
nonprofit sued the U.S. Army Corps of Engineers (“the 
Corps”) for failure to prepare a second supplementary EIS, 
seeking enjoinment of the construction of a dam.90 The 
Supreme Court held that federal agencies have a duty to 
continue their review of the environmental effects of a pro-
posed action, even if that action was initially approved.91 
New information does not always require an agency to pre-
pare a supplemental EIS.92 Here, however, the significant 
environmental changes to ANWR, made inevitable by the 
nature of the region and passage of time in light of ever-
worsening global warming,93 necessitate a review beyond 
what was submitted in the draft EIS.

83. See 42 U.S.C. § 4332(c)(ii) (“[A]ny adverse environmental effects which 
cannot be avoided should the proposal be implemented.”). See also Robert-
son v. Method Valley, 490 U.S. 332, 351–52 (1989) (“Implicit in NEPA’s 
demand that an agency prepare a detailed statement on ‘any adverse envi-
ronmental effects which cannot be avoided should the proposal be imple-
mented,’ §4332(C)(ii), is an understanding that the EIS will discuss the 
extent to which adverse effects can be avoided.”).

84. 490 U.S. at 352.
85. See id. “There is a fundamental distinction, however, between a requirement 

that mitigation be discussed in sufficient detail to ensure that environmental 
consequences have been fairly evaluated, on the one hand, and a substantive 
requirement that a complete mitigation plan be actually formulated and 
adopted, on the other.”

86. See id.
87. See id. at 350.
88. See id. at 359 (holding that “NEPA does not require a fully developed plan 

detailing what steps will be taken to mitigate adverse environmental impacts 
and does not require a ‘worst case analysis’”).

89. 490 U.S. 360 (1989).
90. See id.
91. See id. at 373.
92. See id.
93. Joel P. Clement et al., Interagency Working Grp. on Coordination 

of Domestic Energy Dev. & Permitting in Alaska, Managing for the 
Future in a Rapidly Changing Arctic: A Report to the President 1 
(2013), https://www.afsc.noaa.gov/publications/misc_pdf/iamreport.pdf:

The Arctic is warming faster than any other region on Earth, bring-
ing dramatic reductions in sea ice extent, altered weather, and thaw-

The Court held in Marsh that agencies must take a “hard 
look” at new potential environmental impacts and apply a 
“rule of reason” when making decisions regarding potential 
EIS supplementation.94 An agency has taken a “hard look” 
when it has used this “rule of reason.”95 The Court explains 
that application of the rule of reason hinges on “the value 
of the new information to the still pending decision mak-
ing process.”96 An agency must apply the rule of reason and 
prepare a supplemental EIS if a “major federal action” has 
yet to occur, and if the new information will “affect the 
quality of the human environment in a significant manner 
or to a significant extent not already considered.”97

The court also notes that this duty to report where 
impactful circumstances arise is supported by NEPA’s over-
all approach to environmental protection and “its mani-
fest concern with preventing uninformed action  .  .  .  .”98 
The Court has explicitly recognized the need for addi-
tional action where the underlying purpose of NEPA—
“preventing uninformed action”—is not being met by the 
prepared EIS.99 Here, new pertinent information includes 
the impacts of climate change on the ANWR region 
between the time the initial EIS for Coastal Plain oil and 
gas development was written and the present day. Even 
without a new requirement triggering a new EIS, including 
new scientific data, applying the rule of reason here would 
likely require preparation of at least a supplemental EIS 
under Marsh.100 Further, following the Supreme Court’s 
reasoning in Marsh, in which the Justices explicitly valued 
the prevention of uninformed action, the dated and poten-
tially inaccurate data in the December 2018 EIS would 
also likely cause grave concern.101

Other precedent suggests that passage of time is insuf-
ficient to warrant additional action such as the preparation 
of an additional EIS. In Sierra Club v. U.S. Army Corps of 
Engineers, the U.S. Court of Appeals for the Second Cir-
cuit held that the mere passage of time does not compel 
supplementation.102 In Sierra Club, the plaintiffs alleged 

ing permafrost. Implications of these changes include rapid coastal 
erosion threatening villages and facilities, loss of wildlife habitat, 
ecosystem instability, increased greenhouse-gas emissions from 
melting permafrost, and unpredictable impacts on subsistence ac-
tivities and critical social needs. In addition to elevating the already 
high level of uncertainty associated with resource management in 
the region, changes such as reduced sea ice increasing interest in 
economic opportunities such as offshore oil and gas development 
and increased shipping through the region. The likelihood of in-
creased human activity in this environmentally sensitive region has 
implications for managing a U.S. Arctic that currently lacks much 
of the costly infrastructure necessary to monitor and control the 
impacts of such activities.

94. See Marsh, 490 U.S. at 374.
95. See id.
96. See id.
97. See id.
98. See id. at 363.
99. See id. at 371.
100. Applying a “rule of reason,” the value as well as tthe volume of new en-

vironmental quality information that has accrued over the intervening 32 
years since the original research was conducted would likely lead a court to 
conclude that supplementation is needed. Here, it is interpreted that the 
rule of reason is synonymous with common logic or sense, not dissimilar to 
a “reasonable person” standard.

101. See Marsh, 490 U.S. at 371.
102. 701 F.2d 1011, 1036 (2d Cir. 1983) (quoting Vt. Yankee Nuclear Power 

Corp. v. Nat. Res. Def. Council, 435 U.S. 519, 554–55 (1978) (internal 
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that the defendants, the Corps and the Federal Highway 
Administration, had violated NEPA by performing insuf-
ficient investigations and failing to make vital disclosures 
regarding the effects of the proposed Westway landfill on 
the Hudson River.103

The court in Sierra noted that some passage of time 
is always inevitable in the NEPA compliance process.104 
However, unlike in Sierra Club, here, there are other rel-
evant factors at play regarding ANWR in addition to the 
passage of time. As previously discussed, the characteristics 
of the ANWR region and the rapid environmental changes 
induced by climate change105 compound the “mere” pas-
sage of time. While in Sierra Club only six years had 
passed, more than two decades have passed since many of 
the original ANWR studies were conducted, leaving little 
doubt that the area has changed so as to require at least a 
closer look at the potential impact of a current major federal 
action in the proposed area.106 Additionally, the passage of 
time here is not necessarily in relation to the document 
itself—as it was technically published recently—but rather 
to the substance of the document and the age of the stud-
ies used. At first look, only one year had passed between 
the authorization from Congress and the publication of the 
December 2018 Coastal Plain EIS, which pales in compar-
ison to the six years that were insufficient to trigger supple-
mentation requirements in Sierra Club. However, much of 
the substantive research that underlies the conclusions of 
the December 2018 EIS is more than 20 years old.107

Two additional federal landmark cases concerning EIS 
supplementation requirements are Warm Springs Task Force 
v. Gribble108 and Massachusetts v. Watt.109 When any agency 
decides not to prepare a supplemental EIS, it must carefully 
explain its reasoning, providing more than one sentence 
addressing supplementation.110 Importantly, in Gribble, the 
U.S. Court of Appeals for the Ninth Circuit articulated 
that the reasonableness of a decision not to supplement 
an EIS hinges partially on the “probable accuracy of the 

citations omitted) (“Administrative consideration of evidence .  .  . always 
creates a gap between the time the record is closed and the time the admin-
istrative decision is promulgated . . . .”).

103. Id. at 1016.
104. Id. at 1036.
105. See Clement et al., supra note 93.
106. See id. at 4:

Arctic sea ice and glaciers are rapidly diminishing; weather is chang-
ing; coastlines are eroding; oceans and seas are becoming more acid-
ic; species are increasingly threatened; and ecosystems are changing 
faster than our ability to track such shifts . . . . At the same time, 
critical cultural and social needs, such as food security, are at risk, 
and onshore infrastructure is deteriorating along with the perma-
frost upon which it sits.

107. Coastal Plain Oil and Gas EIS, supra note 12.
108. 621 F.2d 1017 (9th Cir. 1980).
109. 716 F.2d 946 (1st Cir. 1983), abrogated by (in ital.) Marsh v. Or. Nat. Res. 

Council, 490 U.S. 360 (1989).
110. See Gribble, 621 F.2d at 1017, holding that:

[W]hen new information comes to light the agency must consider 
it, evaluate it, and make a reasoned determination whether it is 
of such significance as to require implementation of formal NEPA 
filing procedures. Reasonableness depends on such factors as the 
environmental significance of the new information, the probable 
accuracy of the information . . . .

 Watt, 716 F.2d at 946.

information.”111 These decisions signal that agencies should 
be able to justify their failure to prepare additional EISs 
where the surrounding circumstances indicate the duty to 
prepare an EIS under NEPA.112 These cases were decided 
in the early 1980s. While the federal government was cer-
tainly aware of and concerned about climate change, the 
notion that an entire region’s landscape and environmental 
characteristics could be drastically altered by the impacts 
of climate change in a short period of time is a newer con-
cern. It would be prudent for courts to take climate change 
into account given that the effects of climate change have 
worsened since these landmark cases were decided, with 
the five warmest years on record taking place after 2010.113

In Watt, the U.S. Court of Appeals for the First Circuit 
again applied a standard of “reasonableness” to DOI’s deci-
sion not to supplement an EIS.114 The court reasoned that 
“when a decision to which NEPA obligations attach is made 
without the informed environmental consideration that 
NEPA requires, the harm that NEPA intends to prevent 
is suffered.”115 The court affirmed the lower court’s judg-
ment, concluding that DOI’s decision not to supplement 
its final EIS was unreasonable.116 The court also explicitly 
recognized that there was an injury that had arisen from 
the mere failure to adequately inform the U.S. Environ-
mental Protection Agency (“EPA”) and the public before 
undertaking a major federal action significantly affecting 
the quality of the environment.117 The court affirmed that 
NEPA requires a commitment from a federal agency to 
ensure that the data are relevant in deciding whether the 
agency is allowed to follow through with the action. The 
court clarified that a probable NEPA violation does not 
necessarily mean that a court will issue an injunction.”118

E. Recent Developments

The notion that a federal agency must consider the devel-
opment of climate change and related impacts in its EIS in 
order to truly satisfy NEPA has been supported by some 
recent decisions.119 A federal judge recently ruled that oil 
leases in Wyoming approved during the Obama Admin-

111. Gribble, 621 F.2d at 1024.
112. See id.; Watt, 716 F.2d at 948, abrogated by Marsh v. Or. Nat. Res. Council, 

490 U.S. 360 (1989).
113. Climate Change: How Do We Know?, NASA (last updated Dec. 13, 2018) 

https://climate.nasa.gov/evidence/.
114. See Watt, 716 F.2d at 948.
115. Id. at 952. In criticizing the government’s argument, the court further 

reasoned,
NEPA is not designed to prevent all possible harm to the environ-
ment; it foresees that decisionmakers may choose to inflict such 
harm for perfectly good reasons. Rather, NEPA is designed to 
influence the decisionmaking process; its aim is to make govern-
ment officials notice environmental considerations and take them 
into account . . . .

116. See id. at 951.
117. See id. at 952 (“It is appropriate for the courts to recognize this type of 

injury in a NEPA case, for it reflects the very theory upon which NEPA is 
based—a theory aimed at presenting governmental decision-makers with 
relevant environmental data before they commit themselves to a course 
of action.”).

118. Id.
119. See generally WildEarth Guardians v. Zinke, 368 F. Supp. 3d 41 (D.C. Cir. 

2019).
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istration were not permitted to continue operating unless 
a revamped EIS was written.120 The judge emphasized in 
his ruling that the EIS in that case failed because an EIS 
must take into account the cumulative harms to the cli-
mate from emissions of greenhouse gases from the burning 
of oil.121

F. NEPA’s Legislative History Encourages 
Thorough Review

In addition to case law supporting the proposal of a 
new EIS data requirement in NEPA, NEPA’s documented 
legislative history suggests that Congress intended thor-
ough environmental review. The U.S. Court of Appeals 
for the Sixth Circuit discussed the legislative history of 
NEPA at length in Pacific Legal Foundation v. Andrus.122 
In this case, the court interpreted the legislative intent of 
NEPA123 as providing a mechanism for both improving the 
human environment and preventing future “irreparable 
damage.”124 

The proposed mechanism would advance achievement 
of this legislative goal. A requirement that recent data 
underlie the conclusions of DOI’s (likewise any federal 
agency proposing major action significantly affecting the 
human environment) EIS for the Coastal Plain Oil and 
Gas Leasing program would ensure that accurate informa-
tion is used. This holds especially true for the requirement 
to create an essential mitigation plan.

IV. Solution

A. Overview

This Note proposes that NEPA125 should be amended to 
require meaningful review and preparation of a new EIS 
where significant time has passed after the initial environ-
mental studies for the area were conducted. This require-
ment is triggered where impacts of climate change have 
fundamentally changed the nature of the specific environ-
ment of the affected area. More specifically, NEPA should 
be amended to require preparation of a new EIS based on 

120. See id.
121. See id.
122. See Pac. Legal Found. v. Andrus, 657 F.2d 829 (6th Cir. 1981) (action ap-

pealing the district court’s holding that NEPA did not require the U.S. Fish 
and Wildlife Services to file an EIS before listing a species as endangered 
pursuant to the Endangered Species Act).

123. See S. Rep. No. 91-26, 91st Cong., 1st Sess. 4, 5, 8; 115th Cong. Rec. 
19009 (July 10, 1969) (Sen. Jackson) (intention of Senate bill is to pre-
vent irreparable damage); 115th Cong. Rec. 26572 (Sept. 23, 1969) (Rep. 
Dingell) (purpose of House bill is to benefit the environment).

124. See Andrus, 657 F.2d at 837. The court proceeds to discuss NEPA’s legisla-
tive history:

The purposes of NEPA are to declare a national policy which will 
encourage productive and enjoyable harmony between man and 
his environment; to promote prevention or elimination of dam-
age to the environment and stimulate the health and welfare of 
man; to enrich the understanding of ecological systems and natu-
ral resources . . . .

125. See 42 U.S.C. § 4321 (2018).

underlying scientific studies where significant time has 
passed and conditions have changed since the original stud-
ies for that same proposed development were conducted. 
Under this new provision, 10 years would serve as the 
threshold for the “significant passage of time.” This new 
provision, 42 U.S.C. § 4332(2)(J), would build on the cur-
rent EIS requirements. It would provide that: “(2) all agen-
cies of the Federal Government shall—(J) prepare a new 
environmental impact statement with renewed scientific 
studies where it is determined that the data underlying any 
environmental impact statement is ten or more years old.” 
This 10-year period allows for some flexibility, as studies 
involving environmental review are oftentimes lengthy.

Amending NEPA to require new environmental 
research and review, which often takes years,126 could allow 
for the stalling of any drilling activity until a new Con-
gress replaces protections on ANWR.127 Ultimately, this 
proposed change to NEPA is rooted in the idea that the 
environment assessed in an EIS that is more than 10 years 
old (or relies on data that is more than 10 years old) is a 
study of a fundamentally different environment due to the 
recorded impacts of climate change on the region.128

B. Operation of a New NEPA Requirement

Currently, NEPA provides no specific mechanism ensuring 
that the substantive scientific information and data under-
lying conclusions reached in an EIS are reasonably recent.129 
Such a mechanism would likely be effective in preventing 
an EIS similar to Coastal Plain EIS (which merely satis-
fied the requirements on a surface level) from being suffi-
cient to satisfy NEPA.130 The precedent discussed earlier in 
this Note primarily addressed the issue of an EIS that was 
published too long ago and situations where new informa-
tion triggered the need for a supplemental EIS. Here, the 
Coastal Plain Oil and Gas EIS is inadequate because the 
environmental data included in the EIS is outdated in light 
of substantial changes in the environment since the data 
was collected.131 Specifically, this new mechanism would 

126. Natter & Dlouhy, supra note 3.
127. Streater, supra note 39. There is already significant interest within Congress 

to reinstate the ban on drilling in ANWR, as Democrats have set a hearing 
on a bill to block ANWR drilling.

128. Climate Impacts in Alaska, U.S. Envtl. Prot. Agency, https://19january 
2017snapshot.epa.gov/climate-impacts/climate-impacts-alaska_.html (last 
updated Jan. 13, 2017). EPA reported in 2017 that “over the past 60 years, 
the average temperature across Alaska has increased by approximately 3 [ 
degrees Fahrenheit]. This increase is more than twice the warming seen in 
the rest of the United States . . . and has led to changes in ecosystems, such 
as earlier breakup of river ice in the spring.”

129. See 42 U.S.C. § 4321 (2018). NEPA, while outlining the type of data and 
analysis that must be included in an EIS, is not particularly specific as to 
when the underlying data and analysis should have been collected and con-
ducted, respectively, in order for it to be considered valid. However, the 
Act does specify that the statement should be “detailed.” See 42 U.S.C. 
§ 4332(C), (D) (2018).

130. An EIS that satisfies requirements merely at a surface level would be one 
that appears to contain all of the environmental impact information as re-
quired by NEPA, but whose information actually has little substantive value 
upon closer examination. With respect to the 2018 Coastal Plain EIS, there 
appears to be a full report, however, much of the scientific information un-
derpinning the statement is far too remote, and thus, the EIS only satisfies 
NEPA at a “surface level.”

131. Coastal Plain Oil and Gas EIS, supra note 12, at 258.
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prohibit the use of scientific data that is more than 10 years 
old as the basis for any conclusion reached in an EIS. If an 
EIS violates this provision, it may be rendered insufficient 
and noncompliant.

V. Conclusion

This Note proposes that NEPA be amended to require 
renewed, thorough environmental review where a major 
federal action is proposed in an area about which we have 
little recent scientific knowledge, and where impacts of cli-
mate change have left it particularly susceptible to irrevers-
ible disaster. A new NEPA provision should require further 
evaluation when a significant amount of time has passed 
since the studies underlying an EIS were prepared. Here, 
although an EIS was prepared in 2018, a large portion of 
the data and studies utilized in the EIS to satisfy the sub-
stantive requirements of NEPA are over 20 years old.132

Given the powerful interest in extracting from 
ANWR both in Alaska and Washington, stalling devel-
opment in the region until political interests align is 
impractical. While conservationists may have lost the 
battle to preserve the region from development, it is vital 
to ensure thorough environmental review despite well-
coordinated efforts to subvert proper research. The lack 
of information about the impact of drilling activities in a 

132. Brehmer, supra note 49.

region as unpredictable as ANWR makes hasty develop-
ment of the area particularly risky in terms of potential 
environmental harm.

Additionally, given the extreme nature of the region, 
some scientists predict that the damage from any potential 
oil spill would cause irreversible environmental damage.133 
While this Note focuses on the requirements of NEPA 
relative to the current situation in ANWR, its implications 
are further reaching. The transparent political patronage134 
reflected in President Trump’s seemingly instant decision to 
pursue ANWR development has demonstrated the poten-
tial for abuse of power without the proper safeguards. An 
automatic expiration date for outdated EISs and a renewed 
requirement for a full and updated EIS would work to 
ensure that the environmental review process under NEPA 
is not circumvented under the guise of using a recently 
published EIS. The adequacy and accuracy of the stud-
ies used for environmental review and the preservation of 
ANWR’s environment should not be compromised for a 
fast pass to development simply because political entities 
have a stake in developing sooner rather than later. The 
goal of the proposed solution is to preclude drilling from 
moving forward until an adequate environmental review is 
conducted, which will allow for more responsible extrac-
tion from the long-protected and valued ANWR region.

133. Scott Waldman, The U.S. Is Not Ready to Clean Up an Arctic Oil Spill, Sci. 
Am. (July 19, 2017), https://www.scientificamerican.com/article/the-u-s-is-
not-ready-to-clean-up-an-arctic-oil-spill/ (Experts at a Washington sympo-
sium hosted by the U.S. Arctic Research Commission were quoted as say-
ing, “[W]henever the seas are over 4 feet, our ability to mechanically remove 
oil was virtually impossible . . . four foot seas up there in the Arctic would 
probably be a pretty darned good day, so certainly environmental conditions 
weigh heavily in addition to just the remoteness.”).

134. Weir, supra note 1.
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