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THE NEED FOR A SUSTAINABILITY 
PLEDGE: FIGHTING PLANNED 

OBSOLESCENCE
John P. Vail*

It is common today for many businesses to identify themselves as “sustainable” or on the path toward “sus-
tainability.” The public likely associates these terms with the expectation that a “sustainable” business is 
considering its future and that of society in general, prudently and conservatively using natural resources 
and engaging in environmentally sensitive handling of waste. However, such a claim of sustainability may be 
difficult to reconcile with a business’ production of new products or new versions of products that offer little 
additional societal benefit to consumers. The public hears of a design practice known as “planned obsoles-
cence,” whereby products are made to prematurely die so that consumers will be forced to buy new versions. 
A tension exists between the apparent pressure on consumers to buy more, while sustainability expects them 
to consume less. It is not unreasonable to demand that a business be honest with the public and transpar-
ent about any design approach that is meant to increase consumer demand without a corresponding and 
substantial benefit to such consumers. This Article calls on every business to make a “Sustainability Pledge,” 
whereby it agrees to eliminate certain of the most egregious planned obsolescence practices if it desires to 
claim that it is “sustainable.”

A B S T R A C TA B S T R A C T

* Clinical Professor of Law and Ethics at Dominican Uni-
versity in River Forest, Illinois. The author teaches courses in 
Corporate Social Responsibility, Business Ethics, Business 
Law and Social Entrepreneurship. He is a retired partner 
of the law firm of Quarles & Brady LLP in Chicago, Illinois, 
where he represented both for-profit businesses and tax-
exempt organizations. The views expressed in this Article 
are solely those of the author and do not reflect the views 
of Quarles & Brady LLP or any of its clients.

It is now 2022 and it is common for businesses to iden-
tify themselves as being “sustainable” or focused on 
“sustainability.”1 At first blush, this sounds admirable 

and relevant in the current environment, particularly given 
the reports we hear daily of how our climate is chang-
ing and how we need to become increasingly focused on 

1. This Article was begun prior to the start of the COVID-19 pandemic and 
completed in the midst of the pandemic. It is a safe assumption that the 
world has changed in many ways as a result of this major event. However, it 
is also a reasonable assumption that the issue raised in this Article will still be 
present in the post-pandemic business world. In fact, its significance could 
be even greater in magnitude. Articles about COVID-19 and sustainability 
have begun to proliferate. Naveen Arora & Jitendra Mishra, COVID-19 
and Importance of Environmental Sustainability, 3 Env’t Sustainability, 
117, 117 (2020), https://doi.org/10.1007/s42398-020-00107-z; Marko 
Hakovirta & Navodya Denuwara, How COVID-19 Redefines the Concept of 
Sustainability, Sustainability, May 2020, at 1, DOI 10.3390/su12093727.

the long-term preservation of our earthly resources.2 We 
see businesses touting their practices in language such as, 
“Our planet matters. We act in ways to create a more sus-
tainable and better shared future. To make a difference in 
people’s lives, communities and our planet by doing busi-
ness the right way.”3 These words are intended to encour-
age us to believe that businesses are headed in the right 
direction and will play their part in saving our world from 
a premature demise.

As discussed in this Article, some businesses may indeed 
be headed in the right direction. Enterprises are, in gen-
eral, increasingly more attuned to their carbon footprint 
and overall environmental impact.4 Our trust in any 

2. An example is the 2019 Global Assessment Report of the United Nations’ 
Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem 
Services, which warns that nature and its vital contributions to people, 
which together embody biodiversity and ecosystem functions and services, 
are deteriorating worldwide. E.S. Brondizio, J. Settele, S. Diaz, & H.T. Ngo 
(eds.), The Global Assessment Report on Biodiversity and Ecosystem Services, 
IPBES (2019), https://www.ipbes.net/global-assessment [https://perma.cc/
BPC4-6HD3].

3. Sustainable Business, Coca-Cola Co., https://www.coca-colacompany.com/ 
sustainable-business [https://perma.cc/4BKL-DWMW] (last visited Feb. 
25, 2021).

4. See Reducing Environmental Impact Is Now a Business Imperative, Forbes 
(Jan. 22, 2020), http://www.forbes.com/sites/deloitte/2020/01/22/reducing-
environmental-impact-is-now-a-business-imperative/?sh=1b1399aa6cc6 
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be a palpable contradiction between the idea of sustain-
ability and the concept of planned obsolescence. How can 
a business claim to be “sustainable” or focused on “sus-
tainability” when it is also rolling out products, at a rapid 
speed, using a planned obsolescence strategy?

As discussed below, businesses are very vocal with respect 
to their sustainability efforts, while keeping silent when it 
comes to their endeavors to design for obsolescence. How 
can we as consumers and investors trust a business when 
it tells us that it is “sustainable”? Recent reports suggest 
that there is cause for skepticism with respect to business’ 
claims of sustainability.8 This Article will not attempt to 
resolve the apparent tension between planned obsolescence 
and sustainability. As noted below, tackling this chal-
lenge within the confines of capitalism could be complex. 
Although there have been efforts to eliminate obsolescence 
practices through legal means, this Article will not assume 
that these efforts will be successful in the near term, par-
ticularly in the United States.9 Instead, this Article will 
conclude that a business should be restricted from touting 
its sustainable nature while simultaneously using obsoles-
cence design practices. There should be agreed-upon stan-

8. In January 2021, the European Commission announced that it had com-
pleted a review of hundreds of websites and found that nearly half of sus-
tainability-centric claims made by businesses were “exaggerated, false or 
deceptive.” Screening of Websites for Greenwashing, Eur. Comm’n (Jan. 28, 
2021), https://ec.europa.eu/commission/presscorner/detail/en/ip-21-269 
[https://perma.cc/G2CQ-EW9F]. This announcement was reported in 
the article: Nearly 50% of Companies’ Sustainability Claims Are “Exagger-
ated, False, or Deceptive,” According to New Probe, Fashion Law (Feb. 2, 
2021), https://www.thefashionlaw.com/nearly-50-percent-of-companies-
sustainability-marketing-claims-are-exaggerated-false-or-deceptive-per- 
new-probe/ [https://perma.cc/2PGH-39AP]. It further stated that in thirty-
seven percent of the cases, the problematic claims included “vague and gen-
eral statements” about a product, such as it being “conscious,” “eco-friend-
ly,” and/or “sustainable.” Id. The European Commission concluded that the 
objective of such claims was “to convey the unsubstantiated impression to 
consumers that a product had no negative impact on the environment.” Id. 
The European Commission further indicated that in more than half of the 
cases, the claims could potentially qualify as unfair commercial practices un-
der the European Union’s Directive on Unfair Commercial Practices. E.U. 
Directive 2019/2162 2019 O.J. (L 328) 7–28. The questions about eco-
labelling are nothing new. In 2014, an article was published in the Guardian 
newspaper on this topic: Lucy Atkinson, “Wild West” of Eco-Labels: Sustain-
ability Claims Are Confusing Consumers, Guardian (July 4, 2012), https://
www.theguardian.com/sustainable-business/eco-labels-sustainability-trust-
corporate-government [https://perma.cc/C7AV-BFLB]. The Netherlands 
Authority for Consumers and Markets has actually issued a set of Guidelines 
for Sustainability Claims wherein it states:

Consumers and companies increasingly wish to contribute towards 
a world that is livable in the long term, and they find it increas-
ingly important to make sustainable choices. More and more often, 
consumers wish to know what the sustainability impact is of the 
products and services that they purchase, and they take that into 
consideration in their purchasing decisions. However, they consider 
claims about sustainability often to be unreliable. Companies must 
be transparent about sustainability. They can only use clear, truth-
ful, and relevant sustainability claims.  .  .  . Consumers should be 
able to rely on the veracity of sustainable claims. . . .

 See Autoriteit Consument & Markt, Guidelines Sustainability 
Claims 5, https://www.acm.nl/sites/default/files/documents/guidelines-
suistainability-claims.pdf [https://perma.cc/UQD5-KLRF]. Among the 
guidelines is “Rule of Thumb 4: Be honest and specific about your com-
pany’s efforts with regard to sustainability.” Id. at 18. The authority explains 
that if “you wish to make a claim about your sustainability efforts, you will 
have to make a specific claim instead of a general claim that your company 
values sustainability.” The United States does not have a federal publication 
similar to the Netherlands’ guidelines. The closest thing is the Federal Trade 
Commission’s Green Guides. See infra note 24.

9. See infra Section V.

momentum of business toward sustainability is short-
lived, however. We try to set up our new laptop computer 
and quickly realize that our old power cords, USB cables, 
and peripheral devices are no longer compatible without 
the purchase of additional adapters. We wish to dispose 
of our old computer, but do not know where to discard it 
in an environmentally sensitive manner. We read stories 
about our printer and how it may still have quite a bit of 
ink in the cartridge despite the warning on the printer dis-
play that the ink is almost gone.5 We wish we could fix 
the television, washing machine, coffee maker, or other 
home product, but we learn that the part needed to repair 
it costs more than buying a new version of the product. We 
are bombarded with advertisements for new clothes, elec-
tronics, or automobiles and feel the impulse to just say, “I 
must have that!” We may, upon ecological reflection, think 
about the fact that our acquisition and usage of more and 
more stuff could lead to a greater depletion of our natural 
resources. We may also realize that we have more and more 
old stuff that we need to get rid of but have no idea what to 
do with it. Our daily disposal practices with respect to our 
waste likely lead to greater use of landfills.

For well over a century, businesses have been using a 
design and marketing practice known as “planned obsoles-
cence.” The practice is focused on the production of new 
goods by having previously sold goods become unusable, 
unrepairable, technologically obsolete, or fashionably inap-
propriate, thus influencing consumers to buy a new product 
when they otherwise would not.6 The practice of planned 
obsolescence is grounded in the continued production of 
goods, using increased amounts of resources, and therefore 
creating an increased volume of waste.7 Common under-
standings of sustainability, on the other hand, anticipate 
that natural resources will be used more judiciously and 
that waste production will be minimized. There seems to 

[https://perma.cc/ML3P-BG4N]. In the Forbes article, Deloitte Global’s 
board chair Sharom Thorne was quoted as saying:

With an increasing number of catastrophic, climate-related events 
affecting populations and geographies, we’re seeing business leaders 
increasing their focus and attention on climate and environmental 
sustainability. Executives are beginning to acknowledge the busi-
ness imperative of climate change. And they are beginning to act as 
they feel mounting pressure from stakeholders and threats to their 
own businesses.

 The article further discusses Deloitte Global’s third-annual Readiness Re-
port, which showed that environment sustainability and climate change 
are integral to how executives are managing their businesses. Deloitte In-
sights, The Fourth Industrial Revolution: At the Intersection of 
Readiness and Responsibility 2 (2020), https://www2.deloitte.com/con-
tent/dam/insights/us/articles/us32959-industry-4-0/DI_Industry4.0.pdf.
[https://perma.cc/BGM2-KH2R].

5. See David Schrieberg, Landmark French Lawsuit Attacks Epson, HP, 
Canon and Brother for “Planned Obsolescence,” Forbes (Sept. 26, 2017), 
https://www.forbes.com/sites/davidschrieberg1/2017/09/26/landmark- 
french-lawsuit-attacks-epson-hp-canon-and-brother-for-planned-obsoles 
cence/?sh=44c73261b36a [https://perma.cc/M5SC-D4WS]. For example, 
a French lawsuit against Epson, HP, Canon, and Brother in 2017 claimed 
that these companies’ printers falsely showed various components “at the 
end of their life” and ink cartridges empty when they still had ink. Id. This 
lawsuit is further discussed infra note 114.

6. Will Kenton, Planned Obsolescence, Investopedia (June 4, 2019), https:// 
www.investopedia.com/terms/p/planned_obsolescence.asp#:~:text=Planned 
%20obsolescence%20describes%20a%20strategy,the%20future%2C%20
thus%20bolstering%20demand [https://perma.cc/C6ZD-SFGZ].

7. See generally id.
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dards that must be satisfied by any company that claims 
that it is a sustainable business. The public is entitled to 
understand what it signifies when a company claims that it 
is “sustainable.”

In furtherance of this objective, this Article suggests 
the need for a Sustainability Pledge, whereby a business 
will specifically acknowledge its virtual elimination of the 
most egregious planned obsolescence practices. Making a 
Sustainability Pledge will permit that business to honestly 
claim that it is “sustainable” in its product life-cycle prac-
tices.10 Alternatively, a business can choose to continue with 
planned obsolescence design, but it should not hold itself 
out as a “sustainable business.” If a few companies step up 
and make the Sustainability Pledge described herein by 
changing their manufacturing and marketing practices, 
others will feel the pressure to make similar changes.11 This 
Article also calls on the United Nations and consumer 
groups to support the Sustainability Pledge.

I. What Is Sustainability?

To review the relationship between planned obsolescence 
and sustainability, one must understand the definitions of 
such terms. This is easier said than done. Particularly with 
respect to the words “sustainable” and “sustainability,” 
general definitions lack consensus on meaning when used 
in particular contexts. The Cambridge Dictionary defines 
sustainability as “the quality of causing little or no dam-
age to the environment and therefore able to continue for 
a long time.”12 In the context of economic development, 
the Brundtland Commission, formally known as the 
World Commission on Environment and Development, in 
its 1987 report Our Common Future, defined sustainable 
development as “development that meets the needs of the 
present without compromising the ability of future gen-
erations to meet their own needs.”13 Some argue that the 
goal of the Brundtland Commission’s report was to shift 
focus away from an exclusively quantitative interpretation 
of economic development, namely, growth in gross domes-
tic product (“GDP”), to a qualitative dimension.14 With 
this understanding, the concept of sustainable develop-
ment should properly be understood normatively and in a 

10. There are clearly other factors that a business should properly consider be-
fore calling itself “sustainable,” such as its carbon footprint. See generally 
Sustainability, Cambridge Dictionary, https://dictionary.cambridge.org/
us/dictionary/english/sustainability [https://perma.cc/TM3Y-ZQTT].

11. The United Nations Global Compact is an example of a voluntary initia-
tive of businesses to implement universal principles of sustainability and 
to take steps to support U.N. goals. It started with endorsement by a core 
group of businesses and, as of the date of this writing, has 15,478 company 
signatories. See generally United Nations Global Compact, https://www.
unglobalcompact.org/ [https://perma.cc/44QX-S2YM] (last visited Apr. 6, 
2021).

12. Sustainability, Cambridge Dictionary, https://dictionary.cambridge.org/
us/dictionary/english/sustainability [https://perma.cc/TM3Y-ZQTT].

13. U.N. World Comm’n on Env’t & Dev., Our Common Future, U.N. Doc. 
A/42/427, 54 (Aug. 4, 1987), https://www.un.org/ga/search/view_doc.
asp?symbol=A/42/427&Lang=E [https://perma.cc/5MNF-R84D].

14. See, e.g., Joseph Desjardins, Is It Time to Jump Off the Sustainability Band-
wagon?, 26 Bus. Ethics Q., 117, 118–19 (2016), https://doi.org/10.1017/
beq.2016.12 [https://perma.cc/YSW5-72SF].

manner that serves the ethical end of human well-being.15 
One can appreciate the qualitative dimension of the term 
“sustainable” in the United Nations’ delineation of its 
“Sustainable Development Goals” (“SDGs”).16 The 2030 
agenda that establishes the SDGs explains that sustain-
able development contemplates inclusion of three dimen-
sions: economic, social, and environmental well-being.17 
These dimensions are also referred to as the “three pillars 
of sustainability” that interact with one another and “exist 
in productive harmony.”18 COVID-19, however, resulted 
in commentary suggesting that a fourth pillar of “health” 
should be added to the sustainability framework.19 This 
Article will use the term “sustainable” with a normative 
connotation and suggest that businesses think about sus-
tainability in that manner.

The word “sustainable” can also be used as a modifier 
to the term “consumption.” “Sustainable consumption” is 
a phrase used by the Organization for Economic Co-oper-
ation and Development to refer to a method of consump-
tion that takes into consideration both the environmental 
(e.g., pollution, waste, resource use) and social (e.g., health, 
welfare) characteristics of products. It considers the ethical 
and social dimensions of a product, the way the products 
are produced, and the effects of the production processes 
and their ecological impacts. Consumers are identified as 
a key to sustainable production, and thereby to sustain-
able development, by reason of their purchasing habits and 
influence on producers.20

A sustainable business has been defined as “one that 
operates in the interest of all current and future stakehold-
ers in a manner that ensures the long-term health and sur-
vival of the business and its associated economic, social and 
environmental systems.”21 Interestingly, companies that 
are subject to the regulatory regime of the Securities and 
Exchange Commission (“SEC”) and U.S. securities laws 
cannot find a single definition of the term “sustainability” 
that can guide them when making their market disclo-
sures. The term often appears in the regulatory framework 
as a rough substitute for environmental, social, and gover-

15. Id. at 120.
16. G.A. Res. 70/1, Transforming Our World: The 2030 Agenda for Sustainable 

Development (Oct. 21, 2015).
17. Id.
18. The three-pillar framework is recognized by the U.S. Environmental Protec-

tion Agency in its sustainability primer. U.S. Env’t Prot. Agency, Sustain-
ability Primer, https://www.epa.gov/sites/production/files/2015-05/docu-
ments/sustainability_primer_v9.pdf [https://perma.cc/FD3T-PHGU]. As 
stated in the primer, the language of harmony is derived from the U.S. 
National Environmental Policy Act of 1969, which states that the goal of 
sustainability is to “create and maintain conditions, under which humans 
and nature can exist in productive harmony, that permit fulfilling the so-
cial, economic and other requirements of present and future generations.” 
National Environmental Policy Act, 42 U.S.C. § 4331(a). An exploration 
of the origins of the three-pillar concept can be found in the article, Ben 
Purvis et al., Three Pillars of Sustainability: In Search of Conceptual Origins, 
14 Sustainability Sci., 681–95 (2018), https://doi.org/10.1007/s11625-
018-0627-5 [https://perma.cc/2RFQ-UBQB] (last visited Apr. 6, 2021).

19. Hakovirta & Denuwara, supra note 1.
20. Org. for Econ. Coop. & Dev. ("OECD"), Promoting Sustainable Con-

sumption: Good Practices in OECD Countries 3 (2008), https://www.
oecd.org/greengrowth/40317373.pdf [https://perma.cc/RN4D-ESXN].

21. Brian Clegg, An Introduction to Sustainable Business Practices 4 
(2014).
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nance dimensions (“ESG”).22 ESG likewise may not have a 
sufficient consensus on its definition.23

The foregoing survey of the use of the words “sustain-
able” and “sustainability” shows that there is no one defi-
nition of these terms, and companies therefore advertise 
their products and services without a general marketplace 
understanding.24 Combining these definitions in the 
broadest manner and focusing on their normative dimen-
sion, it would seem that for a business to claim that it is a 
sustainable one, it should be operating in a manner that it 
honestly believes will enable it to survive for the long term 
without causing any significant harm to its environment 
and without depriving future populations of their ability 
to satisfy their needs.25 A business should consider how its 
activities will make the world qualitatively better, not only 
quantitatively more productive. It should analyze its entire 
value chain to neutralize environmental impacts of its 
products, as well as to minimize negative social effects of 

22. Nasdaq, ESG Reporting Guide 2.0: A Support Resource for Compa-
nies (May 2019), https://www.nasdaq.com/docs/2019/11/26/2019-ESG-
Reporting-Guide.pdf [https://perma.cc/685P-2E9U]. This guide, pub-
lished by NASDAQ, comments that we have “seen a transition from vague, 
philosophical, and aspirational language (‘sustainability’) to more specific, 
operational, and tactical terms (‘ESG’).” Id. at 5. It has also been noted 
that sustainability is more commonly used by issuers, while investors com-
monly use the term “ESG.” Nasdaq, ESG Reporting Guide: A Support 
Program for Nasdaq Issuers Focus Area: Nordic & Baltic Markets 
10 (2017); see Jill Fisch, Making Sustainability Disclosure Sustainable, 107 
Geo. L.J. 923, 931 n.37 (2019) (referencing NASDAQ).

23. In a speech, former SEC Commissioner Elad L. Roisman emphasized this 
lack of consensus on definition, expressing “serious reservations” about 
mandating environmental, social, and governance disclosures by public 
companies. Elad L. Roisman, Comm’r, U.S. Sec. & Exch. Comm’n, Key-
note Speech at the Society for Corporate Governance National Conference 
(July 7, 2020), https://www.sec.gov/news/speech/roisman-keynote-society-
corporate-governance-national-conference-2020 [https://perma.cc/32CS-
LFWZ] (last visited July 18, 2020). He subsequently seems to have come 
to terms with the fact that some mandated ESG disclosures are probable 
under the Joseph Biden Administration’s SEC. However, he cautions the 
SEC to proceed deliberately. Elad L. Roisman, Comm’r, U.S. Sec. & Exch. 
Comm’n, Speech to the National Investor Relations Institute, “Can the SEC 
Make ESG Rules That Are Sustainable” (June 22, 2021), https://www.sec.
gov/news/speech/can-the-sec-make-esg-rules-that-are-sustainable (last vis-
ited Nov. 10, 2021).

24. In fact, the continued ambiguity of these terms was recognized by the Feder-
al Trade Commission in its Statement of Basis and Purpose associated with 
its Green Guides, see 16 C.F.R. Pt. 260 (2020), which helps marketers avoid 
deceptive environmental marketing claims under Section 5 of the Federal 
Trade Commission Act, 15 U.S.C. § 45. The Statement provides:

In addition to environmental attributes, as commenters noted, 
and as the Commission’s study suggests, “sustainable” claims may 
imply non-environmental attributes such as durability or longev-
ity. They also may convey social and economic messages regard-
ing, for instance, fair trade and community development. Despite 
commenters’ requests that the Commission define this term, the 
Commission does not have the legal authority to do so. To prevent 
“deceptive acts and practices” pursuant to Section 5, the Com-
mission provides information regarding how consumers perceive 
terms. Here, given the wide range of meanings of “sustainable,” the 
Commission lacks a basis for providing this guidance.

 F.T.C., Green Guides Statement of Basis and Purpose, 258, https://
www.ftc.gov/sites/default/files/attachments/press-releases/ftc-issues-revised-
green-guides/greenguidesstatement.pdf [https://perma.cc/YWY5-LT69].

25. The author is intentionally ignoring a very important battleground set of 
questions. There are aspects of the sustainability definitions that need con-
tinued societal debate and eventual resolution. What does “without causing 
significant harm” mean? Must business today avoid any deprivation of the 
needs of future populations? What level of production and development 
meets the needs of current societies? It is beyond the scope of this Article to 
solve these difficult questions, but they do affect the interpretation of any 
declaration by a business that it is sustainable.

how it operates. And, as discussed below, a business should 
minimize, if not eliminate, the use of the most egregious 
planned obsolescence practices. A business should use this 
broad interpretation of “sustainability” to create a mean-
ingful hurdle that must be satisfied in order to claim the 
status of a “sustainable” company.

II. What Is Planned Obsolescence?

The other phrase that we must define for purposes of this 
Article is “planned obsolescence.” Turning first to the 
Cambridge Dictionary definition, planned obsolescence 
is defined as “a situation in which goods are deliberately 
made or designed so they do not last for a long period of 
time.”26 A notable observer of industrial design processes 
and their increasing inclusion of planned obsolescence as 
a strategy was Vance Packard. Writing in his 1960 cult 
classic The Waste Makers, Packard provided an expan-
sive description of obsolescence practices, predicting the 
ecological problems they would cause in the future. In 
describing the wastefulness that businesses were encour-
aging, he stated:

But all these forms of wastefulness in American life seem to 
stem in large part from the fantastic productivity of the na-
tion’s mechanized, often automated offices, factories, and 
farms. That productivity is the central fact. And its impact 
is seen most conspicuously in the efforts of United States 
business to cope with it by promoting ever-higher levels of 
private consumption and a philosophy of waste.27

Businesses have made or designed products for an early 
demise in a number of ways. Packard categorizes these 
approaches in three different ways: obsolescence of func-
tion, obsolescence of quality, and obsolescence of desir-
ability.28 Obsolescence of function is when “an existing 
product becomes outmoded when a product is introduced 
that performs the function better.”29 Obsolescence of qual-
ity is when “a product breaks down or wears out” at a 
planned date.30 Lastly, obsolescence of desirability is when 
“a product that is still sound in terms of quality or perfor-
mance becomes ‘worn out’ in our minds because a styling 
or other change makes it less desirable.”31

There are numerous frameworks to identify types of 
obsolescence practices. Prof. Joseph Guiltinan has identi-

26. Planned Obsolescence, Cambridge Dictionary, https://dictionary.cam-
bridge.org/us/dictionary/english/planned-obsolescence [https://perma.cc/
KXT9-4NLF].

27. Vance Packard, The Waste Makers 24 (1960).
28. Id. at 66–67.
29. Id. at 66.
30. Id. at 67.
31. Id. Packard’s chapter introduction reminds us of the humorous lament of 

Willy Loman in Arthur Miller’s classic Death of a Salesman:
Once in my life I would like to own something outright before it’s 
broken! I’m always in a race with the junkyard! I just finish paying 
for the car and it’s on its last legs. The refrigerator consumes belts 
like a goddam maniac. They time those things. They time them so 
when you’re finally paid for them, they’re used up.

 Arthur Miller, Death of a Salesman 54 (1949).
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fied two overall types of planned obsolescence: physical 
and technological.32 He suggests there are three forms of 
physical obsolescence:

1. Limited functional life design (or “ death dat-
ing”). In his book Made To Break, Giles Slade 
provides a description of this practice and its 
purposeful design of products to fail (die) at a 
planned date that is sooner than the date that 
technological knowledge could enable it to last.33 
This approach to design is meant to speed up the 
consumer purchase cycle to one that is more eco-
nomically viable.34

2. Design for limited repair. This type of obsolescence 
occurs when a product is purposely designed in a 
manner that will encourage disposal rather than 
repair. Many appliances and electronic products 
that break or otherwise become inoperable are just 
too expensive to repair.35

3. Design aesthetics that lead to reduced satisfaction. 
With this form of obsolescence, a product becomes 
obsolete simply because its appearance is no lon-
ger deemed acceptable. For example, the design of 
a product may include a “pristine, polished and 
fragile” appearance that can, however, lead to user 
dissatisfaction as such appearance quickly disap-
pears with use.36

With respect to technological obsolescence, Guiltinan 
delineates two forms:

1. Design for fashion. This category includes all 
design efforts that are simply trying to appeal to 
the consumer’s desire to be current, whether in 
clothes, cell phones, or other durable goods. A 
recent trend known as “fast fashion”—low-cost 
clothing collections based on current, high-cost 
luxury fashion trends—could be a new challenge 

32. Joseph Guiltinan, Creative Destruction and Destructive Creations: Environ-
mental Ethics and Planned Obsolescence, 89 J. Bus. Ethics 19, 20 (2009).

33. Giles Slade, Made to Break 164–72 (2006).
34. An early, classic example of “death dating” is the story of the Phoebus cartel. 

Markus Krajewski, The Great Lightbulb Conspiracy, IEEE Spectrum (Sept. 
24, 2014, 7:00 PM), https://spectrum.ieee.org/tech-history/dawn-of-elec-
tronics/the-great-lightbulb-conspiracy [https://perma.cc/MW6J-7BQ9]. In 
the 1920s, major lightbulb manufacturers gathered to discuss the “problem” 
with lightbulbs lasting too long. Id. Supposedly, lightbulbs were manufac-
tured in a manner where they could last from 1,500 to 2,000 hours. Id. 
The cartel, including General Electric, decided that this was too long. Id. 
Henceforth, the cartel members would manufacture the bulbs to last 1,000 
hours to prompt more consumer purchases. Id.

35. Id.
36. Rachel Cooper, Ethics and Altruism: What Constitutes Socially Responsi-

ble Design?, 16 Design Mgmt. Rev. 10, 16 (2005); see also Daniel R.A. 
Schallmo et al., Clarifying Obsolescence: Definition, Types, Examples and 
Decision Tool, Int’l Soc’y for Pro. Innovation Mgmt. (2012), https://
www.researchgate.net/publication/326260917_Clarifying_Obsolescence_
Definition_Types_Examples_and_Decision_Tool_Clarifying_Obsoles-
cence_Definition_Types_Examples_and_Decision_Tool [https://perma.cc/
KPK2-9JYL] (presented to the 5th International Society for Professional 
Innovation Management Innovation Symposium).

to sustainability.37 There are reports, however, that 
COVID-19 may have detrimental effects on the 
fashion industry and may translate to more serious 
attempts to incorporate sustainability in clothing 
of all types.38

2. Design for functional enhancement through add-
ing or upgrading product fashion. This concept 
is prevalent in business today and is dramati-
cally evident in Apple’s approach to its iPhone. 
Apple regularly produces iPhone versions with 
some new features and older features, such as the 
camera, enhanced. The buzz created around a 
new version creates the “need” of a consumer to 
obtain the new version as soon as it comes out. 
There may be absolutely nothing wrong with the 
customer’s existing phone, but the new technol-
ogy is so enticing that the person feels like he or 
she has to have the new one.39

Evidence of the embedded nature of planned obsolescence 
in the business practices of manufacturers can also be seen 
in the burgeoning extended warranty service contract 
(“EWSC”) industry.40 This relatively recent phenomenon 
enables the EWSC offerors to provide “extended warran-
ties” based on insider knowledge of how long the product 
will last.

The certainty of generating great profits is due to the 
planned or engineered obsolescence of a product extend-
ing beyond the term of the EWSC. Putting it in more 
sinister terms, the manufacturer plans and produces its 
products to fail, in order to generate future revenues re-
lated to the products’ lack of durability, but beyond the 
time of the EWSC.41

Warranty law has not kept up with current industry prac-
tices such as the EWSC and does not provide an adequate 
means to address obsolescence practices.42

37. Annamma Joy et al., Fast Fashion, Sustainability, and the Ethical Appeal of 
Luxury Brands, 16 Fashion Theory 273, 273 (2015).

38. A recent report of interest suggests that post-pandemic consumers will be 
paying increased attention to quality and durability in their clothes purchas-
es, given expected economic uncertainty and high levels of unemployment 
among consumers. Catharina Martinez-Pardo et al., Weaving a Better Fu-
ture: Rebuilding a More Sustainable Fashion Industry After COVID-19, Sus-
tainable Apparel Coal. (Apr. 20, 2020), https://apparelcoalition.org/wp-
content/uploads/2020/04/Weaving-a-Better-Future-Covid-19-BCG-SAC-
Higg-Co-Report.pdf [https://perma.cc/BPP4-5LAT]. The report states:

And specifically for apparel, footwear, and textile, all trends point to 
sustainability solidifying as a basic expectation across the industry. 
Early signals suggest that a global health crisis will increase overall 
consumer demand for products closely associated with trust, well-
being, and the collective good—particularly in categories such as 
food and nutrition, but also in beauty and fashion, which are con-
sidered “close to the body.”

 Id.
39. See Guiltinan, supra note 32, at 20–21.
40. Larry A. DiMatteo et al., Planned Obsolescence and Consumer Protection: The 

Unregulated Extended Warranty and Service Contract Industry, 28 Cornell 
J.L. & Pub. Pol’y 483, 536 (2019) (explaining that EWSCs’ premiums re-
sult in about an 80% profit margin and are sold through high-pressure sell-
ing tactics).

41. Id. at 524.
42. For a detailed analysis of warranty law in the context of planned obsoles-

cence, see Stefan Wrbka & Larry A. DiMatteo, Comparative Warranty Law: 
Case of Planned Obsolescence, 21 U. Penn. J. Bus. L. 907, 916-19 (2019).
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As described above, businesses have been creative in 
developing different strategies to incorporate obsolescence 
concepts in their products and enticing consumers to the 
purchase of more and more things—whether they abso-
lutely need them or not.43 So, do businesses absolutely need 
to use these practices in order to survive and prosper? Or 
is it fair to ask them to eliminate or reduce these practices 
for the betterment of society? Does planned obsolescence 
actually improve society economically to such an extent 
that any negative repercussions are worth bearing? Finally, 
will COVID-19 and the resultant pandemic have a funda-
mental effect on how businesses think about the design of 
their products and whether they will incorporate one of the 
strategies of planned obsolescence?

III. The Tension Between Obsolescence 
and Sustainability

Before providing a very basic description of why planned 
obsolescence exists from an economic point of view, the 
question should be clearly posed: “Is there a tension between 
the use of planned obsolescence practices by business and 
its simultaneous desire to be known as a sustainable orga-
nization?” The answer suggested here is “yes.”44 Looking at 
this question in a very simplistic manner, business desires 
to produce more while our environment seemingly tells us 
we need to produce less—or produce in a much different 
manner—and produce so that products last as long as pos-
sible.45 Obsolescence designs, as described above, are essen-
tially about shortening the time period that purchasers 
hold their goods so they purchase new goods. The conflict 
with the concept of sustainability is made more intense by 
the fact that many, if not most, of these products are not 
designed with an environmentally sensitive plan for the 
end of their lives. Is our economy built to thrive only when 
obsolescence strategies are used?

43. See, e.g., Guiltinan, supra note 32, at 19. The cleverness of businesses in the 
incorporation of planned obsolescence is particularly evident in the tech-
nology world. Manufacturers often cut prices of products that need high 
maintenance or complimentary goods to function. Consumers are then 
forced to buy those complimentary goods in recurring sales at a significant 
markup. As also discussed infra note 113, an example is the color printer 
that has a chip that orders the printer to tell you that new ink is needed 
even though only one of the colors is below a threshold level. Another clever 
strategy of business relies on dropping of support for old software forcing 
a consumer to buy a brand-new product. See Ayush Jalan, What Is Planned 
Obsolescence? How Brands Keep You Buying, MUO (June 11, 2021), https://
www.make useof.com/what-is-planned-obsolescence/ [https://perma.cc/
ZD3Y-DG85].

44. This Article is not the first to recognize this tension. See, e.g., Walter Car-
doso Satyro et al., Advances in Cleaner Prod. 6th Int’l Workshop, 
Planned Obsolescence and Sustainability 1–10 (2017), http://www.
advancesincleanerproduction.net/sixth/files/sessoes/5B/5/satyro_et_al_aca-
demic.pdf [https://perma.cc/W2W9-MB6Z] (suggesting an inherent prob-
lem between planned obsolescence and sustainability).

45. The author can honestly say that he naively assumed that products were 
built to last as long as technologically possible and that when his television, 
radio, phone, vacuum cleaner, blender, or other device broke, it was an un-
fortunate stroke of luck. He then actually may have consoled himself that he 
probably was lucky that the product lasted as long as it did. He was oblivi-
ous of the possibility that the failure of his product was actually intended to 
occur at that time.

IV. The Economic Case for Obsolescence

A detailed analysis of the economic basis behind planned 
obsolescence is beyond the scope of this Article and beyond 
the expertise of this author. However, perfunctory identi-
fication of the economic foundations of obsolescence prac-
tices is important if for no other reason than to ascertain 
whether there is a simple resolution to the tension between 
those practices and the goal of business sustainability. In 
this section, the economic case for obsolescence will be 
considered through a focus on three questions:

• What is the economic model that seemingly 
drives planned obsolescence?

• Can the economic model be easily changed?

• If it cannot be simply changed, is planned ob-
solescence necessitated by the existing economic 
model or can it be eliminated and still enable 
businesses to be profitable?

A. The Economic Model

Economist and author Thomas Sowell has defined eco-
nomics by using the meaning given to it by fellow econo-
mist Lionel Robbins: “Economics is the study of the use of 
scarce resources which have alternative uses.”46 This defini-
tion identifies the functionality of economics in our society 
and is narrowly focused. But when looked at from a philo-
sophical perspective, economics becomes a broader concept 
intended to further a holistic end or telos for human beings. 
In that sense, economics is meant to make a significant 
contribution to people’s happiness.47 Aristotle believed that 
humans act for the sake of eudaimonia, which has often 
been interpreted to mean “happiness” or “flourishing.”48 
Said differently, humans desire to flourish and prosper and 
the task of the economy is to make a significant contribu-
tion toward that prosperity.49

The fundamental theory is that economic prosperity 
occurs when incomes continually rise. “Higher incomes 
mean increased choices, richer lives, an improved qual-
ity of life for those that benefit from them.”50 This idea 
is translated into, and measured by, increases in GDP 
per capita, the sum total of everything produced within 
a nation’s borders.51 A rising GDP will lead to increasing 
incomes so long as there is growth in the economy that is 

46. Thomas Sowell, Basic Economics: A Common Sense Guide to the 
Economy 2 (Basic Books ed., 2015).

47. Ricardo F. Crespo et al., Happiness Economics, Eudiaimonia and Positive 
Psychology: From Happiness Economics to Flourishing Economics, J. Happi-
ness Stud. 931, 932 (2014), https://doi.org/10.1007/s10902-014-9541-4 
[https://perma.cc/XP95-U7JZ].

48. Corey Miller, In Search of the Good Life: Through the Eyes of Ar-
istotle, Maiomonides and Aquinas 6 (Pickwick Publications ed., 2019).

49. Tim Jackson, Prosperity Without Growth: Foundations for the 
Economy of Tomorrow 121 (Routledge ed., 2nd ed. 2017).

50. Id. at 3.
51. Sowell, supra note 46, at 350.
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faster than population growth.52 GDP must rise at least as 
fast as population to conserve the average level of people’s 
income.53 Thus, in the conventional view, prosperity results 
when there is continued growth.54 In fact, the very idea of 
prosperity without growth is an oxymoron to most “engine 
of growth” economists.55 Our economic model of capital-
ism is reliant on the powerful engine of growth.56

We are told that growth equals prosperity. Prof. Tim 
Jackson, the Economics Commissioner of the Sustain-
able Development Commission of the United Kingdom 
(“SDC”), summarizes the theoretical relationship between 
GDP and prosperity in the following manner:

The GDP counts the economic value of goods and ser-
vices exchanged on the market. If we’re spending more and 
more money on more and more commodities it’s because 
we value them. We wouldn’t value them if they weren’t at 
the same time improving our lives. Hence a continually 
rising per capita GDP must be improving our lives and 
increasing our prosperity.57

He further summarizes the current economic model of 
capitalism as follows:

The modern economy is structurally reliant on economic 
growth for its stability. When growth falters—as it did 
dramatically during the [2008] financial crisis—politicians 
panic. Businesses struggle to survive. People lose their jobs 
and sometimes their homes. A spiral of recession looms.58

Although not an economist, Packard also provided 
his basic explanation of the American economic model 
and its dynamics in a chapter in The Waste Makers enti-
tled Growthmanship. The second Industrial Revolution 
of the late 19th century and early 20th century brought 
mechanization, substantially increased productivity, and 
the ability of business to provide American society with 
an increased supply of goods that would serve our needs 
and provide us with certain luxuries. This utopian situation 
seemed to be one that could exist unabated so long as Say’s 
Law was in effect.59 This principle was named for French 
economist Jean-Baptiste Say and it basically argued that 
the production of output, and the generation of income for 

52. Jackson, supra note 49, at 4.
53. Id.
54. Id.
55. Jackson, supra note 49, at 5. Although Prof. Tim Jackson summarizes this 

seemingly accepted doctrine, he and the SDC subsequently question both 
its logic and its correctness. See discussion accompanying notes 88 and 89.

56. Jackson, supra note 49, at 20.
57. Id. at 4. Commentators note, however, that GDP has inherent problems 

in how it evaluates growth and progress. Economist Robert Pollin states: 
“[T]here is no disputing that it [GDP] fails to account for the production 
of environmental bads, as well as consumer goods. It does not account for 
unpaid labor, most of which is performed by women, and GDP per capita 
tells us nothing about the distribution of income or wealth.” Robert Pollin, 
De-Growth vs a Green New Deal, New Left Rev. 112 (2018), at 7.

58. Jackson, supra note 49, at 14. Jackson further states at page 64:
.  .  . [M]odern economies are driven towards economic growth. 
For, as long as the economy is growing, positive feedback mecha-
nisms tend to push this system towards further growth. When con-
sumption growth falters the system is driven towards a potentially 
damaging collapse with a knock-on impact on human flourishing. 
People’s jobs and livelihoods suffer.

59. Packard, supra note 27, at 36.

those producing such output, were not independent con-
cepts.60 Whether a country produced a large output or a 
small one, the incomes generated by the economy would 
always be enough to buy such output. Say’s Law has often 
been considered as standing for the proposition that “sup-
ply creates its own demand.”61 This principle therefore 
meant that there was no economic limit to what output 
consumers could purchase. To paraphrase the well-known 
line from the 1989 movie Field of Dreams: “Produce it and 
they [buyers] will come.”62 Or, in the words of economist 
John Kenneth Galbraith: “Production only fills a void that 
it has itself created.”63

However, as the 20th century progressed, serious con-
cerns about the reality of Say’s Law started to surface.64 
Some of this concern was expressed by Paul Mazur, a 
senior partner at Lehman Brothers, who examined eco-
nomic recessions and asserted:

The giant of mass production can be maintained at the 
peak of its strength only when its voracious appetite can be 
fully and continuously satisfied . . . . It is absolutely neces-
sary that the products that roll from the assembly lines of 
mass production be consumed at an equally rapid rate and 
not be accumulated in inventories.65

Mazur and economists such as John Maynard Keynes 
began voicing a concern that Say’s Law may not be true.66 
There may not always be consumer demand to meet the 
supply, therefore business should not assume demand but 
instead, affirmatively create it. The theory that demand 
should be stimulated, not assumed, is a foundational ele-
ment of Keynesian economics. Contrary to the implications 
of Say’s Law, “Keynesians recommend that governments 
should intervene to stimulate demand . . . .”67 Packard sug-
gests that business took up this challenge by focusing on 
its ability to stimulate greater desire and “need” for goods 
by consumers.68 This philosophy was captured in the words 
of marketing consultant Victor Lebow who suggested that 
“forced consumption” was necessary:

Our enormously productive economy  .  .  . demands that 
we make consumption our way of life, that we convert 
the buying and use of goods into rituals, that we seek our 
spiritual satisfactions, our ego satisfactions, in consump-
tion . . . . We need things consumed, burned up, worn out, 
replaced, and discarded at an ever increasing rate.69

The economic thinking of the early 1900s that growth of 
our economy did not have to worry about consumption 

60. Sowell, supra note 46, at 604.
61. It should be noted that this phrase was never actually used by Say. Say’s Law 

of Markets, Investopedia, https://www.investopedia.com/terms/s/says-law.
asp [https://perma.cc/37PZ-UNMR] (last updated Nov. 27, 2020).

62. Field of Dreams (Universal Pictures 1989).
63. John Kenneth Galbraith, The Affluent Society 152–53 (1952).
64. Packard, supra note 27, at 36.
65. See Packard, supra note 27, at 36–37 (citing Paul Mazur, The Standards 

We Raise: The Dynamics of Consumption (1953)).
66. Sowell, supra note 46, at 604–05.
67. Say’s Law of Markets, Investopedia, supra note 60.
68. Packard, supra note 27, at 37.
69. Id. at 37–38 (quoting Victor Lebow, Price of Competition in 1955, Vol. 

XXXI, J. Retailing No. 1 (Spring 1955, 7; Winter 1955-1956), 166).
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or taking steps to encourage it—after all, demand would 
naturally meet supply—changed to a view that demand 
needed to be stimulated to keep up with the supply side. 
The production beast needed to be fed and consumer 
demand for products could not be taken for granted.

Environmentalist Paul Hawken, physicist Amory 
Lovins, and environmentalist Hunter Lovins describe the 
mindset of the present capitalist system as consisting of the 
following attributes:

• Economic progress can best occur in free 
market systems of production and distribution 
where reinvested profits make labor and capital 
increasingly productive.

• Competitive advantage is gained when bigger, 
more efficient plants manufacture more prod-
ucts for sale to expanding markets.

• Growth in GDP maximizes human welfare.

• Any resource shortages that do occur will elicit 
the development of substitutes.

• Concerns for a healthy environment are impor-
tant but must be balanced against the require-
ments of economic growth if a high standard of 
living is to be maintained.

• Free enterprise and market forces will allocate 
people and resources to their highest and 
best use.70

The third bulleted point above should be particularly 
noted. It not only identifies growth as the driver of our 
economy, but interestedly proclaims that it is the avenue 
to the best quality of life for human beings—maximiza-
tion of human welfare. The fourth bulleted point is also of 
interest. It opines that our current economic system does 
not need to be concerned for the availability of natural or 
other resources; substitutes can always be found.

To summarize, our current economic model seemingly 
requires that our economy continue to produce more and 
more goods and services so that GDP continues to rise. 
Availability of adequate resources for that production 
should not be the subject of worry. However, a theory devel-
oped that increased production output did not guarantee 
that there would be levels of consumption adequate to soak 
up this production. Therefore, production and marketing 
practices needed to be created in order to keep fueling the 
economic engine of growth. Otherwise, bad things would 
happen. Planned obsolescence practices grew out of this 
need to constantly stoke consumer demand.71

70. Paul Hawken et al., Natural Capitalism: The Next Industrial Revo-
lution 6 (1999).

71. Planned obsolescence is one of nine strategies identified by Packard that he 
believed our economic system was using to make “Americans in large num-

B. Changing the Economic Model

Can this economic model be changed? Theoretically, the 
answer is yes. Or no. Or maybe. In this age of heightened 
concern for our planet and its potential limits, there has 
been increased commentary on whether the existing model 
requires change and, if so, how to do it. The options range 
from maintaining the existing levels of economic growth (a 
so-called steady state), to reducing the level of growth, to 
actually eliminating growth altogether.72

So, can we have our cake and eat it too? Can we con-
tinue to grow our economy but do so in a sustainable way? 
Most current policies are centered in a belief that this can 
occur. We can have a “green economy.” Said differently, 
the current, predominate view is that we can successfully 
“decouple” our economic progress from our use of increas-
ing amounts of resources.73 “Decoupling” is defined by 
ecological economists as economic output that continues 
to be maximized but by progressively using less energy 
and raw materials.74 In other words, decoupling is about 
increasing the level of efficiency.75 It is based in a wide-
spread view “that a combination of new technologies, a shift 
from goods to services, and more reuse and recycling, will 
decouple economic growth from throughput, especially 
critical components such as fossil fuels, allowing growth to 
continue while resource inputs and wastes decline.”76

The theory that society can decouple GDP from envi-
ronmental impacts is prevalent but hardly proven at this 
time. In no way can it be deemed a settled solution to the 
world’s sustainability concerns. In their article entitled Is 
Decoupling GDP Growth From Environmental Impact Pos-
sible?, Prof. James Ward et al. indicate that the decoupling 
philosophy has been incorporated into existing interna-
tional indicators of sustainable development and policy 
objectives such as the United Nations’ SDGs.77 These poli-
cies make sense if decoupling is possible. They are missing 
the mark if decoupling doesn’t work.78

bers into voracious, wasteful, compulsive consumers.” Packard, supra note 
27, at 38.

72. See Riccardo Mastini, Degrowth: The Case for a New Paradigm, Open De-
mocracy (June 8, 2017), https://www.opendemocracy.net/en/degrowth-
case-for-constructing-new-economic-paradigm/ [https://perma.cc/3B7Q-
9F8P] (last visited Mar. 16, 2021). Ricardo Mastini discusses a new eco-
logical economy without growth that is building on ecological economist 
Herman Daly’s “steady-state economy” idea. Id. A steady state economy 
entails stabilized population and per capita consumption. Birth rates equal 
death rates, and production rates equal depreciation rates. Minimizing 
waste allows for a steady state economy at higher levels of production and 
consumption. See also Steady State Economic Definition, Ctr. for the Ad-
vancement of the Steady State Econ., https://steadystate.org/discover/
definition/ [https://perma.cc/2NEY-EHPS] (last visited June 2, 2021) (pro-
viding a fuller description of the steady state).

73. Id.
74. Id.
75. Id.
76. Peter Victor, Growth, Degrowth and Climate Change: A Scenario Analysis, 

Ecological Econ. 1, 1 (2011), DOI 10.1016/j.ecolecon.2011.04.013. 
Identifying existing analyses, Victor states the prognosis that cheap supplies 
of materials, in particular fossil fuel sources of energy, needed for economic 
growth are not expected to last far into the 21st century, undermining a 
fundamental condition on which past economic growth has been based. Id.

77. James Ward et al., Is Decoupling GDP Growth From Environmental Impact 
Possible?, 11 PLoS ONE 1, 2 (2016) https://doi.org/10.1371/journal.
pone.0164733 [https://perma.cc/WG7L-K39C].

78. Id.
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The success of decoupling may depend on what type is 
implemented. On the one hand, there is “relative” decou-
pling. This has been defined as higher rates of economic 
growth than rates of growth in material consumption and 
environmental impact.79 As stated above, this is about 
increasing the efficiency of operations so that growth 
continues but with more prudent use of resources. Busi-
nesses are always striving to become more efficient, so 
relative decoupling seems to be a strategy that can be read-
ily accepted in the marketplace. However, with relative 
decoupling, society is still utilizing resources, possibly at 
the same historic levels. The world is just acting more effi-
ciently by producing economic output at an even greater 
relative level.80 Therefore, Prof. Robert Pollin concludes, 
“[t]he more modest goal of relative decoupling—through 
which fossil-fuel consumption and CO2 [carbon dioxide] 
emissions continue to increase, but at a slower rate than 
GDP—is therefore not a solution.”81

The other form of decoupling is known as “absolute” 
decoupling. This occurs when ecological resource use 
declines in absolute terms over time.82 This scenario appears 
to be what the world needs in order to ensure that future 
generations have the resources they need. However, at least 
one author states that “evidence of [absolute decoupling] 
happening anywhere in the world is hard to find.”83 Can we 
continue to grow GDP and simultaneously reduce, on an 
absolute basis, our use of resources? The SDC is skeptical:

The message here is not decoupling is unnecessary. On the 
contrary, absolute reductions in throughput are essential. 
The question is, how much is achievable? How much de-
coupling is technologically and economically viable? With 
the right political will, could relative decoupling really 
proceed fast enough to achieve real reductions in emis-
sions and throughput, and allow for continued economic 
growth? These critical questions remain unanswered by 
those who propose decoupling as the solution to the di-
lemma of growth.84

79. Id. The SDC says that relative decoupling refers to a decline in the eco-
logical intensity per unit of economic output. “In this situation, resource 
impacts decline relative to the GDP. But they don’t necessarily decline in 
absolute terms. Impacts may still increase, but do so at a slower pace than 
growth in the GDP.” Tim Jackson, Sustainable Dev. Comm’n, Prosper-
ity Without Growth?: The Transition to a Sustainable Economy 48 
(2009), https://www.growthintransition.eu/wp-content/uploads/prosper-
ity_without_growth_report.pdf [https://perma.cc/X2EV-6LN7] [hereinaf-
ter “SDC”].

80. So, instead of producing X amount of output with Y amount of energy, the 
economy is improving performance by producing X+2 amount of output 
with the same Y amount of energy. The point, however, is that the Y amount 
of energy continues to be used.

81. Pollin, supra note 57, at 9.
82. Mastini, supra note 72.
83. Id. Pollin acknowledges the overall validity of this point but points out 

that twenty-one countries, including the United States, Germany, the UK, 
Spain, and Sweden, all absolutely decoupled GDP growth from CO2 emis-
sions during the period from 2000 to 2014. Pollin, supra note 57, at 9–10. 
In other words, GDP expanded during that time despite reductions in emis-
sions. Pollin, supra note 57, at 9–10.

84. SDC, supra note 79, at 52.

Many more studies and analyses will be needed to fig-
ure out whether decoupling can create the “greenest” 
of economies.85

The uncertainty of whether decoupling can work has 
led many economists, philosophers, and others to suggest 
that we need a more radical approach and move toward 
“degrowth.” It is a concept that suggests that economic 
growth is not the future solution to our efforts to flourish 
and increase our well-being. As stated by Giorgos Kallis 
et al.:

Degrowth seeks to liberate people’s time and energy 
to engage life journeys with patience, compassion, and 
care for self and others, rather than desperately work-
ing more and buying more to escape the pain, sad-
ness and frustration of finding meaning in the face of 
life’s vulnerabilities.86

In a draft report of the Organisation for Economic Co-
operation and Development’s Secretary General’s Advisory 
Group Beyond Growth: Towards a New Economic Approach 
dated September 12, 2019, the following conclusions on 
growth in OECD countries are stated:

1. GDP growth no longer translates into ris-
ing standards for those on median and 
lower incomes.

2. GDP growth no longer correlates to improve-
ments in well-being. “[W]e now understand 
that people’s sense of a fulfilled and flourish-
ing life comes also from a wide variety of other 
factors: from the security and satisfaction they 
experience in work; their physical and mental 
health, social networks and personal and fam-
ily relationships; and from social goods such 
as the levels of crime and trust in society, and 
the quality of public services such as health 
and education. None of these are automatically 
improved simply by higher GDP, and can often 
be harmed by the ways it is generated . . . .”

3. Severe environmental degradation has forced a 
recognition that today’s patterns of growth are 
undermining our capacity to maintain current 
standards of living.87

85. Ward et al. conclude that their model:
demonstrates that growth in our GDP ultimately cannot plausibly 
be decoupled from growth in material and energy use, demonstrat-
ing categorically that GDP growth cannot be sustained indefinitely. 
It is therefore misleading to develop growth-oriented policy around 
the expectations that decoupling is possible. However, we also note 
that GDP has been shown to be a poor proxy for societal well-be-
ing, something it was never designed to measure, and GDP growth 
is therefore a questionable long-term societal goal in any case . . . if 
GDP growth as a societal goal is unsustainable, then it is ultimately 
necessary for nations and the world to transition to a steady or 
declining GDP scenario.

 Ward et al., supra note 77, at 10–12.
86. Giorgos Kallis et al., The Case for Degrowth 10 (Polity Press 2020).
87. Org. for Econ. Coop. & Dev., Draft Report of the Secretary Gen-

eral’s Advisory Group on a New Growth Imperative: Beyond Growth: 
Towards a New Economic Approach 6 (2019), https://www.oecd.org/naec/
averting-systemic-collapse/SG-NAEC(2019)3_Beyond%20Growth.pdf 
[https://perma.cc/JKJ6-DBQA]. It is important to note that the OECD’s 
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This theme is also pursued by the SDC in its report.88 
In a section on human flourishing, the report states: “We 
must bring back into society a deeper sense of the purpose 
of living. The unhappiness in so many lives ought to tell 
us that success alone is not enough. Material success has 
brought us to a strange spiritual and moral bankruptcy.”89

Kallis et al. suggest that degrowth is needed to change 
our mindsets on growth. They state:

Degrowth seeks to unsettle the common conviction that 
growth behavior is driven by natural instincts. Powerful 
cultural and scientific narratives portray evolution as driv-
ing humans toward economic expansion: “Humans are 
genetically programmed to always want more.” “Growth 
results naturally when people are free to invent things that 
other people want.” “Stopping growth is not only tyranni-
cal, but against human nature.”90

Philosopher Andre Gorz has written that “even at zero 
growth, the continued consumption of scarce resources 
will inevitably result in exhausting them completely. The 
point is not to refrain from consuming more and more, but 
to consume less and less—there is no other way of conserv-
ing the available reserves for future generations.”91

The proposals known as the “Green New Deal” may 
come the closest to the concept of degrowth. But a 
degrowth world is even more radical.92 It requires that we 
substantially change our priorities from what they cur-
rently are. It means distributing our resources globally 
entirely differently than how they are currently allocated. 

Advisory Group was not willing to totally abandon growth. However, 
its thoughts on growth signify the real questions that exist about wheth-
er simple economic prosperity is the route to well-being and happiness.

88. See SDC, supra note 79.
89. Id. at 85. It is worth quoting a few more thoughts of the report on our so-

called social recession:
Prosperity is not synonymous with material wealth. And the re-
quirements of prosperity go beyond material sustenance. Rather, 
prosperity has to do with our ability to flourish: physically, psy-
chologically and socially. Beyond sheer subsistence or survival, 
prosperity hangs on our ability to participate meaningfully in the 
life of society. . . . In summary, we are faced with an unavoidable 
challenge. A limited form of flourishing through material success 
has kept our economies going for half a century or more. But it is 
completely unsustainable and is now undermining the conditions 
for a shared prosperity. The materialistic vision of prosperity has to 
be dismantled.

 Id. at 86, 91.
90. Kallis et al., supra note 86, at 15.
91. Susan Paulson, Degrowth: Culture, Power and Change, 24 J. Pol. Ecology 

425, 427 (2017) (quoting André Gorz, Ecology as Politics (Quebec: 
Black Rose Books, 1980)).

92. A key difference between the Green New Deal ideas and the philosophy of 
degrowth centers on the role and importance of growth. Green New Deal 
advocates maintain that investments in renewable energy will stimulate eco-
nomic growth. The degrowth argument holds instead that the slower the 
rate of growth, the easier it is to achieve emissions restrictions. GDP reduc-
tion, however, is not an objective of growth. “Sustainable degrowth will 
involve a decrease in GDP as currently measured, because of a reduction 
in the large-scale, resource-intensive productive and consumptive activities 
that constitute a big portion of GDP. The degrowth hypothesis is that GDP 
can go down and nevertheless quality of life can improve.” Riccardo Mas-
tini et al., A Green New Deal Without Growth?, 179 Ecological Econ. 
106832, 106834 (2021) (quoting François Schneider et al., Crisis or Oppor-
tunity? Economic Degrowth for Social Equity and Ecological Sustainability, 18 
J. Clean Prod. 511-18 (2010)). Mastini et al. explore what a Green New 
Deal without growth could look like.

Professor Pollin concludes that a degrowth agenda would 
be very harmful:

If we assume that, following a degrowth agenda, global 
GDP contracts by 10 per cent over the next two decades, 
that would entail a reduction of global GDP four times 
greater than during the 2007-09 financial crisis and Great 
Recession . . . . [T]he immediate effect of any global GDP 
contraction would be huge job losses and declining liv-
ing standards for working people and the poor. During 
the Great Recession, global unemployment rose by over 
30 million. I have not seen a convincing argument from 
a degrowth advocate as to how we could avoid a severe 
rise in mass unemployment if GDP were to fall by twice 
as much.93

Can we thrive in an economic environment of zero or 
negative growth? As described above, the rebuttals are 
fierce. Profs. Myron Gordon and Jeffrey Rosenthal sug-
gest that the risk of businesses going bankrupt is too high 
in an economy where there is a zero or negative aver-
age growth rate of consumption and investment.94 Prof. 
Mathias Binswanger similarly concludes that growth is 
critically important in capitalist economies, but for dif-
ferent reasons.95

In the report Prosperity Without Growth? The Transition 
to a Sustainable Economy, the SDC summarized its five-year 
study, Redefining Prosperity. The SDC’s report acknowl-
edged the growth imperative: “[t]he growth imperative has 
shaped the architecture of the modern economy.”96 In fact, 
“[t]he modern economy is structurally reliant on economic 
growth for its stability.”97 The SDC further describes the 
current economic model:

But if the economy doesn’t grow, there is a downward 
pressure on employment. People lose their jobs. With less 
money in the economy, output falls, public spending is 
curtailed and the ability to service public debt is dimin-
ished. A spiral of recession looms. Growth is necessary 
within this system just to prevent collapse.98

What is described above is referred to by Professor 
Binswanger as the circular flow of the economy.99

Despite the statement of Hawken et al. above regard-
ing the need for growth to continue human welfare, the 
irony of the growth imperative is that human flourishing 
or human happiness may not actually be furthered by eco-
nomic growth. The Economics Commissioners for the SDC 
points out that a “growing ‘social recession’ in advanced 
economies has accompanied the relative economic success 

93. Pollin, supra note 57, at 21–22.
94. Myron J. Gordon & Jeffrey S. Rosenthal, Capitalism’s Growth Imperative, 27 

Cambridge J. Econ. 25 (2003).
95. Mathias Binswanger, Is There a Growth Imperative in Capitalist Economics? 

A Circular Flow Perspective, 31 J. Post-Keynesian Econ. 707, 724 (2009). 
Professor Binswanger models his analysis of a growth imperative based on 
certain institutional features of capitalist economies (including the role of 
banks in a credit economy) that he believes are neglected in conventional 
growth theory.

96. SDC, supra note 79, at 6.
97. Id. at 5.
98. Id. at 8.
99. See Binswanger, supra note 95.
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of the last decade.”100 People are not necessarily happier 
by reason of the significant growth in GDP in developed 
countries.101 This growth has also led to increased dispari-
ties between the affluent and those left out of the econo-
my’s benefits.102 In other words, the SDC suggests that our 
current economy is not maximizing human welfare.103

But returning to the beginning—dare we question the 
imperative of growth? On the one hand is the view of Prof. 
Kenneth Boulding who said: “Anyone who believes that 
exponential growth can go on forever in a finite world is 
either a madman or an economist.”104 Professor Jackson 
suggests that “[q]uestioning growth is deemed to be the act 
of lunatics, idealists[,] and revolutionaries.”105 But the SDC 
does just that; it questions growth in its current form as a 
model for the future.106 It offers twelve steps that can be 
taken by capitalist countries toward a “macro-economics 
for sustainability” that is not dependent on relentless con-
sumption growth.107

So, there is possibly a path toward prosperity and flour-
ishing that is not dependent on significant growth. Maybe 
we can indeed create the greenest of economies. Maybe we 
can reimagine our world with an economy based on sub-
stantially changed priorities about what will enable us to 
flourish and be happy in the truest sense. However, much 
more work needs to be done to develop these new eco-
nomic theories and have them accepted within our capi-
talistic system.

C. Elimination of Planned Obsolescence 
From the Economic Model

The existing economic model strongly drives growth and 
creates practices such as planned obsolescence that further 
growth. As noted above, there are a number of ideas for 
how the economic model could be changed. The foregoing 
brief synopsis of how capitalist economies work suggests 
that the elimination of planned obsolescence designs will 
be challenging and require a new economic model of oper-
ation.108 The SDC’s analysis suggests that, with dramatic 

100. SDC, supra note 79, at 16.
101. Id.
102. See id. at 46.
103. See id.
104. See Energy Reorganization Act of 1973: Hearing on H.R. 11510, 93rd 

Cong. 248 (1973) (statement of Kenneth Boulding, Economist, Univer-
sity of Colorado).

105. SDC, supra note 79, at 5.
106. Id.
107. SDC, supra note 79, at 101–07. Although these twelve steps will not be 

described here, suffice it to say that they will require a substantial mindset 
change by capitalist countries.

108. Author Alan Holland suggested that the initial response to economic ac-
tivity that was deemed “unsustainable” was the view that “human soci-
ety would have to abandon the attempt to improve the human condition 
through economic growth, and settle instead for zero growth.” Alan Hol-
land, Sustainability, in A Companion to Environmental Philosophy 
390 (Dale Jamieson ed., 2001). Holland is not suggesting that the answer 
lies in total abandonment of growth. Neither is this author, although the 
revised set of worldly values that are the foundation of the degrowth nar-
rative seem attractive. Consideration needs to be given to the question of 
whether any social condition of the world will be substantially worsened by 
a degrowth economy.

new thinking, there is another model out there that could 
be implemented. This will take time, analysis, debate, and 
some universal coordination.

However, any change will not occur overnight and will 
not be simple. In the meantime, businesses will hopefully 
gravitate in the right direction on their own and become 
sustainable, in the broad sense described above. Pressure 
from international governing bodies and consumer groups 
may be necessary. In the meantime, planned obsolescence 
practices continue. Can they be reined in through new 
legal requirements and remedies for their violation?

V. Creation of a Legal Remedy

Global societies have attempted to address sustainability 
issues that they face by various legal approaches such as 
treaties, laws, constitutional provisions, and regulations. 
Before the U.N. Conference on Environment and Devel-
opment, better known as the Earth Summit, in Rio de 
Janeiro in 1992 brought the term “sustainable develop-
ment” into more common usage, the National Environ-
mental Policy Act of 1969 declared sustainable development 
to be national policy in the United States.109 The National 
Environmental Policy Act creates a national policy “to cre-
ate and maintain conditions under which man and nature 
can exist in productive harmony, and fulfill the social, eco-
nomic and other requirements of present and future gener-
ations of Americans.”110 Numerous environmental laws at 
the federal and state level help further this goal. However, 
the country has not, for the most part, directly addressed 
obsolescence design through legal mandates.

Legal developments, however, primarily in Europe, have 
recently led to planned obsolescence being referred to as 
a “board level issue for manufacturers.”111 In other words, 
companies that ignore trends in the law in this area do so at 
significant risk to their organizations. France has decided 
to directly address the planned obsolescence practice 
through comprehensive law. In Art. I.213-4-1, introduced 
by the law 2015-992, a definition of planned obsolescence 
is set forth which states that it is “the use of techniques 
by which the person/entity responsible for placing a prod-
uct on the market deliberately intends to shorten the life 
cycle in order to increase its replacement rate.”112 Pursuant 
to the so-called Hamon Law, this practice is a criminal 
offense punishable by a two-year prison sentence and a fine 
of up to €300,000 or up to 5% of the company’s average 

109. 42 U.S.C. § 4331(a).
110. Id.
111. Sonia Cissé et al., In the Crosshairs: Planned Obsolescence, Lexology (Mar. 

31, 2020), https://www.lexology.com/library/detail.aspx?g=463c3580-
1dfc-48b4-b57c-159b147b4708 [https://perma.cc/Y4XC-MF5D] (last 
visited Feb. 25, 2021).

112. Jurgita Malinauskaite & Fatih Buğra Erdem, Planned Obsolescence in the 
Context of a Holistic Legal Sphere and the Circular Economy, Oxford J. of 
Legal Stud. (2021), https://doi.org/10.1093/ojls/gqaa061 [https://perma.
cc/VPG3-ZRNM] (discussing Loi 2015-992 du 17 août 2015 relative á la 
transition énergétique pour la croissance verte [Law 2015-992 of August 
17, 2015 on Energy Transition for Green Growth], Journal Officiel de 
la République Française [J.O.] [Official Gazette of France], Aug. 18, 
2015).
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turnover.113 Litigation has been brought in France against 
certain businesses based on French law.114 As noted below, 
France recently fined Apple for the intentional slowing of 
previously sold iPhones through software updates, with-
out informing consumers. Although France’s Hamon Law 
addresses certain types of obsolescence designs, it does not 
appear to cover all of the types of obsolescence practices 
(such as design for fashion or design aesthetics for reduced 
customer satisfaction).

The European Union recently published a document 
called the Circular Economy Action Plan (“CEAP”).115 
The CEAP announces a future goal of revising consumer 
law to make sure that customers receive trustworthy and 
relevant information on their purchased products at the 
time of sale, including information on lifespan and avail-
ability of repair services, spare parts, and repair manuals. 

113. See Mariateresa Maggiolino, Planned Obsolescence: A Strategy in Search of Le-
gal Rules, 50 Int’l Rev. Intell. Prop. & Competition L. 405, 407 (2019).

114. A consumer group known as Halté a Obsolescence Programmeé (“End 
Planned Obsolescence”) sued four printer companies in 2017 alleg-
ing that these businesses intentionally misled consumers with respect 
to the expected lifespans of their printer ink. David Schrieberg, Land-
mark French Lawsuit Attacks Epson, HP, Canon and Brother for “Planned 
Obsolescence,” Forbes (Sept. 26, 2017), https://www.forbes.com/sites/
davidschrieberg1/2017/09/26/landmark-french-lawsuit-attacks-epson-hp-
canon-and-brother-for-planned-obsolescence/#44f07d11b36a [https://
perma.cc/VK85-2794] (last visited Feb. 25, 2021). Apple has been sued 
in a similar manner in France. Jeremy B. White, Apple Sued Over Slow-
ing Phones in France, Where Planned Obsolescence Is a Crime, Independent 
(Dec. 28, 2017), https://www.independent.co.uk/life-style/gadgets-and-
tech/apple-lawsuit-phones-slow-france-planned-obsolescence-legal-chal 
lenge-crime-a8132371.html [https://perma.cc/HHF8-2532] (last visited 
Feb. 25, 2021). A separate French consumer group called UFC-Que Choi-
sir filed a planned obsolescence claim in September 2020 against Japanese 
company Nintendo alleging that Nintendo knew some controllers for its 
Switch console would prematurely fail. Nintendo Switch Faces French Claim 
of “Planned Obsolescence,” TechXplore (Sept. 22, 2020), https://techx-
plore.com/news/2020-09-nintendo-french-obsolescence.html [https://
perma.cc/WTD3-N94M] (last visited Nov. 7, 2020). A consumer group 
in Spain called FACUA-Consumers in Action filed a claim before the Eu-
ropean Commission and the Spanish Public Prosecution Office against 
Apple for allegedly committing various wrongdoings related to obsoles-
cence practices. Covadonga Maestro, Planned Obsolescence and Consumers’ 
Rights, Bird & Bird (Feb. 2018), https://www.twobirds.com/en/news/
articles/2018/global/planned-obsolescence-and-consumer-rights [https://
perma.cc/EY4A-LQXJ]. It was also reported at the time that challenges 
were occurring to Apple’s obsolescence practices in South Korea and Italy. 
See Chris Welch, South Korea Prosecutors are Investigating Apple’s iPhone Bat-
tery Controversy, Verge (Jan. 21, 2018, 4:00 PM), https://www.theverge.
com/2018/1/21/16916448/south-korea-apple-slow-iphone-performance-
battery-probe [https://perma.cc/LUA5-K888].

115. Eur. Comm’n, Circular Economy Action Plan: For a Cleaner and 
More Competitive Europe (2020), https://ec.europa.eu/environment/
circular-economy/pdf/new_circular_economy_action_plan.pdf [https://
perma.cc/QD2Y-4C83] (last visited July 2, 2020). A similar effort to the 
Circular Economy Action Plan has not yet taken hold in the United States. 
However, there has been some voluntary movement by businesses toward a 
circular model as demonstrated by Nike. Nike, Inc., Circularity Work-
book: Guiding the Future of Design, https://www.nikecirculardesign.
com/guides/CircularityGuide.pdf [https://perma.cc/52QA-6ACP] (last vis-
ited Feb. 26, 2021). Nike tells us that it is using 10 Principles for Circular 
Design to create products “with the end in mind.” Id. Other examples in-
clude ASICS, Pentland Brands, doTerra, TOUS, Levis, and Natura. See Ma-
ria Morais, Circular Economy Examples: Brands Changing the Game, Future 
of Customer Engagement and Experience (Jan. 8, 2020), https://www.
the-future-of-commerce.com/2020/01/08/circular-economy-examples/ 
[https://perma.cc/H7LZ-6E9W] (last visited Feb. 26, 2021). If a company 
such as Nike is eventually successful in implementing a design process that 
incorporates the principles such as those of the CEAP, possibly the label of 
a “sustainable business” may be appropriate. However, manufacturing by 
most businesses has a long way to go in this regard, so a current characteriza-
tion of “sustainable” for most is questionable.

The CEAP further states that the European Commission 
will “also consider further strengthening consumer protec-
tion against greenwashing and premature obsolescence, 
setting minimum requirements for sustainability labels/
logos and for information tools.”116 Additionally, the Euro-
pean Commission states its intention to work toward a new 
“right to repair” for consumers.117

In a step toward implementation of the CEAP and pos-
sible new or revised legislation in the European Union, the 
European Commission issued an Inception Impact Assess-
ment, which aims to inform citizens and stakeholders of 
the Commission’s plans in order to allow them to provide 
feedback on initiatives being considered. Of particular sig-
nificance is a Commission statement of one of the problem 
areas it is trying to address:

Consumers have to contend with commercial practices 
that cause confusion and misinformation, or breed mis-
trust and dampen their interest in purchasing sustain-
able products:

a) Early failure (particularly of durable consumer 
goods), i.e. goods are purposely designed not to last 
as long as the average consumers would expect to fail 
due to poor manufacturing, choice of materials, etc. 
(“planned/premature obsolescence”);

b) vague, misleading or unfounded information on 
products’ environmental characteristics (“greenwash-
ing”); and

c) the proliferation of sustainability logos, trust marks, 
claims, etc. signaling economic, social and environ-
mental virtues, and online information (e.g. mobile 
applications comparing the carbon footprints of 
selected products) that, differently from greenwash-
ing, are difficult to interpret or verify.118

Domestically, a number of states have introduced so-
called right to repair laws. Massachusetts was at the fore-
front on right to repair reform with the Motor Vehicle 
Owners’ Right to Repair Act, which was signed into law 
in 2013 and mandated that automakers make available 
the parts and information necessary for repairs.119 Vari-
ous states have passed digital right-to-repair laws. Illinois 
is among the states currently considering such law which 
would create the right for consumers and smaller indepen-
dent repair businesses to have access to instructions, parts, 
and tools necessary to repair electronics.120 If passed into 

116. See Circular Economy Action Plan, supra note 115, § 2.2.
117. See id.
118. Consumer Policy—Strengthening the Role of Consumers in the Green Tran-

sition, Eur. Comm’n (2020), https://ec.europa.eu/info/law/better-regula-
tion/have-your-say/initiatives/12467-Empowering-the-consumer-for-the-
green-transition [https://perma.cc/CE4U-BRPQ]. France became the first 
European country to introduce new repairability requirements that apply 
to five types of electronics and home appliances. Manufacturers need to 
identify the ease of repair of these products by rating them from one to ten. 
See Ministère de la Transition Écologique, Indice de Réparabilité (July 2, 
2021),  https://www.ecologie.gouv.fr/indice-reparabilite#scroll-nav__6 [https:// 
perma.cc/92XQ-HF5V].

119. An Act Relative to Automotive Repair, 2013 Mass. Adv. Legis. Serv. 165 
(LexisNexis) (codified at Mass. Gen. Laws ch. 93K (2021)).

120. Bill Status of HB 3061: 102nd General Assembly, Ill. Gen. Assembly, https://
www.ilga.gov/legislation/BillStatus.asp?DocNum=3061&GAID=16&Doc 
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law, this type of legislation would require manufacturers of 
electronic equipment to sell repair parts and release service 
information to consumers and independent repair shops.121 
It is reported that at least twenty-five states are considering 
right-to-repair laws.122

The energy behind right-to-repair legislation increased 
after President Joseph Biden issued an Executive Order 
on July 9, 2021, wherein he encouraged the Federal Trade 
Commission (“FTC”) to use its authority to address “unfair 
anticompetitive restrictions on third-party repair or self-
repair of items.”123 The FTC followed this by adopting a 
Policy Statement on July 21, 2021, wherein it stated that it 
would ramp up law enforcement against repair restrictions 
that prevent small businesses, workers, consumers, and 
even government entities from fixing their own products.124

There have also been some lawsuits by consumers in 
the United States targeting obsolescence practices on cer-
tain grounds. Of particular note is a class action lawsuit 
in California against Apple for secretly throttling older 
iPhones, slowing the performance of older iPhones as new 
versions are introduced.125 This litigation was settled in 
early 2021, with Apple agreeing to pay consumers up to 
$500 million.126 In addition, Apple agreed in November 
2020 to settle allegations from thirty-three U.S. states and 
the District of Columbia that it slowed down iPhones to 
hide battery issues and drive users to buy new devices. The 
deal requires payment to these jurisdictions of $113 mil-
lion.127 Tesla has also been sued by owners of its vehicles in 

TypeID=HB&LegID=131984&SessionID=110&GA=102 [https://perma.
cc/2V7K-H4YB] (last visited April 2, 2022) (proposed bill referred to as the 
Digital Fair Repair Act). Another recent state taking action on “right to re-
pair” legislation is New York, where on June 10, 2021, the Senate in S4104 
passed its version of the Digital Fair Repair Act. https://www.nysenate.gov/
legislation/bills/2021/S4104 [https://perma.cc/FUW4-MB8L].

121. Id.
122. Alex Kamcyzc, New York Senate Approves Right to Repair Legislation, Recy-

cling Today, June 16, 2021, https://www.recyclingtoday.com/article/new-
york-senate-right-to-repair/ [https://perma.cc/Q498-QMPV].

123. Exec. Order No. 14,036, "Promoting Competition in the American Econ-
omy" (July 9, 2021), https://www.whitehouse.gov/briefing-room/presiden-
tial-actions/2021/07/09/executive-order-on-promoting-competition-in-
the-american-economy/ [https://perma.cc/UP7B-B5AU].

124. Press Release, Fed. Trade Comm'n FTC to Ramp Up Law Enforcement 
Against Illegal Repair Restrictions (July 21, 2021), https://www.ftc. 
gov/news-events/news/press-releases/2021/07/ftc-ramp-law-enforcement-
against-illegal-repair-restrictions [https://perma.cc/Z4KU-9PFH].

125. Mikey Campbell, Apple Hit With New iPhone Throttling Class Action in 
California, AppleInsider (Oct. 17, 2019), https://appleinsider.com/ar-
ticles/19/10/16/apple-hit-with-new-iphone-throttling-class-action-in-cali-
fornia [https://perma.cc/AGX5-FU96].

126. Order Granting Named Plaintiffs’ Motion for Final Approval of Class Ac-
tion Settlement, In re Apple Inc. Device Performance Litigation, No. 18-
MD-02827 (N.D. Cal. Mar. 17, 2021); see also Jonathan Stempel, Apple 
to Pay Up to $500 Million to Settle U.S. Lawsuit Over Slow iPhones, Re-
uters (Mar. 2, 2020), https://www.reuters.com/article/us-apple-iphones-
settlement/apple-to-pay-up-to-500-million-to-settle-u-s-lawsuit-over-slow-
iphones-idUSKBN20P2E7 [https://perma.cc/888E-7VHV]. This litigation 
followed similar actions against Apple in France; investigations by prosecu-
tors for slowing older versions of iPhones led to fines of approximately $27.4 
million for “deceptive commercial practice[s] by omissions.” Chris Morris, 
Apple Hit With $27 Million Fine for Slowing Down French iPhones, Fortune 
(Feb. 7, 2020, 11:08 AM), https://fortune.com/2020/02/07/apple-iphone-
slowdown-update-fine-france/ [https://perma.cc/X5RW-N8UM].

127. Reuters, Apple, U.S. State Reach $113 Million Settlement on iPhone 
Throttling, CNBC (Nov. 18, 2020, 4:50 PM), https://www.cnbc.
com/2020/11/18/apple-us-states-reach-113-million-settlement-on-iphone-
throttling.html [https://perma.cc/GSD7-UQ63].

a class action effort. The owners allege that Tesla deliber-
ately reduced battery capacity through a software update. 
The update occurred after reports of battery fires in Tesla 
vehicles, with the lawsuit alleging that the update was to 
avoid Tesla’s obligation to fix, repair, or replace affected 
batteries.128 The suit is relying on a number of laws, includ-
ing the federal Computer Fraud and Abuse Act and the 
California Consumers Legal Remedies Act.129

One of the key premises of this Article is that consum-
ers, investors, and other interested parties do not have a 
clear understanding of what a company means by its claim 
that it is “sustainable,” particularly with the prevalence of 
obsolescence design practices. This prompts the question 
as to whether the disclosure regime of U.S. securities laws 
contains any help in understanding issuer claims of sus-
tainability and whether public companies using the words 
“sustainable” or “sustainability” are subject to any potential 
liabilities for misleading investors. Currently, U.S. compa-
nies are generally not required to make ESG disclosures in 
securities filings unless they determine that the informa-
tion would be material to investors.130 Liability therefore 
can result if a company provides misleading information 
or omits information that is material. However, if a state-
ment is vague or aspirational, courts will likely conclude 
that it cannot be false, misleading, or material to a reason-
able investor, and is therefore not actionable.131 Theoreti-
cally, depending on the context, a company’s claim that it 
is sustainable or that a specific product, service, or other 
corporate function is sustainable could, in theory, be a 
misleading statement that could create liability. However, 
without much more definition around the term, it is likely 
that a claim of sustainability may be considered vague or 
aspirational and that no liability will be incurred by reason 
of such claim.132

Caitlin Ajax and Diane Strauss state in Corporate Sus-
tainability Disclosures in American Case Law: Purposeful or 
Mere “Puffery”:

128. See Class Action Complaint at 3, Rasmussen v. Tesla, Inc., No. 19-CV-
04596 (N.D. Cal. Aug. 8, 2017), https://www.classaction.org/media/ras-
mussen-v-tesla-inc_1.pdf [https://perma.cc/PE9S-FP9W].

129. Id.
130. See SEC Commission Guidance Regarding Disclosure Related to Climate 

Change, 17 C.F.R. §§ 211, 231, 241 (2010). The SEC identified the role 
of materiality in disclosure and pointed towards various specific topics in 
Regulation S-K that could require disclosure of material climate change or 
other environmental matters. In TSC Industries v. Northway, 426 U.S. 438, 
449 (1976), the Supreme Court provided a definition of materiality: “[T]
here must be a substantial likelihood that the disclosure of the omitted fact 
would have been viewed by the reasonable investor as having significantly 
altered the ‘total mix’ of information made available.” This standard basi-
cally means that there must be a “substantial likelihood that a reasonable 
shareholder would consider [the omitted information] important in decid-
ing how to vote.” Basic Inc. v. Levinson, 485 U.S. 224, 231 (1988). The 
necessity for specific types of ESG disclosures is in the process of changing. 
See infra discussion accompanying notes 142 to 146.

131. David R. Woodcock, Amisha S. Kotte & Jonathan D. Guynn, Managing 
Legal Risks From ESG Disclosures, Harv. L. Sch. F. on Corp. Governance 
(2019), https://corpgov.law.harvard.edu/2019/08/12/managing-legal-risks-
from-esg-disclosures/ [https://perma.cc/S9ZJ-53Z7] (last visited July 9, 
2020).

132. A plaintiff in either a consumer fraud or securities fraud case must also 
show that he or she “relied” upon the misleading or omitted information 
when making an investment or purchasing decision. Ajax & Strauss, infra 
note 133.
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[I]nvestors and consumers face almost insurmount-
able obstacles when it comes to holding companies 
legally accountable to their sustainability commit-
ments. Most companies disclose sustainability infor-
mation in an informal manner that is arguably at least 
somewhat aspirational.133

Any hope of a plaintiff being successful in a sustainability 
disclosure lawsuit may primarily depend upon the form 
in which the sustainability disclosure is presented to the 
public.134 In other words, a court will examine whether 
the sustainability information looks more like an affirma-
tive statement of fact or an aspirational promise to engage 
in sustainability practices.135 Courts have not provided a 
clear definition of what distinguishes an affirmative false, 
and therefore actionable, sustainability statement from one 
that is merely “aspirational,” even when the “aspirational” 
statement is grossly misleading as to a company’s actual 
practices.136 The location in which sustainability-related 
disclosure occurs may also be relevant (formal securities 
filing versus a less formal statement).137

In recent years, there have been efforts to prompt the 
SEC to develop more specific guidance around disclosures 
in the ESG arena.138 The SEC’s approach has been to wait 
and see.139 This attitude was evident in August 2020 when 
the SEC attempted to modernize its disclosure rules, but 
not require increased disclosure of ESG-related matters 
as recommended.140 Possibly because of this hands-off 
approach, legislators have recently begun efforts to force 
the SEC’s hand. Reps. Juan Vargas (D-Cal.) and Jesus G. 

133. Caitlin M. Ajax & Diane Strauss, Corporate Sustainability Disclosures in Amer-
ican Case Law: Purposeful or Mere “Puffery,” 45 Ecology L.Q. (2019) 703, 
732, https://www.ecologylawquarterly.org/wp-content/uploads/2020/03/
Corporate-Sustainability-Disclosures-in-American-Case-Law-Purposeful- 
or-Mere-Puffery.pdf [https://perma.cc/8XVC-NPKG].

134. Id. at 706.
135. Id.
136. Id. at 707. The authors indicate that case law through August 2018 does not 

“offer a clear sense of what constitutes a ‘predictive’ or ‘affirmative’ represen-
tation as opposed to a mere ‘optimistic’, ‘aspirational’ or ‘puffing’ statement, 
let alone what to do with a statement that includes ‘predictive’ and ‘puffing’ 
components.” Id. at 723.

137. Id. at 706.
138. For example, a recommendation was made for ESG disclosure guidance in 

early 2020. See S.E.C. Inv. Advisory Comm., Recommendation From 
the Investor-as-Owner Subcommittee of the SEC Investor Advi-
sory Committee Relating to ESG Disclosure 1 (2020), https://www.
sec.gov/spotlight/investor-advisory-committee-2012/recommendation-of-
the-investor-as-owner-subcommittee-on-esg-disclosure.pdf [https://perma.
cc/H8R2-B78T].

139. The now-former SEC Chairman has acknowledged the challenges of any 
new environmental and climate-related disclosure guidance, including a 
lack of clarity, sufficiency and clarity challenges. See Jay Clayton, Statement 
on Proposed Amendments to Modernize and Enhance Financial Disclosures; 
Other Ongoing Disclosure Modernization Initiatives: Impact of the Corona-
virus, Environmental and Climate-Related Disclosure, U.S. Sec. & Exch. 
Comm’n (Jan. 30, 2020), https://www.sec.gov/news/public-statement/clay-
ton-mda-2020-01-30 [https://perma.cc/J4NM-ZJC5] (public statement of 
the SEC Chairman).

140. U.S. Sec. & Exch. Comm’n, SEC Adopts Rule Amendments to Mod-
ernize Disclosures of Business, Legal Proceedings, and Risk Fac-
tors Under Regulation S-K (Aug. 26, 2020), https://www.sec.gov/news/
press-release/2020-192 [https://perma.cc/YRG7-HL7G]. For example, a 
recommendation was made for ESG disclosure guidance in the Recom-
mendation from the Investor-as-Owner Subcommittee of the SEC Investor 
Advisory Committee Relating to ESG Disclosure (As of May 14, 2020). See 
S.E.C. Inv. Advisory Comm., supra note 138, at 10.

Garcia (D-Cal.) introduced legislation that would update 
ESG disclosure requirements for public companies, par-
ticularly to provide information describing the link 
between ESG metrics and the issuer’s long-term business 
strategy.141 It is unclear whether any congressional action 
will take place under the Biden Administration. However, 
on March 4, 2021, the SEC announced the creation of a 
Climate and ESG Task Force in its Division of Enforce-
ment.142 The Task Force “will develop initiatives to proac-
tively identify ESG-related misconduct.”143 In particular, 
the Task Force expects to “identify any material gaps 
or misstatements in issuers’ disclosures of climate risks 
under existing [SEC] rules.”144 In addition, on March 15, 
2021, the Acting Chair of the SEC Allison Herron Lee 
announced that the SEC was seeking public comment on 
climate change disclosures.145 On March 21, 2022, the 
SEC issued proposed rules under the Securities Act of 
1933 and the Securities Exchange Act of 1934 that would 
require public companies to provide certain climate-
related disclosures in their annual reports and registration 
statements as well as information about their climate-
related risks that are reasonably likely to have a material 
impact on their business, results of operation, or financial 
condition. The required disclosure would also include dis-
closure of a company's greenhouse gas emissions.146 It is 
unknown whether the SEC’s guidance in the ESG area 
would create any tightening up of the loose use of the 
term “sustainable.”

ESG disclosures can also trigger litigation and poten-
tial liability under federal or state consumer protection 
laws. In its Green Guides, the FTC provides its guide-
lines for environmental claims in labeling, advertising, 
promotional materials, and all other forms of marketing 
materials.147 It specifically addressed such words as “recy-
clable,” “ozone-safe and ozone-friendly,” “renewable,” and 
“degradable.”148 However, in its Statement of Basis and 
Purpose relating to those guides, the FTC disclaimed any 
ability to provide specific guidance on the term “sustain-
ability” because it does not have any generally agreed-
upon meaning among consumers.149

Lawsuits regarding sustainability disclosures (or the lack 
thereof) have increasingly been seen in state courts alleging 
violations of consumer protection laws, such as the Califor-

141. See generally ESG Disclosure Simplification Act of 2019, H.R. 4329, 116th 
Cong. (2019).

142. SEC Announces Enforcement Task Force Focused on Climate and ESG Issues, 
U.S. Sec. & Exch. Comm’n (Mar. 4, 2021), https://www.sec.gov/news/
press-release/2021-42 [https://perma.cc/STJ4-KAVU].

143. Id.
144. Id.
145. Allison H. Lee, Acting Chair, SEC, Public Input Welcomed on Climate Change 

Disclosures, U.S. Sec. & Exch. Comm’n (Mar. 15, 2021), https://www.sec.
gov/news/public-statement/lee-climate-change-disclosures [https://perma.
cc/ZSZ4-Z7S6].

146. U.S. Sec. & Exch. Comm'n, Proposed Rule on the Enhancement and 
Standardization of Climate-Related Disclosures for Investors, Release Nos. 
33-110-42; 34-94478 (Mar. 21, 2022), https://www.sec.gov/rules/pro-
posed/2022/33-11042.pdf [https://perma.cc/3YQG-55BV]

147. FTC Guides to the Use of Environmental Marketing Claims, 16 C.F.R. 
§ 260 (2020).

148. Id.
149. See Green Guides, supra note 24, at 250.
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nia Consumer Legal Remedies Act, the California Unfair 
Competition Law, and the California False Advertising 
Law.150 Although these laws are consumer protective, it 
appears they are not currently a successful route for plain-
tiffs who have bought products or have otherwise relied on 
business claims of sustainability.

[S]ustainability information that is disclosed is often ex-
pressed in a format separate from, and less formal than, an 
Exchange Act securities filing. If that information, con-
tained instead in sustainability reports, ethics statements, 
etc., is too “prospective” and “aspirational”, court deci-
sions seem to suggest that reliance on such documents is 
unreasonable as a matter of law due to the form in which 
it appears.

In other words, consumers in the United Kingdom and the 
European Union countries appear to be closer to having 
a recognized remedy for misleading sustainability disclo-
sures than consumers in the United States.151

In summary, although other countries have made planned 
obsolescence practices illegal, it is extremely unlikely that 
this will occur in the United States in any comprehensive 
form. Certain particular practices may be addressed, such as 
the right to repair that numerous states have focused upon. 
Litigation challenging certain companies on their design 
practices has occurred with some success. Costly litigation 
precedents are limited, so businesses do not appear to be 
scared away from obsolescence practices.

However, the concern of this Article is that companies 
are continuing planned obsolescence while simultaneously 
touting their sustainability. While securities laws restrict 
misleading claims, it is unlikely at the current time that 
a sustainability claim will lead to securities liability. Con-
sumer protection laws hold only slightly more promise, 
given their focus on consumers rather than investors and 
the relevance of such laws to advertising and marketing. 
However, the current regulatory stance that indicates that 
“sustainable” wording may be vague and aspirational sug-
gests that this area of law may not protect consumers from 
businesses that choose to claim the mantle of sustainability 
despite their obsolescence planning.

VI. The Ethics of Planned Obsolescence

Although a basic understanding of planned obsoles-
cence can easily lead to the conclusion that this practice 
is unethical, it does not appear that any comprehensive 
ethical analysis has occurred.152 Guiltinan suggests that 
the responsibilities associated with design are shared.153 
Technical professionals involved with the development of 

150. Ajax & Strauss, supra note 133, at 723.
151. See supra note 8 for the discussion of sustainability claims and actions being 

taken by the European Union to address their oft misleading nature.
152. Guiltinan makes the passing comment that, based on discussions with stu-

dents and faculty, “the prevailing view was that it was unethical to design 
products that would wear out ‘prematurely.” See Guiltinan, supra note 32, 
at 19.

153. Id. at 23.

new products are acting in concert with their employers 
to create corporate gains at the expense of consumer wel-
fare and the environment.154 Managers who are involved 
with product strategies are acting in an “ethically ques-
tionable” manner by conditioning consumers to believe 
that the value of a product is diminished simply because 
a new version becomes available.155 Also, offering frequent 
product “upgrades” while pushing illusory benefits of the 
upgrade is misleading.156 Lastly, Guiltinan makes the case 
that even when new products mean significant increases in 
consumer benefits, mass replacement of goods could still 
be unethical without an environmentally sound plan for 
their disposal.157

It is beyond the scope of this Article to articulate a well-
grounded ethical analysis. A thorough ethical inquiry on 
the ethics of planned obsolescence, from both a business 
and consumer/individual perspective, would be a worth-
while task at a future date. A more manageable task is to 
focus on a generally agreed-upon principle in the mar-
ketplace, namely, that businesses should be honest and 
transparent with consumers and other stakeholders. They 
should not engage in fraud or deceptive practices that mis-
lead the public about their products and activities. Markets 
are based on a fundamental premise that those trading in 
them have access to true and thorough knowledge. Are 
businesses that tout their sustainable practices or their 
overall sustainability accurately portraying their operations 
if they are using obsolescence practices in their product 
development and design?

VII. Sustainability Pledge

So, what can be done about the claims of sustainability by 
businesses that are using planned obsolescence strategies? 
Greenwashing is defined as “disinformation disseminated 
by an organization so as to present an environmentally 
responsible public image.”158 This marketing practice is 
based on the rationale of a business to the effect that it 
“does not need to actually create social good in order to 
reap the benefits of a green reputation.”159 A corporate 
statement that the organization is “sustainable” may not 
constitute outright lying or amount to fraud. However, its 
simultaneous use of obsolescence practices can certainly be 
considered as rising to the level of “disinformation.”

Until we are able to: (1) solve macro issues regarding the 
tension between economic growth and sustainability and 
(2) be comforted by the fact that circular design is included 
in the U.S. business model of all enterprises, we can at least 
demand that businesses avoid disinformation, be honest 
and transparent with consumers, and not use the term 
“sustainability” unless they disclose what that term actu-

154. Id.
155. Id.
156. Id.
157. Id. Guiltinan does identify options that the ethical actor can take to amelio-

rate these obsolescence issues.
158. Greenwash, Concise Oxford English Dictionary (10th ed. 2003).
159. Jacob Vos, Actions Speak Louder Than Words: Greenwashing in Corporate 

America, 23 Notre Dame J. Ethics & Pub. Pol’y 673, 681 (2009).
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ally means to them.160 Businesses should make a pledge to 
say that they are sustainable only if they meet certain stan-
dards that society understands.161

The “Sustainability Pledge” set forth below includes 
standards that should cause a business to examine its obso-
lescence design practices and consider whether it is fair to 
call itself a “sustainable” organization.

Therefore, business organizations desiring to hold 
themselves out as “sustainable” should make the follow-
ing pledge:

The Sustainability Pledge162

We believe that the resources of the earth and its environ-
ment are limited and must be conserved in order to ensure 
that they remain available to future generations in ade-
quate supply. We acknowledge that the processes by which 
goods are produced, as well as the products themselves, 
deplete our resources. We wish to operate in a “sustain-
able” manner and be known as a “sustainable business.” 
We therefore make the following pledge:

1. We will make each product as durable and long-
lasting as technology permits or design such product 
for repair and reuse. To the extent that a product 
is intentionally designed to have a life span less 
than what is technologically possible, we will be 
completely transparent with the public and advise 
them accordingly. Any warranty offered will have a 
duration that is equal to or longer than the length 
of the designed life span.

2. We will make available to purchasers of our prod-
ucts such information as necessary to facilitate prod-
uct repair, along with replacement parts offered on 

160. This spirit of transparency by businesses being considered crucial toward 
their satisfaction of their societal purpose can also be found in the Davos 
Manifesto 2020, The Universal Purpose of a Company in the Fourth In-
dustrial Revolution where it suggests that a “company serves its customers 
by providing a value proposition that best meets their needs .  .  . it makes 
customers fully aware of the functionality of its products and services, including 
adverse implications or negative externalities.” Klaus Schwab, Davos Manifesto 
2020: The Universal Purpose of a Company in the Fourth Industrial Revolu-
tion, World Econ. For. (Dec. 2, 2019), https://www.weforum.org/agen-
da/2019/12/davos-manifesto-2020-the-universal-purpose-of-a-company-
in-the-fourth-industrial-revolution/ [https://perma.cc/H94C-KDE4] (em-
phasis added).

161. The European Commission has also embraced the idea of a voluntary busi-
ness pledge in its Green Consumption Pledge, which aims to “accelerate the 
contribution of business to a sustainable economic recovery and build con-
sumer trust on the environmental performance of companies and products.” 
European Commission Launches Green Consumption Pledge, First Companies 
Commit to Concrete Actions Towards Greater Sustainability, Eur. Comm’n 
(Jan. 25, 2021), https://ec.europa.eu/commission/presscorner/detail/en/
ip_21_182 [https://perma.cc/58MC-EKPG]. The pilot phase of the Pledge 
was launched on January 25, 2021. Id. The Pledge primarily is focused on a 
company’s carbon footprint and does not directly address planned obsoles-
cence practices. Id.

162. Some elements of the Sustainability Pledge were inspired by the ISSOP 
certification extended by the Feniss Foundation (Fundación Energía e In-
novación Sostenible Sin Obsolescencia Programada) to businesses in Spain. 
Companies receiving certification produce environmentally-respectful 
goods and services, without “programmed” obsolescence, preferably by 
fair trade, contributing to emissions reduction and correct waste manage-
ment. See Unequivous Decalogue for Obtaining the ISSOP Seal, Fennis.org, 
https://feniss.org/sello-issop/ [https://perma.cc/Q542-PTJW].

reasonable and fair terms. The costs of repair will 
not exceed the cost of buying a new product.

3. We will sell a product only if we provide purchas-
ers with instructions for a method of disposal at 
the end of use that is environmentally friendly and 
cost-efficient.

4. We will introduce a new version of a product 
only if it offers meaning ful additional benefits 
for the consumers.

5. We will not include any software in our products 
that will allow us to act on them remotely or directly 
in a manner that intentionally renders such prod-
ucts less effective or less efficient.

6. We will develop an operational plan whereby 
our production of products will, within a rea-
sonable time period, have a “net zero impact” 
on the earth.163

The elements of the Sustainability Pledge are intended to 
address the most pernicious modes of planned obsoles-
cence. It challenges a business to consider its operations 
in the context of these elements before suggesting to the 
public that it is sustainable.

A. We will make each product as durable and long-lasting as 
technology permits or design such product for repair or reuse.

Element #1 requires a company to design its products 
for maximum durability, which ideally is what consumers 
desire. If the company chooses to “death date” a product 
before the date that it could technologically last, it may do 
so if it clearly discloses this fact to potential purchasers. A 
consumer may, for example, be willing to buy a product 
that has a lesser life duration in return for a reduced cost. 
This should be the consumer’s choice. Element #1 reflects 
the basic philosophy of the Sustainability Pledge: either 
eliminate the obsolescent design or provide transparency 
to the public.

B. We will make available to purchasers of our products such 
information as necessary to facilitate product repair, along 
with replacement parts offered on reasonable and fair terms.

Element #2 is consistent with some of the directions 
in the law discussed above. Consumers will be benefitted 
by an ability to repair products rather than being forced 
into purchasing new versions. Extending a product’s life 
through repair reduces the overall waste that is caused 
by its production. Element #2 has the possible ancillary 
benefit of reinvigorating the repair industry, creating new 
jobs. This can happen if manufacturers readily provide the 
needed replacement parts and information to those doing 
the repair.

163. A “net zero impact” means that we consume only as much energy as we 
produce, achieve a sustainable balance between water availability and de-
mand, and produce each product in a manner to reduce, reuse, and recover 
waste to convert it to valuable resources with zero solid waste that must be 
sent to landfills.



Vol. 13 No. 1 THE NEED FOR A SUSTAINABILITY PLEDGE 17

C. We will sell a product only if we provide purchasers with 
instructions for a method of disposal at the end of use that is 
environmentally friendly and cost-efficient.

Element #3 may be somewhat challenging. However, 
once again the key is consumer information. A business 
should advise purchasers as to whether they can recycle a 
product in a particular way or whether the product can 
otherwise be disposed of in an environmentally friendly 
manner. It is quite possible that consumers could do a bet-
ter ecological job of disposing of old goods if they were pro-
vided sufficient information to do so. Businesses need to be 
held responsible for the entire life cycle of their products, 
which means they need to take on the job of educating 
consumers on what to do with end-of-life products in order 
to dispose of them properly.

D. We will introduce a new version of a product only if it 
offers meaningful additional benefits for the consumers.

Element #4 is somewhat ambiguous. Manufactur-
ers need to make a judgment as to the meaningfulness 
of product changes or additions. Small changes may not 
merit a new version of a product. Thinking with a utilitar-
ian mindset, the societal benefit of the new product may 
not be worth the costs that society must bear to obtain it. 
As noted below, the Sustainability Pledge will have more 
strength if a quasi-governmental or nonprofit organization 
steps into the role of “enforcer.” The enforcing organiza-
tion would call out any pledgor business that subsequently 
violates its Sustainability Pledge, such as by introducing a 
product that does not conform to this element.

E. We will not include any software in our products that will 
allow us to act on them remotely or directly in a manner that 
intentionally renders the products less effective or less efficient.

Element #5 is included in the Sustainability Pledge to 
address the issues raised in some of the litigation discussed 
above. Consumers often are unaware that an item pur-
chased includes software that reduces the functionality of 
the item at a particular time in order to induce a replace-
ment purchase. This is extremely unfair and flies in the 
face of the philosophy of transparency and full disclosure 
contemplated by the Sustainability Pledge. This element of 
the Sustainability Pledge should be an easy and appropriate 
promise for any business to make.

F. We will develop an operational plan whereby our produc-
tion of products will, within a reasonable time period, have a 
“net zero impact” on the earth.

Element #6 is focused on the long term during which 
the business should move toward a “net zero impact” 
from its operations. The net zero concept is taken from 
the Net Zero Initiative established by the U.S. Environ-
mental Protection Agency.164 The Initiative is primarily 

164. A “net zero impact” means that we consume only as much energy as we pro-
duce, achieve a sustainable balance between water availability and demand, 
and produce each product in a manner to reduce, reuse, and recover waste 
to convert it to valuable resources with zero solid waste that must be sent to 
landfills. Promoting Sustainability Through Net Zero Strategies: What Is Net 
Zero?, U.S. Env’t Prot. Agency, https://www.epa.gov/water-research/pro-

focused on communities and the military. However, the 
net zero concept has been applied to businesses as well.165 
An example can be found in The Climate Change Pledge 
co-founded by Amazon wherein it promised to achieve 
net zero carbon by 2040.166 Recent companies to join 
the pledge are Verizon, Infosys, and Reckitt Benckiser.167 
Harvard University recently instructed Harvard Manage-
ment Company, Inc. to manage its endowment on a path 
to achieve net-zero greenhouse gas emissions by 2050.168 
Element #6 therefore attempts to push a business beyond 
elimination of obsolescence practices on a current basis 
toward a truly long term operational future grounded in 
the essence of sustainability.

The Sustainability Pledge demands that a business be 
transparent with respect to its design processes. It includes 
certain agreements with its customers, investors, and soci-
ety that are intended to reduce its utilization of obsoles-
cence in creation of its products. It establishes a goal for 
production that expects that goods will have a “net zero 
impact” on the world. This means that the condition of the 
world will not be worsened by the production of a prod-
uct. The Sustainability Pledge can be a tool for measure-
ment of a business’ advancement along the path toward 
sustainability. It can also be a badge of honor if, in fact, a 
business is able to meet the Sustainability Pledge require-
ments. The eventual elimination of planned obsolescence 
from the business model is a goal that can be reached if 
businesses begin to use tools such as the Sustainability 
Pledge to change their global footprint and take the word 
“sustainable” seriously and not use it in greenwashing their 
organizational reputation. We can avoid the complications 
of outlawing planned obsolescence through legislation by 
businesses stepping up to challenges such as the Sustain-
ability Pledge.169

The United Nations should endorse the Sustainability 
Pledge as an action that businesses should take in fur-
therance of SDG #12, which contemplates that parties 
will ensure sustainable consumption and production pat-
terns.170 Consumer groups should embrace the Sustain-
ability Pledge as a critical means by which they can be 
comforted that the products that consumers purchase are 

moting-sustainability-through-net-zero-strategies [https://perma.cc/5N94- 
LV63].

165. See, e.g., Sharon Johnson, 10 Ways to Demystify the Business Case for Net Zero, Sus-
tainable Brands (Mar. 2, 2015), https://sustainablebrands.com/read/prod-
uct-service-design-innovation/10-ways-to-demystify-the-business-case-for- 
net-zero [https://perma.cc/K3M3-29WU].

166. The Climate Pledge, About Amazon, https://sustainability.aboutamazon.
com/about/the-climate-pledge [https://perma.cc/Z5JZ-626P] (last visited 
Feb. 26, 2021).

167. Karen Fruncillo, Three Global Companies Join Amazon’s Climate Pledge, 
Tamebay, https://tamebay.com/2020/06/three-global-companies-join-ama-
zons-climate-pledge.html [https://perma.cc/3LGV-YCKC] (last visited July 
16, 2020).

168. Harv. Mgmt. Co., Harvard Endowment Net-Zero Commitment 
(April 2020), http://www.hmc.harvard.edu/content/uploads/2020/04/Net-
Zero-Commitment.pdf [https://perma.cc/XYN9-Y9DX].

169. Something in the nature of a pledge may also be envisioned by the European 
Commission when it indicates its intention to propose that “companies sub-
stantiate their environmental claims” using Product and Organisation En-
vironmental Footprint methods. Circular Economy Action Plan, supra 
note 115, § 2.2.

170. Sustainable Development Goal #12 at G.A. Res. 70/1, supra note 16.
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long-lasting and able to be disposed of in an environmen-
tally friendly manner. These organizations’ involvement 
can potentially provide the enforcement muscle that can 
mean a stronger pledge.

VIII. Conclusion

Any conclusion to an article nowadays must begin with 
an acknowledgment that the global pandemic makes the 
post-COVID-19 world unpredictable. Business hereafter 
will be conducted in a brave new world. Consumer mind-
sets may be entirely different than they were prior to the 
pandemic. That means that the mindset of business will 
change, in a currently unpredictable way. Or will it stay the 
same? The economist John Kenneth Galbraith provided 
his opinion that the desires to which businesses are sup-
posed to respond, far from being original to the consumer, 
are often themselves created by business.171 The producers 
make both the product and the desire for it.172 Planned 
obsolescence works well in this mindset where business 
controls the appetites of customers and then neatly satisfies 
those desires with matching levels of production.

Will the consumer exercise more control post-COVID- 
19? Will the pandemic create more consumer focus on 
efficiency and the environmental sensitivity of their pur-
chasing? If the consumer takes more control of the pur-
chasing dynamic, it is possible that planned obsolescence 
as a business practice will be jettisoned by business to some 
degree. We can hope that sustainability efforts will not fall 
by the wayside, being viewed as an unaffordable corpo-
rate expense. We can hope, instead, that sustainability is 
viewed even more importantly than before the pandemic. 
However, the history of planned obsolescence design seems 
to suggest that business will not relinquish its love of it eas-
ily. Assuming its early demise would be imprudent.

The need for business to act in a sustainable manner 
cannot be doubted and the concept has properly taken root 
as a necessary part of proper management of any business 

171. See Robert Arrington, Advertising and Behavior Control, J. of Bus. Ethics 
(1982), reprinted in Ethical Theory and Business 302–08 (Denis G. Ar-
nold, Tom L. Beauchamp & Norman E. Bowie 10th ed., 2020) (citing John 
Kenneth Galbraith, The Affluent Society, reprinted in Ethical Theory and 
Business 496–501 (Tom L. Beauchamp & Norman E. Bowie eds.1979)).

172. Id.

organization. However, the ethical grounding for sustain-
ability is in its infancy in many ways. Businesspeople and 
their advisers need to continue the work of exploring what 
it means to be a “sustainable” business grounded in ethi-
cal values. This Article suggests that the designing concept 
of planned obsolescence needs serious attention as to its 
consistency with sustainable, ethical practices. A concrete 
body of thinking needs to be developed.

In the meantime, we can look to a well-established 
virtue for a good business—namely, honesty. Any busi-
ness must be known for its honesty and transparency as 
a starting point for ethical action. A business owes its cus-
tomers its pledge to think twice before touting itself as a 
“sustainable” organization. If that business used planned 
obsolescence practices in its design of products, its true 
sustainability can be doubted. That is why Europe has 
taken the lead to eliminate obsolescence design practices 
or otherwise require businesses to be very clear with their 
customers on the durability of products and the possibil-
ity of repair.173 The United States trails behind Europe in 
legislating to eliminate planned obsolescence or otherwise 
demanding that businesses voluntarily act to do so. The 
United States also currently facilitates businesses in their 
effort to hide these practices and simultaneously announce 
their “sustainable” standing. If the United States will not 
be creating applicable law, we should demand that busi-
nesses self-legislate. It is only by taking the Sustainability 
Pledge that a business should be permitted to advertise 
itself as a truly sustainable organization. Businesses must 
understand that the use of planned obsolescence practices 
accompanied by claims of sustainability are not consis-
tent. It is time for them to change. This Article calls on all 
businesses that use obsolescence design practices to make 
changes that will enable them to take the Sustainability 
Pledge! International organizations and consumer groups 
are urged to support the Sustainability Pledge! The word 
“sustainable” should mean something. It is time for busi-
nesses to give it meaning and stop obsolescence practices 
that are in tension with sustainability claims.

173. See discussion accompanying footnotes 111–17.
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“Environmental law”1 was created by lawmakers2 

in the mid to late 20th century to address an 
urgent priority around the globe: the localized 

pollution of the air, water, and land. Statutes were enacted, 
enforcement agencies were established, and law school 
courses were created, further legitimizing environmental 
law as a distinct legal specialty. By the 21st century, how-
ever, it became clear that human actions had gone beyond 
localized pollution; that these anthropomorphic changes 
had modified the Earth itself, along with the Earth’s nat-
ural systems and natural resources. Environmental law-

1. Elizabeth Kolbert, Under a White Sky: The Nature of the Future 
(2021); Timothy Lenton et al., Climate Tipping Points—Too Risky to Bet 
Against, Nature, Vol. 575 (2019).

2. Wolfgang Knorr, We Must Change the Way We Approach Climate Change, 
The Conversation (2019).

3. Natalie Wolchover, Why the Laws of Physics Are Inevitable, Quanta Mag. 
(2020).

REPLACING THE STANDARD 
ALGORITHM FOR 

ENVIRONMENTAL LAW
Jan G. Laitos*

There are three truisms about environmental law. First, environmental conditions continue to deteriorate on 
this planet, and it is now reasonable to speculate that a resulting societal collapse may be unavoidable.1 Sec-
ond, standard and even proposed environmental laws have utterly failed to halt, or even slow, this continued 
anthropomorphic assault on environmental systems.2 Third, to bring about meaningful change, policymakers 
should adopt an entirely new and different approach to environmental laws.3 Our environmental laws have 
failed not because the adverse environmental effects of the Anthropocene are unsolvable or intractable. 
Rather, these laws have failed because they have relied on a flawed algorithm, which for years has wrongly 
presumed that separation is the central defining characteristic for environmentalism. One manifestation of 
this algorithm has been the assumption that there should be a disconnect between science and environ-
mental policies. Science has been relegated to “what is” duties, but not to “what ought to be” policies. 
 Instead of allowing a gap between science and policy, a better algorithm would presume that envi-
ronmental policy should flow directly from science. Specifically, our environmental laws directed at human 
behavior should themselves reflect and be connected to the universal, immutable science-based laws of 
nature that also govern the Earth’s natural environment.4 If our environmental laws about nature are con-
nected to and consistent with the laws of nature, then they need to reflect the three recurrent principles that 
exist everywhere in the universe: (1) entanglement and connection, (2) economy, and (3) symmetry. These 
qualities guide the operation of the universe, from galaxies to living cells on Earth engaged in photosynthesis. 
So too should they guide future environmental laws. Such laws would be (1) interconnected to socio-ecolog-
ical Earth systems, (2) simple, not complex, and (3) rely on a symmetrical right/duty dichotomy imposed on 
humans and their environmental surroundings.

A B S T R A C TA B S T R A C T

makers responded to these global threats to the natural 
environment by adopting even more laws and regulatory 
schemes, but to no avail. By the first two decades of the 
21st century, the consensus was that the human impact on 
Earth’s ecosystems and natural resources had become so 
transformative that the planet had entered a new geological 
epoch—the Anthropocene.4 This new epoch is unlike the 
epochs that preceded it. The Anthropocene epoch threat-
ens the future of life on Earth, including human life.5

4. Damian Carrington, The Anthropocene Epoch: Scientists Declare Dawn of 
Human-Influenced Age, The Guardian (Aug. 29, 2016), https://www.
theguardian.com/environment/2016/aug/29/declare-anthropocene-epoch-
experts-urge-geological-congress-human-impact-earth [https://perma.cc/ 
6ETQ-AYM6].

5. See Paul J. Crutzen, Geology of Mankind, 415 Nature 23, 23 (2002); see 
also Intergovernmental Panel on Climate Change (“IPCC”), Cli-
mate Change and Land 15-26, Special Report on Climate Change and 
Land—The Sixth Assessment Cycle (V. Masson-Delmotte et al. eds., 2021), 
https://www.ipcc.ch/report/sixth-assessment-report-cycle/ [https://perma.
cc/6F9R-RJJL]; 2021: Critical Year to “Reset Our Relationship With Na-
ture”—UN Chief, UN News (Feb. 22, 2021), https://news.un.org/en/
story/2021/02/1085382 [https://perma.cc/J7FK-A72L]; Aritz Parra & 
Frank Jordans, UN Chief Warns of “Point of No Return” on Climate Change, 
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Environmental laws were developed to respond to public 
concern about the Earth’s natural environment. This con-
cern manifested itself in an expansive, complicated body 
of law intended to ensure that present and future genera-
tions might enjoy the benefits of a “healthy” environment 
on Earth.6 In America and elsewhere, these environmental 
laws constitute an elaborate network of statutes, regula-
tions, and case law that is enforced by multiple layers of 
national, regional, state, and local bureaucracies.

Unfortunately, today’s environmental laws have “proven 
insufficient to deal with current challenges,” and are “not 
up to coping with the larger challenges ahead.”7 The evi-
dence is unassailable. Although our environmental laws are 
intended to ensure a healthy environment for its human 
inhabitants, scientists overwhelmingly agree that, despite 
a wide array of legal responses, large portions of the Earth 
may become uninhabitable for Homo sapiens.8

Earth’s fate is not a result of some external cause, like that 
of an asteroid striking the Earth, or a super volcano erupt-
ing. Rather, an Earth unfit for humans is caused by humans. 
Humans have produced catastrophic climate change,9 global 

Assoc. Press (Dec. 2, 2019), https://apnews.com/article/united-nations-
madrid-antonio-guterres-ap-top-news-international-news-7d85d6d7b-
05c4436b6f4d162f6c06566 [https://perma.cc/2BG6-8NYA]; Neil Rob-
erts et al., How Humans Changed the Face of the Earth, 365 Science 865, 
865‒66 (2019).

6. Robert V. Percival et al., Environmental Regulation: Law, Science, 
and Policy 1 (8th ed. 2018).

7. James Gustave Speth, The Bridge at the End of the World: Capital-
ism, the Environment, and Crossing From Crisis to Sustainability 
9 (2008). See also Parra & Jordans, supra note 6 (U.N. Secretary General 
deeming climate change mitigation efforts “utterly inadequate”); Jan Lai-
tos, Why Environmental Policies Fail 9‒10 (2017).

8. See e.g., Elizabeth Kolbert, Under a White Sky: The Nature of the 
Future (2021); Coral Davenport et al., Biden’s Bet on a Climate Transi-
tion Carries Big Risks, N.Y. Times (Apr. 24, 2021), https://www.nytimes.
com/2021/04/24/business/bidens-climate-change.html [https://perma.
cc/M2YW-SXZJ]; John R. McNeill & Peter Engelke, The Great Ac-
celeration: An Environmental History of the Anthropocene Since 
1945 (2016); see also David Wallace-Wells, The Uninhabitable Earth: 
Life After Warming 109‒18 (2019); Mike Berners-Lee, There Is No 
Planet B 1‒10 (2019); Timothy M. Lenton et al., Climate Tipping Points—
Too Risky to Bet Against, 575 Nature 592, 592‒95 (Nov. 28, 2019).

9. See Jeff Berardelli, Climate Tipping Points May Have Been Reached Already, 
Experts Say, CBS News (Apr. 26, 2021), https://www.cbsnews.com/news/
climate-change-tipping-points-amazon-rainforest-antarctic-ice-gulf-stream/ 
[https://perma.cc/ET6Z-CHU2]; John Branch & Brad Plumer, Climate 
Disruption Is Now Locked In: The Next Moves Will Be Crucial, N.Y. Times 
(Sept. 22, 2020), https://www.nytimes.com/2020/09/22/climate/climate-
change-future.html [https://perma.cc/JRD8-FWBE]; Somini Sengupta, 
“Bleak” U.N. Report on a Planet in Peril Looms Over New Climate Talks, N.Y. 
Times (Nov. 26, 2019), https://www.nytimes.com/2019/11/26/climate/
greenhouse-gas-emissions-carbon.html [https://perma.cc/6L5R-3JXA].

warming,10 mass extinctions,11 and deadly alterations of 
Earth’s natural systems.12

The inability of environmental laws to solve these prob-
lems of the Anthropocene is not because these problems are 
unsolvable or intractable. Environmental laws fail because 
they rely on a flawed algorithm. An algorithm is a set of 
rules and instructions to be followed that, given an ini-
tial set of conditions or assumptions, will solve a problem. 
The algorithm for most environmental laws and proposals 
for environmental laws wrongly presume that separation 
is the central defining characteristic for environmental-
ism. The standard algorithm for solving environmental 
issues by way of utilizing the law centers around a mis-
taken belief—which has become a condition to the algo-
rithm—that there is, and should be, a separation between: 
(1) the components of the natural world, (2) humans and 
nature, (3)  humans and other humans, (4)  science and 
environmental policies, (5)  environmental laws and the 
humans subject to these laws, and (6) environmental laws 
and nature. Environmental laws will succeed, and environ-
mental problems will be solved, only when this separation-
based algorithm is replaced with one based on connection 
and interdependence.

What follows is a story of how traditional assumptions 
involving nature, humans, science, and policy produced a 
body of environmental laws built on an algorithm grounded 
in separation. These laws have largely failed to protect the 
environment on this planet that is the only known loca-
tion in the universe that can sustain life. This failure calls 
for a rethinking of standard responses to environmental 
issues, and innovative and creative suggestions, often by 
academics and policymakers, such as the “Green New 
Deal” advanced by members of the U.S. Congress.13 The 
new algorithm offered in this essay is therefore unlike other 
calls for “new approaches to environmental lawmaking” 
that simply make alterations to that historic, but flawed, 
lawmaking formula. If the prevailing algorithm for our 
environmental laws is wrong, proposals that remain deriva-
tive of that defective environmental formula will similarly 

10. See Sarah Kaplan, Climate Change Has Gotten Deadly. It Will Get Worse., 
Wash. Post (July 3, 2021), https://www.washingtonpost.com/climate-en-
vironment/2021/07/03/climate-change-heat-dome-death/ [https://perma. 
cc/4J7G-QUW8] (800 deaths linked to punishing heat in the Pacific 
Northwest); John Schwartz, How Much Will the Planet Warm if Car-
bon Dioxide Levels Double?, N.Y. Times (July 22, 2020), https://www.ny 
times.com/2020/07/22/climate/global-warming-temperature-range.html 
[https://perma.cc/QH8J-ZXAS]; Seth Borenstein, Fever Chart: Earth Had 
Its Hottest Decade on Record in 2010s, Assoc. Press (Jan. 15, 2020) [https://
perma.cc/A9DY-VNMR]; Press Release, U.N. World Meteorological Org., 
Concludes a Decade of Exceptional Glob. Heat and High-Impact Weather 
(Dec. 3, 2019); Jeff Turrentine, Climate Scientists to World: We Have Only 20 
Years Before There Is No Turning Back, NRDC: onEarth (Oct. 12, 2018), 
https://www.nrdc.org/onearth/climate-scientists-world-we-have-only-20- 
years-theres-no-turning-back [https://perma.cc/BV5S-992G].

11. See Nadia Drake, Will Humans Survive the Sixth Great Extinction?, Nat’l 
Geographic (June 23, 2015), https://www.nationalgeographic.com/adven-
ture/article/150623-sixth-extinction-kolbert-animals-conservation-science-
world [https://perma.cc/M4D7-H5Y7].

12. See generally James Hamblin, We Are Running Out of Air, The Atlantic 
(Nov. 6, 2019) [https://perma.cc/6C9Y-7Q8U]; Justin Gillis, Fire, Floods 
and Power Outages: Our Climate Future Has Arrived, N.Y. Times (Oct. 12, 
2019); Will Steffen et al., Trajectories of the Earth System in the Anthropocene, 
115 Proc. Nat’l Acad. Sci. 8253, 8253 (2018).

13. H.R. 109, 116th Cong. (2019).
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fail. Thus, it is necessary to replace that algorithm with one 
that is based on an entirely different set of assumptions.

One of the first prevailing assumptions that needs to be 
reconsidered involves the proper role of science in the devel-
opment of environmental policy. Instead of science being 
limited to “what is” questions, its role should be expanded 
to also encompass “what ought to be” policy issues. Such 
a science-based algorithm for environmental law would be 
grounded not in separation, but in connection. The new 
algorithm recognizes that the parts of the natural world are 
interconnected, just as there is an interconnection between 
humans and nature, and as between humans. Instead of 
there being a gap between science and policy, this new 
algorithm presumes that policy should flow directly from 
science, albeit a perception of science (“explanatory” sci-
ence) that is quite broader than how we have previously 
viewed science (“utilitarian” science).

Other popular assumptions would be transformed by 
a new and different algorithm. A completely revised algo-
rithm would yield environmental policy that is less dog-
matic and more pragmatic. For example, social planners 
and lawmakers should not issue orders telling regulated 
humans what not to do. Rather, environmental laws should 
feature feedback loops among those subject to the laws, 
which in turn encourage, but do not command, people to 
do acts and to affirmatively make choices, consistent with 
environmental goals. Also, instead of top-down com-
mands by legislatures and agencies armed with vast rule-
making powers, law-backed environmental choices should 
be bottom-up, initiated by people and nature, not by an 
enormous bureaucratic apparatus. Moreover, any envi-
ronmental rules should not be overly complex, requiring 
layers of administrative enforcement and endless post hoc 
judicial interpretation. Our environmental laws should be 
simple, and faithful to a near irrefutable presumption that 
less is indeed more.

More importantly, the new algorithm realizes that envi-
ronmental laws must reflect and be connected to the laws 
of the environment. Those “natural laws” presume that any 
environmental law regime must be sensitive to the rules of 
human behavior that govern how humans make choices. 
And since those positive laws are ultimately addressing 
the workings of the natural environment, they must also 
conform to the immutable, universal laws of nature. Those 
universal laws of nature stem from two science-based 
principles that scientists, physicists, and empiricists have 
observed everywhere in the universe: (1)  environmental 
entanglement and (2) environmental economy.

We should not merely modify the algorithm for envi-
ronmental law. We should rewrite it to be consistent with 
those two fundamental laws of nature.

I. The Origins of the Standard Model 
of Separation

In the Anthropocene epoch, where the Earth and its envi-
ronmental systems are being modified by human action, 
these same humans (and their legal institutions) have turned 

to laws to address and ameliorate the negative effects that 
human actions have had on the natural environment. Both 
decisions—to alter natural conditions and to fashion laws 
to correct environmentally adverse effects of their altera-
tions—have required a deeply held belief in the essential 
role of separation. Nature was believed to be independent 
and apart from humans, while humans, in turn, thought 
their place was not in nature, but disconnected and sepa-
rate from their surroundings. When laws were deployed 
to either exploit nature and natural resources, or correct 
the problems associated with environmental pollution and 
exhaustion, the science justifying these laws was separated 
from the policies driving the laws. Humans managed their 
environmental laws from the 1960s to the present like an 
omniscient puppeteer, manipulating from a safe distance 
the environmental actors and systems operating on the 
Earth’s stage.14

This standard model of separation dominated virtu-
ally all dimensions of the relationship between humans 
and their natural environment. First, scientific researchers 
and policymakers pictured the Earth system automati-
cally controlling global temperature, atmospheric content, 
ocean salinity, and climate so that life was feasible.15 This 
standard model for nature meant that, if left alone by 
humans, Earth systems would self-regulate to bring about 
conditions that would achieve a natural equilibrium con-
ducive to life. In other words, the destructive impact of 
human actions was the one variable that Earth systems 
could not accommodate. If humans could be separate from 
the Earth’s systems, then ecosystems could return to a less 
anthropomorphic, more “natural” state where life could 
flourish. It was assumed that environmental policymakers 
should therefore seek to restore ecosystems to a pre-human 
condition and preserve places that were “untouched by 
man.”16 This dualistic vision only serves to separate nature 
and humanity.

Second, while we assumed that nature was best when it 
was separate from humans, we also presumed that humans 
were separate from their environmental surroundings. The 
human-nature disconnect was triggered by the Holocene 
epoch, 10,000-11,000 years ago, when the climate became 
less variable.17 With a more stable climate, agriculture sub-
sistence systems began to emerge, along with more predict-
able and reliable access to agricultural crops and resources 
and the domestication of wildlife.18 Although previous 

14. Near the end of the 20th century, biologists, ecologists, scientists, and le-
gal academics began to challenge long-held presumptions about separatism 
with respect to nature’s components, and human actions and nature. See 
e.g., Roderick Frazier Nash, The Rights of Nature 199‒213 (1989); 
Daniel B. Botkin, Discordant Harmonies: A New Ecology for the 
Twenty-First Century 18‒19, 120, 156‒57 (1990); Jonathan Weiner, 
The Beak of the Finch 190‒202 (1994); A. Dan Tarlock, The Nonequilib-
rium Paradigm in Ecology and the Partial Unraveling of Environmental Law, 
27 Loy. L.A. L. Rev. 1121, 1128 (1994).

15. Simon Levin et al., Social-Ecological Systems as Complex Adaptive Systems: 
Modeling and Policy Implications, 18 Env’t & Dev. Econ. 111, 114 (2013).

16. William Cronon, Uncommon Ground: The Trouble With Wilder-
ness; Or, Getting Back to the Wrong Nature 69‒90 (1995).

17. Peter J. Richardson et al., Was Agriculture Impossible During the Pleistocene 
but Mandatory During the Holocene? A Climate Change Hypothesis, 66 Am. 
Antiquity 387, 394‒96 (2001).

18. Id.
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hunter-gatherers had been connected to nature, the new 
agricultural lifestyle was separated from its environmen-
tal surroundings.19 Also, as agriculture and plant-intensive 
resource strategies became dominant, humans left their 
environmental surroundings and began to live in fixed 
communities and cities. To humans engaged in creating 
the first civilizations, natural resources needed for survival 
and agriculture seemed not only plentiful, but endless. 
Human separation from nature helped to create and per-
petrate the myth of inexhaustible resources.20

A third kind of separation was acceptance of the fun-
damental premise of the new post-industrial discipline of 
“economics.” Neoclassical economics tried to explain how 
economic agents and economies work when human con-
sumers and producers make choices.21 The central belief 
about human behavior in the economic marketplace was 
that individuals (i.e., humans) make choices to maximize 
their own selfish and isolated welfare.22 Humans were per-
ceived as choice-makers who by and large did not choose 
actions regarding natural resources with the aim of better-
ing the collective, social good.23 Instead, human decisions 
tended to primarily further self-interests.24 When humans 
engaged in resource use decisions, they ignored social (e.g., 
environmental) values if those social consequences did not 
promote individual utility. Nor did humans consider the 
actions of other humans.25

A fourth manifestation of the standard model of separa-
tion has been reflected in our environmental laws. These 
laws have embraced separation in two ways: (1) the use of 
science in formulating policy and (2)  the assumption of 
human exceptionalism. The first of these has manifested 
in the separation between science and policy. For much of 
the lifespan of environmental law, science and policy have 
performed two different roles. Environmental policy has 
been aided by utilitarian science, a classical version of sci-
ence.26 Utilitarian science seeks to investigate the relation-
ship between human alterations of nature, human health, 
and welfare to help policymakers decide which anthropo-
morphic changes in the environment are safe and which 

19. Bruce D. Smith, The Emergence of Agriculture 20 (1995).
20. Alice Outwater, Wild at Heart: America’s Turbulent Relationship 

With Nature, From Exploitation to Redemption 8 (2019); Lenard Zo-
bler, An Economic-Historical View of Natural Resources Use and Conservation, 
38 Econ. Geography 189, 191 (1962).

21. Paul Samuelson & William Nordhaus, Economics 3–17 (2009).
22. Standard economic theory has relied on a model of human behavior based 

on rational choice theory, which still underscores much environmental poli-
cy. Rational choice assumes that humans act rationally to maximize margin-
al utility when making choices, to maximize personal advantage. Binyamin 
Appelbaum, The Economists’ Hour: False Prophets, Free Markets, 
and the Fracture of Society 7–11 (2019); Jon Elster, Nuts and Bolts 
for the Social Sciences 29 (1989).

23. Another standard economic model of human behavior is the homo economic-
us model. Consistent with this model, humans base their choices on their 
own individual “utility functions,” while ignoring social values that might 
not provide individual utility. See Daniel Cohen, Homo Economicus: 
The (Lost) Prophet of Modern Times 12–14 (2014).

24. Gary Becker, The Economic Approach to Human Behavior 3-6 
(1976).

25. Terry L. Anderson & Donald R. Leal, Free Market Environmental-
ism 5 (rev. ed. 2001).

26. Mary Jane Angelo, Harnessing the Power of Science in Environmental Law: 
Why We Should, Why We Don’t, and How We Can, 86 Tex. L. Rev. 1527, 
1529 (2008).

are not.27 But utilitarian science has remained quite sepa-
rate from law and policy; science has provided the data and 
information, while lawmakers have determined how that 
information should be incorporated in a legal standard 
binding on humans.28

A fifth example of separation occurred when environ-
mental policymakers presumed that reliance on utilitar-
ian science permitted lawmakers to alter human behavior 
and environmental conditions to benefit near-term human 
interests. This extraordinary ability to manage both 
humans and nature for anthropomorphic ends stems from 
the belief that humans are separate from, and infinitely 
superior to, their environment. Humans have been con-
fident that as a species, they are sufficiently intelligent, 
all-knowing, and entitled to both simultaneously exploit 
natural resources and “protect” environmental goods. This 
superiority makes us an exceptional species, permitting us 
to believe we have legal power, if not the natural right, to 
transform our natural surroundings to suit us.29

II. An Algorithm of Environmental Law 
Based on Separation

This standard model of separation affected our environ-
mental laws in two ways. First, the notion of a natural 
environment separate from humans encouraged the evo-
lution of laws that resulted in humans overusing natural 
resources, adversely affecting earth’s natural systems and 
resources. Second, the new legal regime of environmental 
law, intended to correct these environmental problems, 
inevitably failed. This failure is caused by the separation 
between the human masters of the environmental laws and 
the natural objects of the laws.

There are two storylines for the traditional algorithm 
for environmental law grounded in separation. The first 
involves environmental law where the relevant laws encour-
aged and empowered humans to use natural resources and 
environmental goods. The second is a tale of a new class of 
environmental laws, where the laws were intended to pro-
tect and restore environmental resources that humans had 
polluted, poisoned, and degraded.

Initially, our perception of a separation between humans 
and their environmental surroundings led to a belief in 
the twin myths of “inexhaustible” and also “unpollut-
able” environmental resources. The myth of “inexhaustible 
resources” stemmed from our assumption that the Earth’s 
natural bounty was so large and plentiful as to be, in effect, 
infinite. Humans believed that no matter how many trees 
were cut down, or fish caught, or minerals extracted, or 
water diverted, there would always be an infinite supply of 

27. John Holmes & Rebecca Clark, Enhancing the Use of Science in Environmen-
tal Policy-Making and Regulation, 11 Env’t Sci. & Pol’y 702, 705‒06, 709 
(2008).

28. Oliver A. Houck, Tales From a Troubled Marriage: Science and Law in Envi-
ronmental Policy, 17 Tul. Env’t L.J. 163, 165 (2003).

29. Cormac Cullinan, Do Humans Have Standing to Deny Trees Rights?, 11 Bar-
ry L. Rev. 11, 15 (2008).
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resources for present and future use.30 Our environmental 
laws sought to further this larger purpose of resource use 
by devising ways to transfer economically valuable natural 
resources into private hands.31

A textbook example of the law facilitating resource use 
can be found in California’s Great Central Valley. In order 
to transform what would otherwise be a vast wasteland 
within the middle of California into an agriculturally pro-
ductive cornucopia, landowners there needed to redistrib-
ute water from lakes and rivers under the Earth to the flat, 
fertile, near-desert regions of central California.32 The state’s 
legal system was activated to bring tremendous amounts of 
marginal and often barely arable land into cultivation. The 
state of California embarked upon a “century-long binge 
of dam-building, aqueduct-laying, canal-digging and well 
sinking. The effect, particularly in California (but also 
elsewhere in the American West), amounted to a whole-
sale reengineering of existing hydrology to suit the needs of 
ranchers and farmers.”33 And because groundwater pump-
ing was completely unregulated by California law, the 
myth of inexhaustible resources and aggressive pumping 
depleted the state’s enormous underground aquifer.34

The second storyline, and the rise of the second class 
of environment law, arose when we began to discover that 
the first type of environment law (i.e., laws that encourage 
resource use) had adversely affected our natural resources 
and natural environment. This negative impact on the 
environment was in part due to the myth of unpollut-
able resources. For centuries, the assumption was that the 
Earth’s atmosphere, oceans, waterways, and land were too 
vast to ever become overpolluted, no matter how many 
gigatons of waste we put in them. These environmental 
sinks seemed unimaginably large; it was inconceivable that 
puny humans could have much of an effect on them.35 
But, alas, utilitarian science has convincingly revealed that 
the Earth does not have an infinite capacity to absorb our 
waste, garbage, and pollution without adverse effects on 
humans and nature.36 The sheer scale of human influence 

30. Jared Diamond, Collapse: How Societies Choose to Fail or Succeed 
79‒110 (2005).

31. J. Willard Hurst, Law and Economic Growth: The Legal History of 
the Lumber Industry in Wisconsin 93‒112 (1964).

32. Central Valley Project, Water Educ. Found., https://www.watereducation.
org/aquapedia/central-valley-project [https://perma.cc/2JM6-HSCS].

33. Gary Krist, California and Water: Half Environmental Nightmare, Half Re-
markable Success Story, N.Y. Times: Book Rev. (June 12, 2019), https://
www.nytimes.com/2019/06/12/books/review/the-dreamt-land-mark-arax.
html [https://perma.cc/VYY8-YQ96].

34. Id.
35. The 45th President of the United States, Donald Trump, apparently con-

tinued this belief into the 21st century. See Phil LaRue, Environmental 
and Health Advocates Agree: Trump Is the Worst President for Our Environ-
ment in History, EarthJustice (Feb. 4. 2020), https://earthjustice.org/news/
press/2020/trump-worst-president-for-environment-in-history [https://
perma.cc/R6R8-REXP]; Jeneen Interlandi, When Science Is Pushed Aside, 
N.Y. Times (Oct. 16, 2020), https://www.nytimes.com/2020/10/16/opin-
ion/trump-covid-public-health.html [https://perma.cc/RP2E-K2C9].

36. IPCC, Special Report: Global Warming of 1.5ºC vi. (2018) (policy-
makers have 12 years to limit a climate change catastrophe); Raphael Neu-
kom et al., No Evidence for Globally Coherent Warm and Cold Periods Over 
the Preindustrial Common Era, 571 Nature 550, 550 (2019) (the rise in 
global temperatures over the past 150 years has been far more rapid and 
widespread than any warming period in the past 2,000 years, and this global 
warming is a result of human activity).

on Earth systems has both altered and overwhelmed the 
planet’s biosphere.37

The Anthropocene epoch has marked an unprec-
edented time in the Earth’s four and a half billion years 
of history—the biosphere, all forms of life, and Earth sys-
tems, for the very first time are responding to, and being 
affected by, the decision of one species, Homo sapiens.38 
One marker demonstrating the extent to which humans 
have affected the natural world is the concept of “planetary 
boundaries.”39 The premise behind planetary boundaries is 
that there is a “safe operating space for humanity” to exist 
on this planet.40 But if anthropogenic actions push critical 
Earth systems outside this safe place, then human life is 
not sustainable.41 Growing evidence indicates that some of 
these boundaries have already been exceeded or are quickly 
heading toward dangerous levels.42

When these impacts on the natural environment 
became so obvious and alarming that they could no lon-
ger be denied, humans turned to government controls and 
rules to address the problem. The algorithm was based 
on dependency, and then even more reliance on laws and 
government to accomplish the task of “environmental 
protection.”43 As such, humans chose not to rely on them-
selves, but on a system external to most of us—the legal 
system. The environmental policies that emerged between 
the 1960s and the early 20th century presumed, as part 
of the algorithm of environmental law, that the new envi-
ronmental rules and standards would conform to the stan-
dard model of separation. Environmental laws created a 
distance, and a disconnect, between science and policy, 

37. Robin Kundis Craig & Stephen R. Miller, Contemporary Issues in 
Climate Change Law and Policy: Essays Inspired by the IPCC 21 
(2016); Jonathan Watts, Amazon Deforestation Accelerating Towards Unrecov-
erable “Tipping Point,” Guardian (July 25, 2019), https://www.theguard-
ian.com/world/2019/jul/25/amazonian-rainforest-near-unrecoverable-
tipping-point [https://perma.cc/L4NX-BLAY]; David Rising, Walloped by 
Heat Wave, Greenland Sees Massive Ice Melt, ABC News (Aug. 2, 2019), 
https://apnews.com/article/oceans-ap-top-news-climate-greenland-europe-
23381e5aed4d4ad59c1c60669c75a6cf [https://perma.cc/4ZHW-SG5Q]; 
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the Globe Missing 1 Million Square Miles of Sea Ice, Wash. Post (Aug. 15, 
2019), https://www.washingtonpost.com/weather/2019/08/15/indepen-
dent-data-confirms-july-was-earths-hottest-month-since-records-began/ 
[https://perma.cc/UW4G-H72V].
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ence 737, 736 (2015); Wallace-Wells, The Uninhabitable Earth: Life 
After Warming, supra note 9, at 10‒12; Leticia Casado & Ernesto Lon-
dono, Under Brazil’s Far-Right Leader, Amazon Protections Slashed and Forests 
Fall, N.Y. Times (July 28, 2019), https://www.nytimes.com/2019/07/28/
world/americas/brazil-deforestation-amazon-bolsonaro.html [https://per-
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the paternalistic lawmaker and the objects regulated by the 
law, humans and the human environment.

Policymakers embraced the classical version of sci-
ence, utilitarian science, which supplied the empirical 
proof for environmental causation. Utilitarian science 
also told policymakers what was safe for human health 
and what was not.44 But utilitarian science caused there 
to be a separation between prevailing science and policy. 
Scientists were empiricists who supplied data and evi-
dence after making observations and conducting experi-
ments. Policymakers then modeled their standards and 
environmental rules after they acquired this information. 
Science was first-in-time informational input for later-in-
time environmental decisionmaking.45

The environmental policy of the late 20th and early 
21st centuries perpetuated the standard model of separa-
tion by implementing rules and directives that compelled 
or encouraged human behavior. The lawmakers opted 
for policies that were designed to somehow command or 
affect a change in human behavior so that humans would 
be less likely to cause large-scale Earth problems threat-
ening anthropomorphic existence. These top-down poli-
cies sought to realign people’s usual preoccupation with 
resource use for individual or economic advancement with 
a combination of laws that reflected “hard paternalism,” 
“ends paternalism,” and “soft paternalism.”46

1. Hard Paternalism—The most common type of envi-
ronmental law was grounded in three strategies that relied 
on law and government actions controlling or command-
ing humans. First, “direct government action” occurred 
when government entities used their public police pow-
ers, or ownership of public lands, or power of the purse, 
to bring about direct change in natural systems.47 Second, 
traditional “command-and-control” regulatory policies 
directly ordered individuals or firms on what not to do.48 
Anti-pollution laws, for example, the most ubiquitous type 
of environmental laws, ban, limit, or “control” polluting 
activities. They also command that the polluter obey permit 
conditions (e.g., standards that should not be exceeded).49 
Third, “preservationist rules” forbid human access to, or 
human economic development of, preserved lands, places, 
or objects.50 In the United States, federally owned preser-
vationist lands include the wilderness, national parks and 

44. See Jan G. Laitos, How Science Has Influenced, but Should Now Determine, 
Environmental Policy, 43 Wm. & Mary Env’l. L. & Pol’y Rev. 759, 760 
(2019).

45. Eric Biber, Which Science? Whose Science? How Scientific Disciplines Can 
Shape Environmental Law, 79 U. Chi. L. Rev. 471, 476 (2012).

46. Cass Sunstein, Why Nudge?: The Politics of Libertarian Paternalism 
19‒20, 63‒71 (2014).

47. IPCC, Climate Change 2014: Mitigation of Climate Change 97, 
1156 (2014) [hereinafter IPCC 2014].

48. Alan Moran, Tools of Environmental Policy: Market Instruments Versus Com-
mand-and-Control, in Markets, the State and the Environment 73, 73 
(R. Eckersley ed., 1995).

49. See, e.g., 42 U.S.C. §  7411 (2018) (stating that operators of stationary 
sources cannot violate a “standard for emissions”); 33 U.S.C. § 1344 (2018) 
(stating that parties cannot discharge into navigable waters when discharges 
have adverse effects on aquatic ecosystems).

50. Jan Laitos & Sandra Zellmer, Hornbook on Natural Resources Law 
244 (2015).

monuments, and wildlife refuges51; preserved “objects” 
include endangered species.52

2. Ends Paternalism—A milder form of paternalism 
is captured in laws that establish fixed goals but rely on 
largely unfettered human choices to achieve these goals. 
The two most common examples of “ends paternalism” are 
environmental laws that rely on market-driven economic 
policies, and information disclosure rules. The former are 
market-based instruments that influence human behavior 
by relying on prices, taxes, and cost-based systems, where 
these market tools presume that individual welfare maxi-
mization is the primary motivator for individual choices. 
For example, cap-and-trade systems,53 along with carbon 
taxes,54 are popular market-based approaches for address-
ing global climate change. The latter, information dis-
closure rules, requires that the environmental effects of 
human or governmental choices be revealed before the 
action takes place. The rationale behind these laws is to 
compel the description of future, foreseeable environmen-
tal impacts before the fact, in the hopes that adverse impacts 
on the environment will be avoided.55

3. Soft Paternalism—Instead of ordering individuals to 
respect their environment or establishing environmental 
goals that individuals can try to achieve, “soft” paternal-
ism simply influences consumer behavior.56 For example, 
the European Union is interested in bringing about “green 
behavior” through initiatives that do not rely on adminis-
trative or regulatory commands, but that instead seek pub-
lic acceptance of environmentally conscious social norms.57 
Communities and utility companies are experimenting 
with policy tools based on behavioral tools that rely on 
bottom-up, minimally paternalistic decisionmaking. For 

51. Id. at 225‒66.
52. Sometimes an animal, or even an insect, does not even need to be “listed” 

as endangered in order to have an adverse effect on economic growth, such 
as new housing developments. Bruce Finley, Vail Housing Proposal Spot-
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2019%20at%206%3A00%20a.m.&text=Colorado's%20declining%20
bighorn%20sheep%20population,in%20once%2Dpristine%20high%20
country. [https://perma.cc/WH3M-QTLB]; Courtney Tanner, Rare Fire-
flies Live on This Utah Women’s Farm. A Housing Project Threatens Them, Salt 
Lake Trib. (July 20, 2019), https://www.sltrib.com/news/2019/07/20/rare-
fireflies-live-this/ [https://perma.cc/5ZU6-NKXX].

53. The 2015 Paris Agreement among most of the nations on Earth is an “ends 
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of heat-trapping greenhouse gases, which relies on individual countries to 
decide how to reduce greenhouse gas emissions. U.N. Climate Change Sec-
retariat, Climate Action Now: Summary for Policymakers, 4 (2018). Unfortu-
nately, the 2015 Paris Agreement seems not to have slowed climate change. 
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54. See, e.g., Shi-Ling Hsu, Chapter 2: Carbon Pricing, in Legal Pathways to 
Deep Decarbonization in the United States 10, 10 (John C. Dernbach 
& Michael B. Gerrard eds., 2018).

55. For example, the National Environmental Policy Act of 1969 requires fed-
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example, environmental policy can simply call for disclo-
sure of information about environmental consequences 
of a product so consumers can make better decisions. Or 
behavioral policy may adopt default rules, such as auto-
matically enrolling homeowners in energy audits, leaving 
them the choice of opting out. “Nudges” may work, too, 
when peer pressure goads or shames consumers into saving 
electricity by comparing and publicizing each homeown-
er’s energy usage with their neighbors.58

III. Replacing an Algorithm for 
Environmental Law Grounded 
in Separation With One Built 
on Connection

There appears to be unassailable consensus among scien-
tists, academics, commentators, and most policymakers 
that humans may be heading toward a future, inevitable 
rendezvous with a global environmental disaster, which 
threatens the Earth’s life-sustaining biosphere.59 There is 
also near universal adoption of the view that the existing 
algorithm for environmental law may not be adequately 
addressing the anthropogenic changes to the Earth system 
that are jeopardizing the biosphere. One leading book on 
human threats to the natural environment flatly states: 
“[I]t is impossible to think that policy responses to our 
‘planetary emergency’ can be successful without innova-
tive transformative action.”60 Other leading commentators 
have similarly called for a “transformative change in the 
system itself.”61

This skepticism for a business-as-usual approach to envi-
ronmental policy is due in part to the inability of tradi-
tional, historic environmental laws to succeed in the task 
of solving myriad environmental problems. The thesis of 
this essay is that the central reason for the failure of envi-
ronmental law is that the underlying “law” has been the 
product of an algorithm grounded in the idea of separa-
tion. What is needed now is a different algorithm, built on 
notions of connection.62

This idea of connection can be integrated in the algo-
rithm of environmental law in three ways. First, the rela-
tionship between science and environmental law needs to 
change so that there is not a separation between science 
and policy, which tends to occur when we rely exclusively 
on utilitarian science. Second, environmental laws should 
not presume a separation between humans and nature or 
between humans. Third, the environmental laws them-

58. Richard H. Thaler & Cass Sunstein, Nudge: Improving Decisions 
About Health, Wealth, and Happiness 54-55 (2008).

59. David Wallace-Wells, Time to Panic, N.Y. Times (Feb. 17, 2019), https:// 
www.nytimes.com/2019/02/16/opinion/sunday/fear-panic-climate-change- 
warming.html [https://perma.cc/UH9X-NMKH]; U.S. Glob. Change 
Rsch. Program, Climate Science Special Report 1 (2018); Editorial, 
Our Planet and Us, 8 Nature Geoscience 81, 81 (2015).

60. Burns W. Weston & David Bollier, Green Governance: Ecological 
Survival, Human Rights, and the Law of the Commons xxiii (2013).

61. Speth, supra note 8, at 86, 225 (2008).
62. See supra Parts I & II.

selves should connect to and be consistent with the laws 
that govern the natural environment.

A. Establishing Connection Between Science 
and Policy

What role should science play in the development of envi-
ronmental policy? Traditionally, science has been separated 
from policy. Utilitarian science, the classical version of sci-
ence, served as informational input for environmental deci-
sionmaking.63 Utilitarian science supplied empirical proof 
for environmental causation, and helped policymakers set 
standards determining what is safe for human health and 
what is not.64 Science was devoted to empiricism. Scien-
tists made observations and collected data, and then poli-
cymakers took this empirically derived information and 
formulated regulations.65 Utilitarian science’s emphasis on 
data-driven empiricism permitted the science of environ-
mental laws to be apart from the public policy debates that 
often surround environmental decisionmaking. The think-
ing was that scientific experts should focus on establishing 
sound, empirically driven, scientific facts, while lawmakers 
and regulators set the policies that become binding envi-
ronmental laws. Unfortunately, this gap between science 
and policy permitted lawmakers to affect policy simply by 
attacking the science which preceded it.66

Moreover, this separation of science from policy is 
contrary to an alternative version of science—explana-
tory science. This view of science holds that policy can be 
established without relying exclusively on empirical obser-
vations and data points.67 Explanatory science itself can 
provide unifying structure and dynamics of nature and 
humans. Such principles are derived rationally, not empiri-
cally. Explanatory science embraces science-based theories, 
such as complexity theory, systems theory, and perhaps 
even game theory; these theories can then be integrated 
into policy.68 Explanatory science is thereby not separated 
from policy. Rather, it influences and shapes policy.

The difference between utilitarian science and explana-
tory science concerns: (1)  the extent to which policy is 
dependent on data and provable fact and (2)  the degree 
to which science is separate from, or integrated into, poli-
cy.69 In a world where utilitarian science is the norm, which 
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69. See Angelo, supra note 27, at 1529‒31; see also J.B. Ruhl, Thinking of En-
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has been the world of environmental law throughout the 
20th and 21st centuries so far, empiricism and separation 
have ruled.70 Scientific knowledge is acquired first and then 
policy is based on this knowledge.71 But the act of formu-
lating policy is a judgment call separate from the act of 
accumulating the empirical data supplied by scientists.72 
Policymakers determine limits and standards and regula-
tory rules; scientists do not.73

By contrast, explanatory science does not focus on the 
objects of nature that environmental policy will eventu-
ally address. Instead, it is concerned with the basic laws 
themselves that govern the objects of the empirical, physical 
world. These basic laws, or unifying principles, are derived 
rationally, not by empirical observation. With explana-
tory science, one can formulate theories that predict and 
describe the fundamental “laws of nature” that can be, 
and should be, integrated into eventual policy. The policy 
that drives the environmental laws is not separate from the 
explanatory science; it is consistent with the basic laws of 
nature that explanatory science has revealed.74

B. Connections: Humans and Nature, 
and Humans and Humans

1. Humans and Nature

Traditional environmental law is based on an algorithm 
that assumes a human disconnect from nature.75 This dis-
connect has manifested itself in several ways. When the 
Holocene epoch produced a more stable climate, a hunter-
gather economy that had been connected to nature was 
replaced by human-controlled agricultural production that 
was more separated from its environmental surroundings.76 
As humans became more civilized and confident about sur-
vival, they felt that nature was something apart from them 
that they could, and should, conquer and dominate.77 
Indeed, environmental historians argue that a number of 
the world’s great civilizations have declined and collapsed 
due to overutilization and destruction of natural capital.78 
Lately, our laws continue to reinforce the view that we 
are separate from nature by our creation of special wilder-
ness areas, nature parks, wild rivers, and dedicated open 
space. These “special” places instill in us the sense that 
nature can only be experienced by traveling to protected 
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Nature 139‒40 (1996); Deborah Du Nann Winter, Ecological Psy-
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preservation environments that are separate and distinct 
from humans.79

This assumption that nature is somehow separate from 
humans was seriously challenged, if not debunked entirely, 
when scientists concluded that nature on Earth is a complex 
adaptive system (“CAS”). Such a system is characterized 
by complex behaviors that emerge as a result of nonlin-
ear, spatiotemporal interactions among a large number of 
component systems and subsystems, including humans.80 A 
CAS is a truly complex system, where there is no sepa-
ration between the CAS and its environment. The CAS 
is closely linked with and connected to all other related 
systems, especially human systems within and affecting 
the Earth’s biosphere.81 Acceptance of the CAS model for 
nature has brought about a realization that humans are not 
separate and apart from their environmental surroundings, 
but rather are an integral part of the environment.

Humans, along with the Earth, natural systems, the 
biosphere, and environmental goods, are all part of one 
unified system. An integrated anthropocentric and eco-
centric whole is called a social ecological system (“SES”).82 
An SES assumes that on this Earth, there are no “natural” 
systems without people, nor are there human-based social 
systems without natural systems. The SES on this planet 
is interdependent, and constantly evolving, like a CAS.83 
There is constant interplay between humans and natural 
systems in an SES. Ecosystems and the biosphere provide 
the foundation for anthropomorphic social/economic 
development. Conversely, ecosystems are in turn shaped 
by human actions.

CAS theory and SES theory should be important to 
21st-century environmental policymakers. Most envi-
ronmental policies have preserved a separation between 
humans and nature such that environmental lawmakers 
become in effect puppeteers, separate from the environ-
ment being regulated and manipulated. Lawmakers seek 
to master natural resources and environmental systems 
for anthropocentric ends. But this assumption ignores the 
implications of nature as a CAS, and Earth systems as an 
SES. Biological and ecological systems evolve together with 
humans as a CAS in this planet’s biosphere. And there is 
no separate human component in the SES; humans and 
their ecological-environmental surroundings are a unified 
whole. Environmental policies need to be directed to the 

79. See, e.g., Mary Regnolds Thompson, Reclaiming the Wild Soul: How 
Earth’s Landscapes Restore Us to Wholeness 36‒39 (2014).

80. Simon A. Levin, Ecosystems and the Biosphere as Complex Adaptive Systems, 1 
Ecosystems 431, 431 (1998).

81. John H. Miller & Scott E. Page, Complex Adaptive Systems: An In-
troduction to Computational Models of Social Life 9‒10 (2007).

82. Brian H. Walker et al., Exploring Resilience in Social-Ecological Systems 
Through Studies and Theory Development, 11 Ecology & Socio. 12, 12 
(2006).

83. Levin et al., supra note 16, at 113‒14. By the end of the 20th century, com-
mentators had begun to challenge the twin notions that there was a sepa-
ration between humans and nature, and that environmental laws should 
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mans. See generally Jonathan B. Wiener, Beyond the Balance of Nature, 7 
Duke Env’t. L. & Pol’y 1 (1996); Botkin, supra note 15.
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holistic SES, not just the SES’ “social” human element, or 
the SES’ “ecological” environmental part.84

Certain proposed 21st-century environmental laws only 
perpetuate separation between humans and nature. For 
example, some scholars have suggested that the public trust 
doctrine should be stretched beyond its initial protection of 
commercial navigation and fishing on navigable waters.85 
These academics have argued that the trust doctrine should 
be extended to include wildlife as a resource in which the 
public has trust rights, or to apply the public trust to the 
Earth’s atmosphere.86 Litigants have even alleged that the 
doctrine should be broadened to compel government, as 
the trustee of public environmental goods, to protect air 
and water for humanity—the beneficiaries of the trust.87

But this proposed grandiose expansion of the public 
trust doctrine only reinforces and continues the perceived 
separation of humans and nature. The trust’s sole beneficia-
ries are humans. Government would have a duty to pater-
nalistically protect air, water, and natural systems for the 
benefit only of humans, when the real beneficiary should 
be the SES.

CAS and SES theories are also inconsistent with popu-
lar policy proposals that advocate for new environmental 
laws that create either a legal “right” held by individuals 
to a clean healthy environment, or a corollary legal right 
held by nature and natural objects, to be protected from 
human interference. The former—individual environmen-
tal rights—has been espoused by academics and environ-
mental lawyers88 and adopted by the United Nations,89 and 
even some states.90 This approach continues the assumption 
that individuals are separate from their environmental sur-
roundings because the legal right is held only by humans, 
not by the SES.

The latter—rights of nature—has been suggested by 
commentators91 and adopted by the constitutions of some 
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Back, 49 Nat. Res. J. 249, 249 (2009); Mary Christina Wood, Nature’s 
Trust: Environmental Law for a New Ecological Age 147 (2013); 
Michael C. Blumm & Mary Wood, The Public Trust Doctrine in En-
vironmental and Natural Resources Law 407‒20 (2d ed. 2015).

87. Juliana, v. United States, 947 F.3d 1159, 1165 (9th Cir. 2020); John 
Schwartz, Judges Give Both Sides a Grilling in Youth Climate Case Against 
the Government, N.Y. Times (June 4, 2019), https://www.nytimes.
com/2019/06/04/climate/climate-lawsuit-juliana.html [https://perma.cc/
TWW7-A6ZJ].

88. David R. Boyd, The Environmental Rights Revolution: A Global 
Study of Constitutions, Human Rights, and the Environment 
12‒14 (2013); see also Darlene Ricker, Lawyers Are Unleashing a Flurry of 
Lawsuits to Step Up the Fight Against Climate Change, ABA J. (Nov. 1, 2019), 
https://www.abajournal.com/magazine/article/lawyers-are-unleashing-
a-flurry-of-lawsuits-to-step-up-the-fight-against-climate-change [https://
perma.cc/78VM-WN7G].

89. Lynda Collins, The United Nations, Human Rights and the Environment, in 
Research Handbook on Human Rights and the Environment 229 
(Anna Grear & Louis J. Kutze eds., 2015).

90. In re Maui Elec. Co., 408 P.3d 1, 16 (Haw. 2017).
91. Jan Laitos, The Right of Nonuse 122‒24 (Oxford Univ. Press 2012).

countries.92 But like individual environmental rights, a 
policy that confers a legal right only on the environmen-
tal component of a unified SES works contrary to the 
reality of how humans and nature are an integrated CAS 
within an SES. Law should not create rights in either 
humans or their environment because such laws only 
serve to separate the two elements of a unified human-
environmental whole.

2. Humans and Humans

The twin forces of industrialization and urbanism did more 
than cause a shift away from a land-based economy that 
severed the human connection to the Earth. This physi-
cal separation from our environmental surroundings led 
to a further psychological disconnect between humans.93 
A fundamental principle of the post-industrial discipline 
of economics was built upon the concept of self.94 Indi-
viduals were not seen as working toward the betterment 
of the whole; rather, humans made choices to maximize 
their own individual selfish welfare.95 Standard neoclas-
sical economic theory formulated general laws governing 
self-centered behavior, which in turn gave policymakers a 
basis for fashioning environmental laws.96 The central the-
ory underlying the “science” of economics is that all social 
interactions and decisions are driven by individual choices 
furthering the interests of the self.97

The standard neoclassical economic theory that pre-
sumed a model of human behavior based on individuals 
optimizing self-welfare served only to separate humans 
from one another. Worse still, if humans base their choices 
on their selfish utility functions, then humans will ignore 
larger social values.98 And if selfish human behavior drives 
decisionmaking, then it would follow that cooperation, 
altruism, and selflessness would be rare. Public policy 
would, and did, reflect these assumptions by ensuring 
that natural resources and environmental goods would 
be managed, owned, and used to maximize private, self-
interested utility.99

These laws accelerated the race to catch fish, pump oil, 
harvest trees, graze cattle, and divert water before some 
other user did.100 When natural resources became depleted 

92. See Constitución Política de la República del Ecuador [Constitution of Ec-
uador] art. 71.

93. Deborah Du Nann Winter, Ecological Psychology: Healing the 
Split Between Planet and Self, 59‒61 (1996).

94. Ada Marinescu, Human Nature in the Economic Behavior Based on the 
Neoclassical Economic Model, 23 Theoretical & Applied Econ. 203, 204 
(2016).

95. Id.
96. M. Neil Browne et al., The Struggle for the Self in Environmental Law: The 
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345 (2000).

97. Gary S. Becker, The Economics Approach to Human Behavior 3‒6 
(1996); Kenneth Arrow, Methodological Individualism and Social Knowledge, 
84 Am. Econ. Rev. 1, 1‒9 (1994).

98. See William Nordhaus, The Climate Casino: Risk, Uncertainty, and 
Economics for a Changing World 19‒23 (2014).

99. Terry L. Anderson & Donald R. Leal, Free Market Environmental-
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100. See generally James Willard Hurst, Law and Economic Growth: The 
Legal History of the Lumber Industry in Wisconsin 1836-1915, 105, 
127, 435 (1964) (discussing the race to harvest lumber).
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or polluted, environmental policy was implemented that 
relied on centralized environmental regulation, or even 
cap-and-trade systems, which imposed command, control, 
and prohibitory rules.101 Humans did not rely on other 
humans. Rather, they relied on legal institutions and rules. 
Environmental laws told humans what not to do. Neoclas-
sical economists and policymakers tended to conclude that  
environmental ills were the result of three central human 
traits: (1) our selfish desire to ignore others, as well as our 
environment, while engaging in self-optimizing actions, 
(2)  our rapacious, arrogant need to dominate our envi-
ronment, and (3)  our need to use, and overuse, natural 
resources and environmental sinks like air and water.102

By the 21st century, scholars and researchers began 
to cast doubt on these two traditional explanations for 
human behavior. The new discipline of behavioral econom-
ics seemed equally able to explain human choices, with 
important implications for environmental policies.103 This 
new explanatory theory of human behavior has provided 
policymakers with a better, more realistic, understand-
ing of how we make choices. For example, it appears that, 
counterintuitively, individuals are equally susceptible to a 
selfless, altruistic desire to enhance collective welfare.104 
Fundamental tendencies toward altruism suggest that we 
do not want to make choices that separate us from oth-
ers, but instead we take actions consistent with social reci-
procity to a larger group.105 That “larger group” extends to 
our biosphere and the SES. Humans display a willingness, 
known as “green behavior,” to incur certain costs because 
of the psychic gain experienced knowing that our envi-
ronmental surroundings are benefitted.106 Environmental 
policy should therefore not bludgeon people into protect-
ing the environment, and instead should presume that we 
desire to preserve our environmental systems.

Behavioral economists also argue that people’s choices 
display “bounded rationality,” where rules of thumb, men-
tal shortcuts, and heuristics are well suited to adaptive 
behavior.107 Rarely do we think rigorously about costs and 
benefits before we make choices. People are more respon-
sive to desired, rather than undesired, information. Nor 
are financial incentives a primary driver of human behav-
ior. Environmental laws should therefore do more than 
impose mandates, or prohibit certain behaviors, or issue a 
command-and-control rule, or implement incentive-com-
patible policies. We should not compel or induce environ-
mentally friendly behaviors; we should persuade or nudge 

101. See Houck, supra note 29, at 165.
102. Michael Faure & Roy Partain, Environmental Law and Economics: 

Theory and Practice 13‒17, 38, 40 (2019); Richard A. Epstein, From 
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Communications 2018).

106. Eur. Comm’n Directorate-Gen. Env’t, supra note 58, at 8.
107. Gerd Gigerenzer & Henry Brighton, Homo Heuristicus: Why Biased Minds 

Make Better Inferences, in Heuristics: The Foundations of Adaptive Be-
havior 2, 2‒15 (Gerd Gigerenzer et al. eds., 2011).

people, while preserving their freedom of choice.108 Policy-
makers should realize that humans prefer to be told what 
to do, instead of being told what not to do.

Standard neoclassical economics also assumes that 
whenever there is an open access “commons” like a fishery, 
underground aquifer, grazing lands, common-field agricul-
ture, or subsurface oil and gas reservoir, individual resource 
users will seek to exploit the resource before other users do 
the same.109 However, behavioral economist scholars who 
have empirically studied such commons have realized that 
another driver will sometimes override this race to use and 
capture the common resource. Humans have a desire to 
cooperate with otherwise competing individuals to forego 
formal legal rules and government oversight to achieve 
larger community ends.110 Collective management occurs 
when communities of people with a mutual interest in the 
sustainability of the commons choose to work together to 
ensure that resources are not depleted or exhausted. Coop-
eration and connection among humans are not antithetical 
to human behavior; they are built into us.111

C. Connection: Environmental Law 
and the Natural Environment

To change the algorithm for environmental law, the law 
itself needs to establish a connection to the object of that 
law. Environmental law seeks to first protect, and then pre-
serve, the natural environment. However, as noted above, 
traditional environmental laws too often create a separa-
tion between the legal rule and the environment suppos-
edly being saved or restored by the rule. Our environmental 
laws tend to, first, rely on utilitarian science to measure, 
observe, and quantify the relevant environmental object 
being saved by the law (e.g., the climate, the air, the water, 
or the Earth itself). Then, environmental policy deter-
mines the standards that will bring about some measure 
of environmental success. Policymakers are like a gardener 
working to restore and rehabilitate a sick garden, where the 
garden is remote and disconnected from both the gardener 
and the gardener’s tools.112
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nytimes.com/2019/10/26/opinion/sunday/duflo-banerjee-economic-
incentives.html [https://perma.cc/ZX9E-7N22]; Jim Tankersley, Can We 
Nudge People Into Conserving Energy?, Wash. Post (Oct. 27, 2014), https://
www.washingtonpost.com/news/storyline/wp/2014/10/24/can-we-shame-
people-into-conserving-energy/ [https://perma.cc/3R22-URA3]; Cass R. 
Sunstein, Why Nudge? The Politics of Libertarian Paternalism 57‒58 
(2014).

109. Garrett Hardin, The Tragedy of the Commons, 162 Science 1243, 1244 
(1968).

110. Elinor Ostrom, Governing the Commons: The Evolution of Insti-
tutions for Collective Action 5 (1990).

111. Yuval Noah Harari, Sapiens: A Brief History of Humankind 18‒20 
(2014). The desire to cooperate, and to avoid separate individual decision-
making, is a feature of game theory. In an otherwise competitive resources 
game involving multiple players, if the players coordinate their strategies 
with each other, each will receive the highest payoff. Shaun Hargreaves 
Heap & Yanis Naroufakis, Game Theory: A Critical Introduction 
41‒79 (1995).

112. Jan Laitos & Juliana Okulski, The Gardener and the Sick Garden: How Not 
to Address the Planet’s Environmental Issues, 45 ELR 10391, 10391-95 (May 



Vol. 13 No. 1 REPLACING THE STANDARD ALGORITHM FOR ENVIRONMENTAL LAW  29

There are three notable exceptions to the separation nor-
mally in place between environmental laws and the natu-
ral environment. First, some United States federal resource 
agencies have been willing to embrace an interactive man-
agement decisionmaking methodology that reflects the 
operations of natural systems—adaptive and ecosystem 
management. Adaptive management is pragmatic oversight 
where policymakers do not adhere to one fixed manage-
ment philosophy, and instead alter decisions based on how 
the regulated resource responds to the policy.113 Agencies 
charged with regulating fisheries, forests, and wildlife have 
used adaptive management as a resource management tool. 
In doing so, these lawmakers recognize that forests, fish 
populations, and wildlife species are complex adaptive sys-
tems; the relevant law works better when it does not seek to 
homogenize the resource, but rather to maintain heteroge-
neity and diversity.114

Similarly, when nature is viewed more realistically as 
consisting of living organisms within dynamic, adaptive, 
complex, and stochastic ecosystems, the best environmen-
tal policy instruments become those that work through 
an ecosystem management framework.115 The traditional 
separation between law and nature is then replaced with 
legal strategies that conform to the science of ecology. 
Instead of managing individual species within ecosystems, 
the resulting management of ecosystems is more holistic 
and realistic.

A second proposal to unite environmental law with the 
natural environment has been termed Earth Jurisprudence 
or Wild Law.116 Instead of bestowing legal legitimacy on 
nature, or legal rights on humans to a clean environment, 
this policy sees nature and humans as one Earth commu-
nity and grants legal rights to this integrated entity. In 
effect, environmental law consistent with Earth Jurispru-
dence would not only accept the existence of the larger SES; 
it would grant rights to the SES.117 While humans would 
still have rights, these human rights would not be superior 
to the rights held by the SES.118 Of course, giving rights to 
the SES raises difficult questions of enforcement, especially 
when the ecological component of the SES wishes to assert 
the right.119 Nonetheless, an Earth Jurisprudence model 
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takes strides toward removing the traditional separation 
between law and the environment.

A third approach that closes the gap between environ-
mental law and the natural environment involves proposals 
from thoughtful commentators who advocate that future 
environmental laws mirror and reflect the workings of 
the natural systems that are the objects of the laws. So, if 
nature acts as a CAS, and if the biosphere is comprised of 
both humans and natural systems in an SES, then envi-
ronmental law needs to be revised so that the laws them-
selves become more adaptive and resilient in the face of 
constant, nonlinear environmental change and address 
both anthropocentric social systems and interlinked natu-
ral ecological systems. Our environmental policies need to 
incorporate a far more flexible view of the natural world 
so that laws may respond to changing complex systems, 
nonlinear change, and ecological thresholds for the CAS 
that are the regulatory objects.120 And, because humans 
are neither separate nor apart from their physical envi-
ronment, environmental laws need to be directed not at 
humans, but at the holistic SES.121

1. Environmental Entanglement

It appears that the algorithm for environmental law con-
tinues to remain grounded in notions of separation, and 
not connection, despite the efforts of academic commenta-
tors.122 A new algorithm would have as its central thesis a 
rejection of this default to separation while embracing one 
of connection. That goal of connection, which may also be 
termed “environmental entanglement,” will be achieved—
and our laws may become more effective—when our envi-
ronmental laws are consistent with the laws of the natural 
environment. In other words, the positive environmental 
laws that emerge from legislative and regulatory bodies 
need to reflect the unwritten, but controlling, rules that 
govern nature.

Before our environmental laws can conform to the idea 
of environmental entanglement, two central questions need 
to be answered. First, why should there be a link between 
our environmental laws and nature’s laws? Second, how do 
we discover nature’s laws, and what are they?

a. The Principle of Universality

Environmental law historically regulates, and usually tries 
to mitigate, the impact of human activities on the physi-
cal natural environment in order to bring about a “healthy 
environment,” and to “protect natural systems.”123 These 
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traditional environmental laws thereby address both 
human behavior (because the laws either command 
humans to undertake certain actions or punish them if 
they exceed legal standards), and the natural environment 
(because the laws seek to achieve some baseline for nature 
that lawmakers deem optimal). The human and environ-
mental components of environmental law are interrelated. 
Contemporary scientific thought, in the form of explana-
tory science, has demonstrated that humans and their envi-
ronmental surroundings are not separate, but are a holistic, 
complex adaptive system operating within an integrated 
social human-ecological system called an SES.124 But what 
of the countless environmental laws and regulations that 
we have unleashed in the past sixty plus years? Are they 
likewise connected to, or “entangled” with, the natural 
environment that is the object of these laws?

Curiously, most environmental policymakers seem dis-
interested in the larger laws that govern the natural systems 
and environmental objects that our environmental laws 
seek to protect and benefit. Their contemporary environ-
mental laws are instead tethered to the findings of utili-
tarian science, establishing either proof between pollution 
and human harm, or baselines that hopefully will permit 
the recovery of air, water, and other natural resources.125 
But our environmental laws should not just be focused on 
human health and environmental protection, they should 
also be connected to, and entangled with, the laws of nature 
that explain how environmental systems work.126

The principle of universality is one such law that governs 
nature.127 It reveals a central truth about the dynamics of 
nature: the natural environment that is the object of envi-
ronmental laws seems to operate according to certain fixed, 
predictable, universal rules.128 One of those rules is that 
there are a limited number of forces and relationships that 
exist in the macro and micro natural world (from galaxies 
to subatomic particles). These rules of nature always apply, 
regardless of location or time, or regardless of who observes 
the experiment, and irrespective of scale. These are termed 
the “universal laws of nature.”129 Those finite number of 
laws of nature that conform to the principle of universal-
ity do not just encompass physics, they also apply to living 
organisms and biology.130
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A universal law of nature is a predictable rule by which 
the natural world always, with regularity, operates.131 
These laws have three characteristics.132 First, they are laws 
and not coincidences or accidental truths (i.e., temporary 
“truths” that are not reliable in the long term). Second, they 
are laws because they permit observers (i.e., humans) to 
accurately predict cause and effect.133 Third, once the law 
is known, since the law is applicable everywhere, observers 
may use the law to infer reliably from observed to unob-
served phenomena (i.e., if an activity is observed, and if the 
activity obeys a universal law of nature, one can infer the 
presence of, or one can presume what is occurring to, some 
unobserved phenomena).134

For example, consider Newton’s law of universal gravi-
tation. Newton’s original law held that the force of gravity 
between Earth and any other objects (e.g., Earth’s moon) is 
directly proportional to the mass of the Earth and the object, 
but inversely proportional to the square of the distance that 
separates the centers of the Earth and the object.135 This 
law, or rule, is a universal law of nature because gravity is 
universal; it applies to all objects in nature, wherever those 
objects appear. The relationship between two objects is not 
a coincidence. More massive objects will have the effect 
of attracting each other with greater gravitational force, 
while more separation from each other will have the effect 
of decreasing gravitational attraction. And one can predict 
the presence of an unobserved object by the behavior of an 
observed object.136

Also consider the phenomena of photosynthesis, a fea-
ture of the biological world. The “law” of photosynthesis 
holds that algae, green plants, and certain bacterial organ-
isms use sunlight to synthesize foods for carbon dioxide 
and water, generating oxygen as a byproduct. Photosynthe-
sis permits a large planetary biomass on Earth, by creating 
an oxygenated atmosphere. But if photosynthesis is a uni-
versal law of nature, one can predict that if the prerequi-
sites of photosynthesis are present anywhere in the universe 
(e.g., if there is a carbon-based lifeform, the presence of 
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inorganic carbon, and the presence of light), then life may 
have evolved elsewhere besides the Earth.137

The principle of universality thus suggests the following:

1. Our environmental laws impose rules on humans 
that regulate our anthropomorphic impact on the 
natural environment.138

2. The natural environment seems to behave in 
accordance with general universal rules.139

3. There should therefore be some connection 
between our environmental laws and the laws of 
the natural environment.

Common logic would seem to concur: “[I]f laws are to 
be effective they need to recognize the inherent subject 
matter with which they are concerned. This means that a 
governance system must, to some extent, reflect, or at least 
correspond with, the qualities of that which it is seeking 
to regulate.”140

b. The Universal Laws of the Natural 
Environment

The principle of universality underscores the need for 
positive environmental law to reflect the central attributes 
of the environmental systems in which they are embed-
ded.141 In other words, our environmental laws should be 
consistent with the universal laws of the natural environ-
ment. Environmental policymakers need to realize that 
the environment that is the subject of their laws will itself 
always follow a code of nature. Environmental lawmak-
ers should therefore seek to make laws consistent with the 
fundamental, universal laws of nature. Previously, lawmak-
ers fashioned our environmental laws to satisfy our selfish 
anthropocentric needs, to protect the environment so that 
it can continue to benefit us.142 That model has not been 
particularly effective. Now, our environmental laws should 
replace that algorithm with one that obeys the laws of the 
natural environment.

Explanatory science helps us to discover the universal 
laws governing the natural environment. This science has 
revealed that the universe, including Earth’s natural sys-
tems, seems to follow two central rules—connection and 
economy. Connection is manifested by nature’s procliv-
ity to have relationships among all its objects, large and 

137. See Lynn J. Rothschild, The Evolution of Photosynthesis . . . Again?, 363 Phil. 
Transactions Royal Soc’y 2787, 2787 (2008); see also Dennis J. Nurn-
berg et al., Photochemistry Beyond the Red Limit in Chlorophyll F- Containing 
Photosystems, 360 Science 1210, 1210 (2018).

138. A. Dan Tarlock, Is There a There There in Environmental Law?, 19 Fla. State 
U. J. Land Use & Env’t L. 213, 235 (2004).

139. Neil DeGrasse Tyson & Donald Goldsmith, Origins: Fourteen Bil-
lion Years of Cosmic Evolution 16 (2004).

140. Cullinan, supra note 117, at 26.
141. Positive Law is a law or rule created by humans through a legislature, court, 

administrative institution, or other law making body. Positive Law, Merri-
am-Webster, https://www.merriam-webster.com/ [https://perma.cc/F6J6-
NMKY] (last visited Sept. 8, 2021).

142. Jan Laitos, Why Environmental Laws Fail 24‒28 (2017).

small. From galaxies to subatomic particles, connection 
and entanglement between the many parts of the universe 
play a central role, while separation does not. Connection 
in turn leads to economy, and nature, like humans, seems 
to prefer economy and simplicity. Nature experiments with 
different possibilities of design. Those designs that cost the 
least energy, or that require the fewest different parts to 
come together, will always take precedence.143 Connection 
and simplicity are built into nature’s design. And these two 
laws of nature are themselves interrelated. Environmental 
policymakers should start with those two universal laws of 
nature—connection and economy—when considering the 
next generation of environmental laws.

Connection: It has been pointed out above how, on this 
Earth, the idea of connection, not separation, defines: 
(1) how nature’s systems work (as a CAS), (2) how humans 
relate to each other (with cooperation and coordination), 
and (3) how humans should relate to nature (as an SES). 
Connection is also a hallmark characteristic of natural 
objects throughout the universe. The universal law of con-
nection, in turn, has two components. When we observe 
any object of nature, whether it be a galaxy or the DNA 
molecule, we witness connection through the remarkable 
symmetries of the universe. When the objects are sub-
atomic, where rules of quantum physics prevail, we see 
connection by quantum entanglement.

The universe’s most obvious illustration of connection 
involves symmetry, defined as “doing something so that 
after you do it, it looks the same as before.”144 Scientists, 
mathematicians, physicists, and biologists have come to 
realize that if one wishes to learn the immutable laws of 
the universe, one needs to assume that symmetry principles 
play a special and central role with respect to the laws of 
nature. Indeed, the requirements of symmetry typically 
dictate the laws that nature must obey, which means that 
nature’s laws can be deduced from the requirement of sym-
metry.145 In other words, symmetry does not just exist in 
the objects of nature; symmetries exist in the basic laws 
governing the operation of the physical world.146

Symmetry is such a driving force in nature because it 
simplifies things. Economy (i.e., simplicity) is the other 

143. Eugenia Cheng, Seeing Things With the Power of Symmetry, Wall St. J. (Feb. 
4, 2021), https://www.wsj.com/articles/seeing-things-with-the-power-of-
symmetry-11612461325 [https://perma.cc/YCG4-SKK2]; Joseph Rosen, 
Symmetry Rules: How Science and Nature Are Founded on Symme-
try 56 (2008). Issac Newton once stated, “Nature does nothing in vain, 
and more causes are in vain when fewer suffice. For nature is simple and 
does not indulge in the luxury of superfluous causes.” Isaac Newton, The 
Principia: The Authoritative Translation: Mathematical Principles 
of Natural Philosophy 440 (I. Bernard Cohen & Anne Whitman trans., 
Univ. of California Press 1999); Alan Baker, Simplicity, Stan. Encyclope-
dia of Phil. (Dec. 20, 2016), https://plato.stanford.edu/entries/simplicity/ 
[https://perma.cc/N9Y8-LEGV ]. See generally Isaac Newton, Mathemat-
ical Principles of Natural Philosophy (1687) (by combining methods 
of induction and deduction, the laws of nature may be found); see generally 
Henry David Thoreau, Walden: Life in the Woods ch. 1 (1854).

144. Hermann Weyl, Symmetry 3 (Princeton Univ. Press, 10th ed., 1983).
145. Mario Livio, The Equation That Couldn’t Be Solved: How Math-

ematical Genius Discovered the Language of Symmetry 43, 205, 231 
(Simon & Schuster Paperbacks, 2005).

146. Richard Feynman et al., Chapter 52: Symmetry in Physical Laws, in The 
Feynman Lectures on Physics Vol. I: Mainly Mechanics, Radiation, 
and Heat, 52-1, 52-1 (Matthew L. Sands ed., 1963).
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principal universal law of nature, which will be discussed 
below. It should therefore not be a surprise that, if economy 
is built into nature’s design, then symmetry would be prev-
alent in nature. Why is there so much economy in the nat-
ural world? The answer seems to be that “symmetry leads 
to economy, and nature, like human beings, seems to pre-
fer economy.”147 Symmetry permits biological organisms to 
economize how they function.148 Symmetry ensures that 
larger objects in the universe, like stars and planets, even-
tually achieve a natural minimum energy configuration.149

Symmetry is so embedded in nature that it has permit-
ted scientists to reverse the method by which they arrive 
at universal truths and equations. In the 18th and 19th 
centuries, scientists made many observations and then 
modeled equations after what they observed.150 In the 20th 
century, scientists did the opposite; they started with the 
idea of symmetry, and their working assumption was that 
dynamical laws of the universe had to fit the principle of 
symmetry.151 Albert Einstein’s theory of gravity within his 
general theory of relativity was not the result of carefully 
measuring planetary orbits and then making the theory fit 
these observations. Instead, Einstein’s construction of gen-
eral relativity is a result of applying the principle of invari-
ant symmetry of space and time. As a result, a fundamental 
law of nature, the true dynamics of gravity, was deduced by 
starting with the requirement of symmetry.152

Symmetry is also responsible for the regularity of the 
other laws that define the dynamical structure of nature.153 
Symmetry helps to explain life on Earth, and human evo-
lution. Bilateral symmetry is so prevalent in Earth’s ani-
mals that one may presume that natural selection prefers 
biological organisms that exhibit such symmetry.154 The 
evolution of Homo sapiens over time may have been influ-
enced by biological behavior that showed attraction to 
symmetrical patterns.155 Even the DNA molecule seems to 
work efficiently over billions of years on Earth because it 
consists of two symmetrical strands of an easy-to-repro-
duce double helix.156

While symmetry describes how connection governs the 
workings of the universe from the molecular to the visual 
level, at a subatomic level, one must turn to quantum the-
ory to understand how connection is also present. In the 
spooky and counterintuitive subatomic universe, connec-

147. Alan Lightman, The Accidental Universe: The World You Thought 
You Knew, The Symmetrical Universe 75 (Pantheon Books, 2013).

148. Frank Wilczek, A Beautiful Question: Finding Nature’s Deep De-
sign 49 (Penguin Press, 10th ed. 2015).

149. Ian Stewart, Symmetry: A Very Short Introduction 107 (2013).
150. Anthony Zee, Fearful Symmetry: The Search for Beauty in Modern 

Physics 51 (2d ed. 2016).
151. Id.
152. David Gross, The Role of Symmetry in Fundamental Physics, 93 Proc. Nat’l 

Acad. Sci. U.S. 14,256, 14,256 (1996).
153. Dave Goldberg, The Universe in the Rearview Mirror: How Hidden 

Symmetries Shape Reality 105‒29 (2013).
154. Mario Livio, Why Are We Symmetrical?, Huffpost (Dec. 6, 2017), https://

www.huffpost.com/entry/why-are-we-symmetrical_b_1836534 [https://
perma.cc/FN8Q-NN2D].

155. Magnus Enquist & Anthony Arak, Symmetry, Beauty and Evolution, 372 
Nature 169, 169 (1994).

156. James D. Watson & Francis H. Crick, Molecular Structure of Nucleic Acids, 
171 Nature 737, 737‒38 (1953).

tion among particles takes place pursuant to a phenom-
enon termed “quantum entanglement.”157 The concept of 
quantum entanglement means that subatomic particles 
are linked together in a way that the measurement of one 
particle’s quantum state determines the possible quan-
tum states of the other particles. This connection does not 
depend on the location of the particles in space. Even if 
entangled particles are separated by billions and billions 
of miles, changing one particle will induce a change in the 
others. This quality of nonlocality describes the apparent 
ability of objects in the quantum world to instantaneously 
know about each other’s state, even when separated by cos-
mic-scale distances.158

One way to explain this paradoxical state is to realize 
that a fundamental property of quantum theory is that 
prior to the act of measurement or observation, particles 
do not have a definite state, but rather are in a superposi-
tion of all possible states. Therefore, in some ways, in the 
subatomic world, everything is connected. Matter can go 
from one spot to another without moving through inter-
vening space, and information moves instantly across vast 
distances.159 In both the quantum world, as well as in the 
macroscopic world, connection is a universal law.

Economy: If environmental policies should closely fol-
low (i.e., become environmentally entangled with) the 
basic workings of nature, then positive environmental law 
should reflect the principle of connection. To do so, envi-
ronmental laws should seek to conform to the two com-
ponents of connection in the natural world—symmetry 
and entanglement. But environmental policy also needs to 
incorporate the reason why connection is such a driving 
force in nature. Explanatory science suggests that symme-
try is present in the macroscopic world, and entanglement 
exists in the quantum world, because these two forms of 
connection simplify things. Connection permits living 
biological organisms to economize how they function.160 
And in the world of stars and planets, connection through 
symmetry ensures that these larger objects achieve a natu-
ral minimum energy configuration,161 as well as a corre-
sponding conservation of energy.162 The universal law of 
connection is thereby linked to the other central universal 
laws governing the natural environment: nature always 
favors an economy of means.

Scientists and biologists have for centuries noticed that 
when nature needs to produce a new structure or design, 
it usually opts for the simplest, most efficient, and most 

157. Andrew Z. Jones, Quantum Entanglement in Physics: What It Means When 
Two Particles Are Entangled, ThoughtCo. (July 10, 2017), https://www.
thoughtco.com/ [https://perma.cc/L3X3-GTC3].

158. Luke Mastin, Nonlocality and Entanglement—Quantum Theory and the Un-
certainty Principle, The Physics of the Universe, http://www.lukemastin.
com/physics/topics_quantum_nonlocality.html [https://perma.cc/YA2P-
STR2] (last visited Sept. 8, 2021).

159. See Amar Vutha, Remote Connections? Detangling Entanglement in Quan-
tum Physics, The Conversation (Apr. 25, 2019), https://theconversation.
com/remote-connections-detangling-entanglement-in-quantum-physics- 
104885 [https://perma.cc/TN3Q-RX59].

160. Wilczek, supra note 149, at 49.
161. Stewart, supra note 150, at 107.
162. Livio, supra note 146, at 217 (this principle is known as Noether’s 

Theorem).
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economical solution. The structure of the DNA molecule is 
a sturdy, symmetrical, and simple double helix.163 A snow-
flake is most stable when it is always six-sided.164 A bee’s 
honeycomb is always a hexagon because hexagons break up 
flat space into more economic units, using less wax while 
holding the most amount of honey, more than any other 
shape in nature.165 Hexagonal honeycombs, along with 
other designs, like a spiral galaxy or a snowflake, are con-
sistent with nature’s law of the economy of means.

A universal law holding that nature favors the simplest, 
most economical approach is consistent with another truth 
that applies to physical sciences, philosophy, and biology—
Occam’s razor, or the principle of parsimony. Occam’s 
razor often guides modeling of the natural environment 
with this admonition: “Other things being equal, sim-
pler explanations are generally better than more complex 
ones.” The principle of parsimony, also known as the rule 
of simplicity, urges scientists to use the simplest means of 
arriving at their results.166 Simplicity as a heuristic in devel-
oping theoretical models of nature has been advanced for 
physics,167 philosophy,168 and evolutionary biology.169

Nature’s law of economy and simplicity disaggregates 
complexity. Nature’s other law, connection, facilitates 
coordination and rejects separation of the parts of a whole. 
As the law of the natural environment favors connection 
and economy, so too should our environmental laws reflect 
environmental entanglement and incorporate these two 
central features of nature.

IV. Environmental Laws That Align 
With Nature’s Laws

Most of our environmental laws have been crippled because 
they rely on an algorithm based on separation. There are six 

163. See Watson & Crick, supra note 157, at 737.
164. Ian Stewart, Symmetry of Snowflakes, Warwick Knowledge Ctr. Archive 

(Jan. 3, 2016), https://warwick.ac.uk/newsandevents/knowledge-archive/
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165. Frank Morgan, Hales Proves Hexagonal Honeycomb Conjecture, Math-
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cgi/viewcontent.cgi?article=1138&context=law_facpub [https://perma.cc/ 
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tion 1.1), The Newton Project (June 2004), https://www.newtonproject.
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LZUX] (“Truth is ever to be found in simplicity, & not in the multiplicity 
& confusion of things.”).

168. Richard Swinburne, Simplicity as Evidence of Truth 1 (1997) (since 
there is no logical method for settling on one hypothesis among an infinite 
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plest theory).

169. George C. Williams, Adaptation and Natural Selection 4‒5 (Princ-
eton Univ. Press 1966); Elliott Sober, Reconstructing the Past: Par-
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the evolutionary mechanism that selects for altruistic traits among animals, 
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assumptions involving separation that have influenced the 
standard formula traditionally used by lawmakers seeking 
to achieve the goal of environmental quality:

• Nature itself consists of separate self-regulating 
components selected to optimize conditions 
for life.170

• Humans are separate from, and superior to, 
their environmental surroundings.171

• Humans are separate from each other, and make 
decisions to maximize individual selfish inter-
ests, regardless of the effect on others.172

• Environmental science should rely on utilitar-
ian science, which is data-driven and separate 
from policy.173

• Our environmental laws have been directed 
at humans, while remaining separate from 
the workings and fundamental laws of the 
natural environment.174

• Our environmental laws usually tell humans 
what not to do, thereby creating a separation 
between the law and the person subject to 
the law.175

It now appears that each of these instructions in the 
standard algorithm for environmental law may be flawed 
and in need of revision. An algorithm for environmental 
law grounded in connection seems more realistic, and 
more likely to accomplish the task of improving and restor-
ing environmental quality on this planet.176 Environmen-
tal policy should follow the principle of universality and 
become entangled with the fundamental laws of nature. 
The twin truths about the natural environment demon-
strate connection and economy.177 Positive environmental 
law should incorporate those two truths.178

Environmental law that obeys the laws of connection 
and economy should have the following two characteris-
tics: (1) the laws should connect to each other and serve to 
connect humans to the natural environment and (2)  the 
laws should be simple, unlike the tens of thousands of rules 
and regulations that now constitute the current body of 
environmental law.179 An environmental law that has those 
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qualities would create a symmetrical and simple, right and 
duty dichotomy.180 The legal right would be granted to, and 
held by, humans and nature, as both are components of 
the integrated and connected SES.181 There would also be 
a corresponding duty imposed on humans, to respect and 
maintain the SES.182 The duty would require humans to 
take actions that benefit Earth’s natural systems and nat-
ural resources, and that preserve the Holocene biosphere 
that permitted human life to evolve.183

A. A New Legal Right

Legal rights may be positive or negative. A positive legal 
right provides something to the right holder, entitling the 
right holder to obtain some condition or status.184 A nega-
tive right requires others to abstain from interfering with 
the right holder.185

The SES on Earth is an integrated whole, comprised 
of humans and ecological organisms and systems.186 A 
rights-based environmental policy would grant to Earth’s 
SES the positive legal right to the restoration, and then the 
preservation, of an Earth system in a resilient and accom-
modating state. Within this state, there is a “global safe 
operating space” for both the human and ecological com-
ponents of the SES. The 12,000-year-long Holocene epoch 
created conditions on Earth that permitted the SES to sup-
port the rise of contemporary human societies. The posi-
tive right held by the SES would be a set of environmental 
conditions that permit Earth systems to operate so that 
critical planetary boundaries provide humans with that 
safe operating space.187

There is overwhelming evidence that human activities, 
not the normal fluctuations of the Earth’s natural systems, 
threaten nature’s resilience and destabilize the Holocene 
to the point that human societies may not have long-term 
Holocene-like viability.188 Certain planetary boundaries—

180. Id. at 802.
181. Id. at 803.
182. Id. at 804.
183. Id.
184. See Jenna MacNaughton, Positive Rights in Constitutional Law: No Need to 

Graft, Best Not to Prune, 3 U. Pa. J. Const. L. 750, 750 n.2 (2001).
185. Id.
186. Heather M. Leslie et al., Operationalizing the Social—Ecological Systems 

Framework to Assess Sustainability, 112 Proc. Nat’l Acad. Sci. U.S. 5979, 
5979 (2015).

187. See generally Johan Rockstrom et al., Planetary Boundaries: Exploring the Safe 
Operating Space for Humanity, 14 Ecology & Soc’y 32, 32 (2009); Rock-
strom et al., supra note 40, at 472.
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cal Record, Halfway to Doubling Preindustrial Levels, Wash. Post (Apr. 5, 
2021), https://www.washingtonpost.com/weather/2021/04/05/atmospher-
ic-co2-concentration-record/ [https://perma.cc/8JCF-X4BC] (CO2 levels 
in the atmosphere were above 420 parts per million after 2021 and ris-
ing); Hassan M. Heshmati, Impact of Climate Change on Life, in Environ-
mental Issues and Sustainable Development (Suriyanarayanan Sarva-
jayakesavalu & Pisit Charoensudjai eds., IntchOpen 2020), https://www.
intechopen.com/chapters/74077 [https://perma.cc/KE9H-8JZB]; Eugene 
Linden, How Scientists Got It So Wrong, N.Y. Times (Nov. 8, 2019), https://
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environmental limits within which humanity can safely 
exist—are being breached by anthropogenic actions.189 
Four such boundaries, climate change, biosphere integrity, 
biochemical flows, and land system changes, have already 
been so compromised that the Earth may not be able to 
provide humanity with a safe operating space.190

The purpose of a positive right held by the SES is to 
ensure that the Earth’s planetary boundaries are restored. 
If those boundaries are protected by assertion of this posi-
tive right, Earth systems may again support the continued 
sustainability and viability of modern human societies. 
The positive right is meant to empower the SES so that 
there will be a continuation of Holocene-like conditions 
that made life, including human life, possible.

Unlike standard environmental laws, the positive legal 
right is not meant to protect or benefit the natural envi-
ronment, natural resources, or natural systems. The eco-
logical systems component of the SES will invariably adapt 
to whatever humans do to their environmental surround-
ings. The Earth’s environment will in some form survive.191 
Humans, however, will likely not be able to adapt to a post-
Holocene, Anthropocene epoch state.192 Hence, the legal 
right is not to save the natural environment; it is meant to 
save humans from themselves.193

A positive legal right held by the SES would be consis-
tent and entangled with two universal truths of nature—
connection and economy. The legal right would not stand 
alone. It would be connected to a reciprocal duty, held 
only by the human component of the SES. A positive 
right and a corresponding affirmative duty would create 
a right/duty dichotomy that satisfies symmetry. Grant-
ing to the SES a positive right also ensures an economy 
of means. A legal right does not require a vast adminis-
trative superstructure like most existing environmental 
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statutes do.194 There would not be a need for endless top-
down agency regulations implementing statutory lan-
guage. A rights system is bottom-up, needing only court 
enforcement and interpretation of the scope of the right. 
It would only be triggered when some component of the 
SES asserts it.

B. A New Legal Duty

A duty is the obligation of someone, or some entity, to sat-
isfy a claim made upon the one who owes the duty. One 
leading deontological theory of obligation grounds a duty 
in rights theory.195 A right is a legally recognized claim 
against another, giving rise to a correlative and connect-
ing duty.196 If a positive right is held by the Earth’s SES, 
then rights theory posits that an affirmative duty needs to 
be created as well. If that right is a right to the restoration 
and maintenance of a safe operating space for humanity, 
then there would be a reciprocal (and symmetrical) duty 
to provide that safe space. Because the right is held by the 
SES, and because the law cannot impose a duty on nature, 
the duty here is imposed on the social component of the 
SES, humans.

The duty imposed on humans is to ensure that plan-
etary boundaries and natural systems are protected and 
sustained. Planetary boundaries and natural systems are 
necessary to preserve life, especially human life. Because 
the legal right held by the SES is positive, the duty is also 
positive. An affirmative, positive duty imposes an affir-
mative obligation to actively provide something to the 
right holder; the duty is not a requirement to not act.197 
The important role of affirmative duties in environmen-
tal policy was aptly summarized by an environmental law 
scholar, Prof. A. Dan Tarlock: “If environmental protec-
tion is to succeed as a legitimate, permanent policy, it 
must evolve from a negative strategy of simply trying to 
stop an action that disturbs a mythical baseline, to a per-
vasive affirmative one which provides incentives for cre-
ative . . . protection solutions.”198

Consistent with Professor Tarlock’s admonition, and 
in accordance with the conclusions of behavioral econo-
mists, an affirmative duty to do something that benefits 
our natural environment has a better chance of success 
than a negative duty commanding us not to do some-
thing. Most environmental laws order people to not 
engage in certain actions (e.g., laws prohibiting pollution, 
exceeding certain environmental standards, harming 
wildlife, and even taking your unleashed dog in wilder-
ness areas). An affirmative duty that tells us what to do 
is consistent with behavioral economics research reveal-
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the Environment: A Statutory Prescription for Citizen Participation, 1 Ecol-
ogy L.Q. 561, 561 (1971).

195. See generally Richard M. Hare, The Language of Morals 3 (1952).
196. See Joel Feinberg, Duties, Rights, and Claims, 3 Am. Phil. Q. 137, 139 

(1966).
197. A duty not to act would follow if the corresponding right was negative.
198. Tarlock, supra note 44, at 243.

ing what motivates people to change.199 Humans seem 
more likely to become enlisted in a cause not when they 
are feeling threatened or bullied, but rather when they 
believe they can do something constructive through the 
exercise of affirmative power.200

An affirmative duty to do something, or in this case, 
provide something to the right holder, the SES, may take 
many forms. One affirmative duty could be for humans to 
create public goods or positive externalities that strengthen 
the Earth’s planetary boundaries. A public good is a ben-
efit enjoyed by others that is both non-excludable and non-
rivalrous. A positive externality increases the utility of third 
parties at no cost to them, while also improving collective 
societal welfare.201 An example of an affirmative duty that 
would create both a public good and a positive externality 
is an obligation to plant leafy deciduous trees. These trees 
both assimilate carbon dioxide, a ubiquitous greenhouse 
gas, and emit oxygen, thus incrementally helping to stabi-
lize climate change.202

As a matter of environmental policy, tools besides the 
creation of an affirmative duty are theoretically available 
for stimulating the private production of public goods 
and positive externalities to strengthen planetary bound-
aries.203 For example, what if there were no legal rules in 
place involving the creation of public goods and positive 
externalities? Would humans simply do the right thing on 
their own when they realized that planetary boundaries 
are threatened?

The general thinking is that when the private cost of 
undertaking benign actions for general humanity in the 
future exceed the near-term private benefits, then private 
parties will not engage in the beneficial action.204 In other 
words, they will not plant trees on their own. Rather, they 
will instead revert to being free riders.205

What about government subsidies, which permit pri-
vate parties to internalize a positive externality? Subsi-
dies are “carrots” in that they assume that if the subsidy 
provider (i.e., the government) makes individuals better 
off financially, then they will engage in environmentally 
helpful activities (e.g., tree planting) that benefit others.206 
The producer of the public good or positive externality 
is compensated and the benefit is thereby not external-

199. Amos Tversky & Daniel Kahneman, The Framing of Decisions and the Psy-
chology of Choice, 211 Science 453, 453 (1981); Cass R. Sunstein, Con-
spiracy Theories and Other Dangerous Ideas 115‒38 (2014).

200. John Brandon, Is Your Culture One of Encouragement or Blame?, Chi. Trib. 
(Nov. 20, 2016), https://www.chicagotribune.com/business/success/ 
tca-is-your-culture-one-of-encouragement-or-blame-20161109-story.html 
[https://perma.cc/TY4N-ZE2P].

201. Paul A. Samuelson, The Pure Theory of Public Expenditure, 36 Rev. Econs. 
& Stats. 387, 387‒88 (1954).

202. Jean-Francois Bastin et al., The Global Tree Restoration Potential, 365 Sci-
ence 76, 76 (2019); Laura Geggel, Want to Fight Climate Change? Plant One 
Trillion Trees, Live Sci. (July 5, 2019), https://www.livescience.com/65880-
planting-trees-fights-climate-change.html [https://perma.cc/98LM-F6QY].

203. Daniel C. Esty, Red Lights to Green Lights: Toward an Innovation-Oriented 
Sustainability Strategy, in A Better Planet: Forty Big Ideas for a Sus-
tainable Future 87, 87 (Daniel C. Esty ed., Yale Univ. Press 2019).

204. See Brett M. Frischmann & Mark Lemley, Spillovers, 107 Colum. L. Rev. 
257, 259 (2007).

205. See id.
206. Thomas Sterner & Jessica Coria, Policy Instruments for Environ-

mental and Natural Resources Management 112 (2nd ed. 2003).
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ized.207 However, such financial carrots may prevent vol-
untary initiatives, burden the government budget, and add 
administrative costs if the subsidy provider has to track the 
subsidies to ensure they are not spent in a way that undoes 
the public good.208 Instead of a subsidy, environmental law 
that is aligned with the universal laws of nature should cre-
ate a “stick” in the form of an affirmative duty to assist the 
Earth SES restore and protect planetary boundaries.209

An affirmative duty to provide something is consis-
tent with the two universal laws of nature—connection 
and economy. Such a duty is closely connected to, and 
entangled with, the correlative right held by the SES. The 
creation of a legal right and a corresponding legal duty 

207. Id. at 108; Brian Galle, The Tragedy of the Carrots: Economics and Politics in 
the Choice of Price Instruments, 64 Stan. L. Rev. 797, 801 (2012).

208. Galle, supra note 208, at 801; see also Esther Duflo & Abhijit Banerjee, 
Good Economics for Hard Times 419 (2020).

209. Carl Folke et al., Adaptive Governance of Social-Ecological Systems, 30 Ann. 
Rev. Env’t Res. 441, 463‒64 (2005) (imposition of such a duty will help 
to reconnect humans to the real workings of nature).

is a symmetrical acknowledgment of how humans are 
connected to nature, to each other, and to the operative 
right/duty environmental law. The creation of a right/duty 
dichotomy satisfies the need to conform to the universal 
law of connection.

Moreover, an environmental law is efficient and more 
likely to succeed when it urges humans to do something, 
instead of—as most of our environmental laws do—order-
ing them what not to do.210 An affirmative duty to provide 
for the right holder is also simpler than a negative duty to 
avoid harming the right holder.211 An affirmative duty to 
provide sustainability for the SES thereby also conforms to 
the universal law of economy.

210. Eur. Comm’n Directorate-Gen. Env’t, supra note 58, at 8.
211. Terence Irwin, Development of Ethics: Historical and Critical 

Study 351‒52 (2011).
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The land is our Mother, so when we lose value for the land 
. . . people lose value for the women.   
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Throughout the world, Indigenous women have denounced the disproportionate effects of environmental 
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lives and integrity, especially when these activities are conducted within or close to the lands and territories 
that Indigenous peoples have traditionally inhabited. Notably, Indigenous women have highlighted the 
intricate, simultaneous, and mutually reinforcing violations of their collective rights and individual rights 
that are often associated with development, extractive, and investment projects led by States and non-
State actors, including private companies and development banks. This Article specifically addresses the 
topic of environmental justice for Indigenous women by focusing on the legal weaknesses and challenges 
within the United Nations human rights system in curtailing the crisis of environmental violence. By consid-
ering concrete cases of environmental violence and Indigenous women’s proposals, this Article explores 
the momentous opportunities to advance international legal standards relating to environmental justice 
within the current United Nations human rights system despite the absence of a specific “right to live free 
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1. See Women’s Earth All. & Native Youth Sexual Health Network, 
Violence on the Lands, Violence on Our Bodies: Building an In-
digenous Response to Environmental Violence 4 (2015), http://
landbodydefense.org/uploads/files/VLVBReportToolkit2016.pdf [https://
perma.cc/4YEE-W5MG]. Vanessa Gray is an environmental activist from 
Aamjiwnaang First Nation, located in the Chemical Valley of Canada. An 
organizer with Aamjiwnaang and Sarnia Against Pipelines, she has worked 
with community members to raise awareness about the health issues caused 
by toxic materials present in her reservation and its surroundings. See Co-
lin Graf, Aamjiwnaang First Nation Environmental Activist Teams Up With 
Univ. of Toronto Researchers, Anishinabek News (Nov. 12, 2018), http://
anishinabeknews.ca/2018/11/12/aamjiwnaang-first-nation-environmental-
activist-teams-up-with-university-of-toronto-researchers/ [https://perma.cc/ 
247X-Y5L3].
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Introduction

Indigenous peoples around the world have survived bru-
tal takeovers, including physical and spiritual violence, 
systemic discrimination, forced acculturation, land theft, 
involuntary removal from their traditional territories, and 
economic exploitation.2 Confronted with the lasting con-
sequences of colonization, Indigenous peoples continue to 
fight daily battles to secure their most basic rights, with 
self-determination and land rights being among their most 
vital concerns.3 Armstrong Wiggins, a Miskito leader from 
the village of Karatá in Nicaragua4 notes that, “[w]ithout 
their land base, Indians  .  .  .  will not be able to survive 
and prosper as distinct peoples with distinct cultures and 
traditions.”5 Over the last several decades, Indigenous 
peoples’ survival and right to self-determination have been 
increasingly threatened by developmental, extractive, and 
investment activities led by States and private actors, near 
or on the lands they have traditionally inhabited.6

It would be misleading, however, to argue that all Indig-
enous peoples are opposed to all forms of “development.”7 
Though Indigenous peoples have supported economic, 
social, and cultural projects conducted through their own 
leadership and that respect their individual and collective 
rights,8 the implementation of numerous economic proj-
ects supported by States, private companies, national or 
multilateral development banks on Indigenous lands and 
territories often infringes on Indigenous people’s collective 

2. Laura Westra, Environmental Justice & the Rights of Indigenous 
Peoples: International and Domestic Legal Perspectives 237 (2008).

3. Armstrong Wiggins, Indian Rights and the Environment, 18 Yale J. Int’l L. 
345, 348 (1993).

4. See Laetitia Braconnier-Moreno & Laura Cahier, A Journey Into Five Decades 
of Struggles for Indigenous Self-Determination in the Americas: An Interview 
With Armstrong A. Wiggins, 17 Idées d’Amériques (2021), https://journals.
openedition.org/ideas/11159 [https://perma.cc/G9XM-7W6Q] (exploring 
Armstrong Wiggins’ trajectory as an Indigenous leader and his battles for 
the international protection of Indigenous rights).

5. Wiggins, supra note 3, at 348.
6. During the 173rd period of sessions of the Inter-American Commission on 

Human Rights held in Washington, D.C., from September 22 to October 
2, 2019, various thematic hearings focused on the current “environmental 
crisis” and its adverse effects on Indigenous communities living in the 
Americas. See Press Release, Inter-Am. Comm’n H.R. Media Center, 
IACHR Completes 173rd Period of Sessions (Oct. 12, 2019), https://www.
oas.org/en/iachr/media_center/PReleases/2019/248.asp [https://perma.cc/
SQV8–T5BB]. See also James Anaya (Special Rapporteur on the Rights of 
Indigenous Peoples), Extractive Industries and Indigenous Peoples, ¶¶  1–7, 
U.N. Doc. A/HRC/24/51 (2013) [hereinafter "Anaya, Extractive Industries 
and Indigenous Peoples"] (analyzing the adverse impacts of extractive 
industries on the rights of Indigenous peoples).

7. Armstrong Wiggins explores the relationships of Indigenous peoples with 
their environment and natural resources: “It would be a mistake, however, 
to take too romantic a view. Indians, like all other humans, survive by 
killing and consuming plants and animals. They plow, plant, harvest, and 
mine the earth and use various natural resources for clothing, ornaments, 
transportation, and medicine. Like all other peoples, they have utilized and 
developed their territories.” Armstrong Wiggins, supra note 3, 348–49.

8. Article 3 of the U.N. Declaration on the Rights of Indigenous Peoples 
(“UNDRIP”) recognizes that “Indigenous peoples have the right to self-
determination. By virtue of that right they freely determine their political 
status and freely pursue their economic, social and cultural development.” 
See G.A. Res. 61/295, United Nations Declaration on the Rights of 
Indigenous Peoples, arts. 3, 23 (Sept. 13, 2007). Article 23 of the UNDRIP 
also states that Indigenous peoples “have the right to determine and develop 
priorities and strategies for exercising their right to development.” See id.

and individual rights—especially their right to self-deter-
mination and free, prior, and informed consent.9

In the context of global capitalism, activities such as 
mining, constructing infrastructure, operating hydroelec-
tric plants, oil and gas exploitation, and mass tourism have 
become one of the greatest challenges to the exercise of 
the rights of Indigenous peoples.10 Various human rights 
bodies of the United Nations (“U.N.”), including the U.N. 
Permanent Forum on Indigenous Issues (“UNPFII”),11 as 
well as regional human rights organizations, reported a 
noteworthy growth in the multidimensional violence fac-
ing Indigenous peoples as a result of the degradation of the 
environment, the exploitation of natural resources, forced 
removal from traditional lands, and the militarization of 
Indigenous territories.12 Since the onset of the COVID-19 
pandemic, the adverse consequences of economic activity 
have been further aggravated. For example, gold miners 
and loggers in Brazil have taken advantage of the health 
crisis to intensify their actions in lands traditionally inhab-
ited by Indigenous peoples.13

Indigenous women14 in particular suffer dispropor-
tionate consequences of that violence on their autonomy, 
status, body, and spirituality.15 Victoria Tauli-Corpuz, 

9. See Inter-Am. Comm’n H.R., Indigenous and Tribal Peoples of the Pan-
Amazon Region, ¶¶  71–184, OAS/Ser.L/V/II., doc. 176 (Sept. 29, 2019) 
[hereinafter “Inter-Am. Comm’n H.R., Indigenous and Tribal Peoples”].

10. James Anaya (Special Rapporteur on the Rights of Indigenous Peoples), 
Extractive Industries Operating Within or Near Indigenous Territories, 
¶¶ 22–24, U.N. Doc. A/HRC/18/35 (July 11, 2011) [hereinafter “Anaya, 
Extractive Industries Operating Within or Near Indigenous Territories”].

11. U.N. Permanent Forum on Indigenous Issues, Rep. on Its Seventeenth 
Session (2018), ¶¶ 18, 60, U.N. Doc. E/C.19/2018/11 (June 18, 2018).

12. See Inter-Am. Comm’n H.R., Indigenous Peoples, Afro-Descendant 
Communities, and Natural Resources: Human Rights Protection in the 
Context of Extraction, Exploitation, and Development Activities, at 127–76, 
OEA/Ser.L/V/II., doc. 47/15 (Dec. 31, 2015).

13. See, e.g., Laura Cahier, The Right to Live in Voluntary Isolation: Indigenous 
Peoples of the Amazon in the Age of COVID-19, UNPO.org (May 20, 2020), 
https://unpo.org/article/21899 [https://perma.cc/9VAA-GGX3].

14. It is necessary to keep in mind that “Indigenous women” do not constitute 
a homogenous group from a socio-anthropological perspective. Shari M. 
Huhndorf and Cheryl Suzack argue that “Indigenous feminist analysis and 
activism must aim to understand the changing situations, the commonalities, 
and the specificities of Indigenous women across time and place.” Shari M. 
Huhndorf & Cheryl Suzack, Indigenous Feminism: Theorizing the Issue, in 
Indigenous Women and Feminism: Politics, Activism and Culture 1, 
3 (Cheryl Suzack et al. eds. 2011). Indigenous activists and authors have 
insisted on the importance of recognizing the cultural, linguistic, social, 
historical, and spiritual diversity which exists among all Indigenous peoples 
around the world. See generally U.N. Office of the Special Adviser on Gender 
Issues and Advancement of Women & Secretariat of the UNPFII, Briefing 
Notes: Gender and Indigenous Peoples, at 1–5 (Feb. 2010). With regards 
to the term “Indigenous peoples,” no universal or official definition of 
“Indigenous” has ever been adopted by U.N. bodies, in line with Indigenous 
peoples’ demands. See also UNPFII, Fact Sheet 1 for the 5th Session, https://
www.un.org/development/desa/indigenouspeoples/unpfii-sessions-2/fifth-
session-of-unpfii.html [https://perma.cc/77VJ-DZUK]. See also 5 José R. 
Martínez Cobo (Special Rapporteur of the Sub-Commission on Prevention 
of Discrimination and Protection of Minorities), Study of the Problem of 
Discrimination Against Indigenous Peoples, ¶¶ 21–22, U.N. Doc. E/CN.4/
Sub.2/1986/7/Add.4 (1987) (constituting the basis for the understanding 
of the term “Indigenous” in the U.N. human rights system); International 
Labor Organization, Indigenous and Tribal Peoples Convention No. 169, 
art. I, opened for signature June 27, 1989 (entered into force Sept. 5, 1991) 
(containing a statement of coverage for the term “Indigenous” rather than a 
definition, and indicating that self-identification is crucial).

15. Andrea Carmen & Viola Waghiyi, Indigenous Women and Environmental 
Violence: A Rights-Based Approach Addressing Impacts of Environmental 
Contamination on Indigenous Women, Girls and Future Generations, at 1–2 
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former U.N. Special Rapporteur on the Rights of Indig-
enous Peoples, highlighted that “appropriation is not gen-
der neutral and Indigenous women’s rights interact with 
violations of collective land rights.”16 Development, extrac-
tive, and investment activities often increase Indigenous 
women’s vulnerability to sexual violence and exploitation, 
forced prostitution, and trafficking while also exacerbat-
ing health risks due to the spread of contaminants that 
adversely affect women’s sexual and reproductive rights 
and weaken their economic and political autonomy.17 The 
Inter-American Commission on Human Rights (“Inter-
American Commission”) observed a severe rise in cases 
of Indigenous women and girls disappearing, contract-
ing sexually transmitted diseases, being raped, and having 
unwanted pregnancies in places where development proj-
ects are implemented.18

Indigenous women activists have thus used “environ-
mental violence” to refer to their specific vulnerability 
in the context of a broader environmental crisis, which 
is increased because of their Indigenous origin, gender, 
socioeconomic conditions, and rural origin.19 Advocacy 
campaigns led by Indigenous women’s organizations in 
domestic and international fora have shed light on the 
violence,20 revictimization, and erasure their communi-
ties have experienced in connection with extractive proj-
ects, like oil and gas mega projects or other profit-driven 
activities, such as legal or illegal gold mining and log-
ging.21 At the U.N. level, Tauli-Corpuz explicitly recog-
nized that “the endemic violations of collective, civil and 
political, and economic, social and cultural rights can be 
seen as constituting a form of structural violence against 
indigenous women and girls.”22 Hence, Indigenous women 
have emphasized how the adverse consequences of develop-
ment, investment, and extractive activities affect both their 
individual rights as women and their collective rights as 

(Feb. 2012), https://www.un.org/esa/socdev/unpfii/documents/EGM12_
carmen_waghiyi.pdf [https://perma.cc/3UXC-652G].

16. Victoria Tauli-Corpuz (Special Rapporteur on the Rights of Indigenous 
Peoples), Report of the Special Rapporteur on the Rights of Indigenous Peoples, 
¶ 16, U.N. Doc. A/HRC/30/41 (Aug. 6, 2015) [hereinafter “Tauli-Corpuz, 
2015”].

17. See, e.g., U.N. Permanent Forum on Indigenous Issues, Study on the Extent 
of Violence Against Indigenous Women and Girls in Terms of Article 22(2) of 
the United Nations Declarations on the Rights of Indigenous Peoples, ¶¶ 20-22, 
U.N. Doc. E/C.19/2013/9 (Feb. 12, 2013).

18. Inter-Am. Comm’n H.R., Indigenous Women and Their Human Rights in the 
Americas, ¶ 102, OEA/Ser.L/V/II., Doc. 44/17 (Apr. 17, 2017) [hereinafter 
“Inter-Am. Comm’n H.R., Indigenous Women and Their Human Rights”].

19. Carmen & Waghiyi, supra note 15, at 9–21; see also Alberto Acosta et al., 
Indigenous Women and Climate Change 43–63, 125–36 (Rocío Silva 
Santisteban Manrique, ed. 2020), https://www.iwgia.org/images/publica-
tions/new-publications/Indigenous_Women_and_Climate_Change_IW-
GIA.pdf [https://perma.cc/HBB6–4S4C] (analyzing the effects of climate 
change on the well-being and life of Indigenous women in different regions 
of the world).

20. Indigenous women activists of the Women’s Earth Alliance have defined 
environmental violence as: “[t]he disproportionate and often devastating 
impacts that the conscious and deliberate proliferation of environmental 
toxins and industrial development (including extraction, production, export 
and release) have on Indigenous women, children and future generations, 
without regard from States or corporations for their severe and ongoing 
harm.” See Women’s Earth All. & Native Youth Sexual Health Network, 
supra note 1, at 38.

21. Tauli-Corpuz, 2015, supra note 16, ¶ 48.
22. Id. ¶ 46.

Indigenous people. In other words, environmental violence 
cannot be separated from other issues that Indigenous 
peoples have faced in many regions of the world, especially 
with the threat to Indigenous people’s self-determination 
and land rights arising from natural resource extraction, 
infrastructure construction (e.g., dams, roads, solar plants, 
etc.), or large-scale agriculture.

The issue of environmental violence facing Indigenous 
women must also be analyzed in light of States’ legal obli-
gations to respect, protect, and uphold their international 
human rights, both as women and as Indigenous people. The 
U.N. Special Rapporteur on Human Rights and the Envi-
ronment noted that environmental harm “interferes with 
the full enjoyment of a wide spectrum of human rights,” 
including the right to life, the right to the enjoyment of the 
highest attainable standards of physical and mental health, 
the right to an adequate standard of living, and the right to 
live free from violence.23 To make States fully accountable 
for these kinds of violations, a growing number of interna-
tional human rights standards have become resources for 
defending the victims of environmental abuse.24

In 2012, the UNPFII formally commented on the 
existence of environmental violence against Indigenous 
women,25 affirming that “environmental violence associ-
ated with the lack of accountability of corporations and 
States on Indigenous lands” has adversely affected the 
health and well-being of Indigenous women and girls,26 as 
well as their collective rights to self-determination, culture, 
development, food and subsistence, life, and security.

Yet, to date, U.N. human rights standards have insuf-
ficiently protected the collective and individual rights of 
Indigenous women and girls against environmental vio-
lence. In particular, there is still no explicit recognition 
of “environmental violence” in any legally binding inter-
national instrument. This absence indicates the enduring 
resistance of many governments and private actors to pub-
licly address the interconnections between the enhanced 
protection of human rights, including women’s rights and 
Indigenous peoples’ rights, and the preservation of the 
environment.27 Furthermore, some authors have argued 

23. John Knox (Special Rapporteur on the Issue of Human Rights Obligations 
Relating to the Enjoyment of a Safe, Clean, Healthy and Sustainable 
Environment), Report of the Special Rapporteur on the Issue of Human 
Rights Obligations Relating to the Enjoyment of a Safe, Clean, Healthy and 
Sustainable Environment, ¶ 12, U.N. Doc. A/HRC/37/59 (Jan. 24, 2018).

24. For instance, Article 24 of the U.N. Convention on the Rights of 
the Child calls upon States to “recognize the right of the child to the 
enjoyment of the highest attainable standard of health,” by “[. . .] taking 
into consideration the dangers and risks of environmental pollution.” 
Convention on the Rights of the Child, art. 24, Nov. 20, 1989, 1577 
U.N.T.S. 3. Likewise, Article 29 § 2 of UNDRIP states that “States shall 
take effective measures to ensure that no storage or disposal of hazardous 
materials shall take place in the lands or territories of indigenous peoples 
without their free, prior and informed consent.” G.A. Res. 61/295, United 
Nations Declaration on the Rights of Indigenous Peoples, art. 29 §  2 
(Sept. 13, 2007) [hereinafter UNDRIP].

25. UNPFII, supra note 17, ¶ 22.
26. Id. ¶ 26.
27. See, e.g., Bille P. Larsen, La “Nouvelle Loi de la Jungle”: Développement, Droits 

des Peuples Autochtones et Convention 169 de l’OIT en Amérique Latine [The 
“New Jungle Law”: Development, Indigenous Rights and ILO Convention 169 
in Latin America], 7 Int’l Dev. Pol’y, ¶¶  16-22 (2016) (studying the 
disturbing contradictions between human rights developments and neo-
liberalism at the global level).
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that, for a long time, the environmentalist movement had 
limited impacts on the non-white and most marginal-
ized groups. Diane-Michelle Prindeville writes, “leaders 
of the mainstream environmental groups believed that 
minorities did not have any interest in the conservation of 
environment.”28 Wiggins also describes how many envi-
ronmentalists have neglected Indigenous peoples’ rights, 
concerns, and proposals when implementing conservation 
projects on the lands that they have traditionally occupied, 
managed, and used.29

As a result, the connections between threats to the 
environment and the specific forms of violence against 
Indigenous women have not been properly or thoroughly 
assessed within the U.N. human rights framework. In 
2018, the U.N. Population Fund and the Centre for Indig-
enous Cultures of Peru reported that Indigenous women 
were only mentioned in 4.1% of the environment-related 
recommendations issued by the UNPFII.30 Consequently, 
tackling the issue of environmental violence against vul-
nerable groups, including Indigenous women, appears to 
be a pressing challenge, as evidenced by the adoption of 
the 2030 Agenda for Sustainable Development by the U.N. 
General Assembly.31

This Article addresses the topic of environmental justice 
for Indigenous women, focusing on the legal weaknesses 
and challenges within the U.N. human rights system to 
prevent the occurrence of and address environmental vio-
lence. Specific attention is paid to the experiences, nar-
ratives, and rights-based demands of Indigenous women 
and leaders themselves. This Article draws from the the-
oretical framework of intersectionality as it provides an 
opportunity to better comprehend Indigenous women’s 
experiences of multidimensional violence as well as their 
resistance and daily battles against environmental violence. 
This approach is supplemented with references to relevant 
legal standards in the U.N. human rights system, especially 
regarding the rights of women and Indigenous peoples, as 
well as regional human rights norms and jurisprudence. 
Various substantive standards and procedural guarantees 
advanced by the Inter-American, European, and African 
human rights systems have the potential to inform future 
developments at the U.N.

This Article argues that there are momentous opportu-
nities to advance legal standards relating to environmen-
tal justice within the current U.N. human rights system, 
despite the absence of a specific “right to live free from 

28. Diane-Michelle Prindeville, On the Streets and in the State 
House: American Indian and Hispanic Women and Environmental 
Policymaking in New Mexico 48 (Routledge ed. 2004).

29. Wiggins, supra note 3, at 345.
30. U.N. Population Fund, Recommendations of the U.N. Permanent 

Forum on Indigenous Issues Regarding Sexual and Reproductive 
Health and Rights & Gender-Based Violence: Report on Progress 
and Challenges 14 (2018), https://www.unfpa.org/sites/default/files/
resource-pdf/UNFPA_EXEC_SUM_2018_EN_human_rights_report.pdf 
[https://perma.cc/MK77–K4G3].

31. The seventeen development goals adopted by the U.N. General Assembly 
as part of the 2030 Agenda for Sustainable Development “[.  .  .] seek to 
realize the human rights of all and to achieve gender equality and the 
empowerment of all women and girls”, especially through Goal 5. See 
A. Res. 70/1, Transforming Our World: The 2030 Agenda for Sustainable 
Development, Preamble, ¶¶ 3, 8, 14, 20 (Sept. 25, 2015).

environmental violence,” and to incorporate the spe-
cific needs and views of Indigenous women within these 
normative developments. The first section explores the 
contemporary U.N. legal standards which are related to 
environmental violence against Indigenous women, while 
also considering their weaknesses to effectively address 
this issue. The second section of this Article considers the 
scope of environmental violence through concrete case 
studies to empirically assess the legal gaps of the U.N. 
human rights framework. The last section explores oppor-
tunities for further legal developments at the U.N. with 
the aim of securing environmental justice for Indigenous 
women. This Article seeks to demonstrate that enhanced 
legal recognition of environmental violence is critical to 
better protect both the individual and collective rights 
of Indigenous women, while simultaneously advancing 
global environmental standards. In doing so, this Article 
exposes the interconnections between Indigenous peoples’ 
rights, women’s rights, and environmental rights, thereby 
highlighting how environmental justice requires a holistic, 
intersectional, and agency-focused approach.

I. Environmental Violence in the U.N. 
Human Rights System: An Analysis 
of Contemporary Legal Standards 
and Their Weaknesses

Despite the absence of an explicit recognition of environ-
mental violence within the U.N. human rights system, this 
section offers an analytical overview of the legal human 
rights standards which are directly or indirectly connected 
to that issue. It specifically explores the legal gaps exist-
ing within the U.N. frameworks on the rights of women, 
Indigenous peoples, and human rights defenders.

A. The Recognition of Specific Human Rights for 
Indigenous Women: An Overview of the Past 
and Present Tendencies at the U.N.

Although Indigenous women have long been engaged in 
international diplomacy, they have often been overlooked in 
discussions about violence against women and Indigenous 
rights at the U.N.32 Jeff Corntassel and Laura Parisi argue 
that “due to colonization and imperial influences, both 
women’s rights and Indigenous rights movements have been 
problematic spaces for Indigenous women’s participation.”33 
Indigenous women, however, have organized to challenge 
these “strategic silences.”34 As Manuela Lavinas Picq dem-
onstrates, Indigenous women must be considered active and 
dynamic political actors within the domestic and interna-

32. Jeff Corntassel & Laura Parisi, In Pursuit of Self-Determination: Indigenous 
Women’s Challenges to Traditional Diplomatic Spaces, 13 Can. Foreign Pol’y 
81, 81–85 (2007).

33. Id. at 81.
34. Dorothy L. Hodgson, Comparative Perspectives on the Indigenous Rights 

Movements, 104 Am. Anthropologist 1037, 1044 (Dec. 2002).



Vol. 13 No. 1 ENVIRONMENTAL JUSTICE IN THE UNITED NATIONS HUMAN RIGHTS SYSTEM  41

tional fora given that they have mobilized for the protection 
of their individual and collective rights.35

Indigenous women have also demonstrated how their 
specific concerns are connected to other violations of 
Indigenous peoples’ rights to self-determination, lands, 
territories, and resources and intertwined with broader 
global issues, such as environmental degradation and cli-
mate change.36 At the local level, for instance, Indigenous 
women leaders from the Waorani, Kofan, and Siona Peo-
ples of the Ecuadorian and Colombian Amazon region 
have united with the aim of protecting the rainforest 
against fires and the unsustainable exploitation of natu-
ral resources.37

At the global level, a transnational Indigenous women’s 
movement has also emerged, especially under the auspices 
of the International Indigenous Women’s Forum. They 
have conducted decisive advocacy campaigns targeting 
U.N. entities, including the UNPFII and the U.N. Expert 
Mechanism on the Rights of Indigenous Peoples.38 The 
global advocacy campaigns conducted by Indigenous 
women gained momentum with the Fourth World Con-
ference on Women organized in Beijing in 1995.39 The 
first of its kind, the Beijing Platform for Action explicitly 
recognized its specific concerns in various areas, including 
violence against women,40 decisionmaking,41 and the envi-
ronment.42 It specifically highlighted that some “women 
face barriers to full equality and advancement because of 
such factors as their race, age, language, ethnicity, culture, 
religion or disability, because they are indigenous women 
or because of other status.”43

Acting in concert with the Beijing Platform for Action, 
Indigenous women also approved and signed the Beijing 
Declaration of Indigenous women as they all gathered in 
the “Indigenous Women’s Tent” in Huairou, Beijing, Chi-
na.44 In this symbolic document, they expressly assessed 
the interconnections between gender, indigeneity, and the 

35. See Manuela Lavinas Picq, Vernacular Sovereignties: Indigenous 
Women Challenging World Politics 3–27, 29–62 (Univ. of Ariz. Press 
ed., 2018).

36. Indigenous women have led various campaigns at the U.N. to advocate for 
their rights, facing the adverse impacts of extractive and development proj-
ects in their communities. For instance, the campaign entitled “Sangre Indí-
gena: Ni Una Gota Más” and organized by APIB (Articulación de Pueblos 
Indígenas de Brasil) was mostly led by Indigenous women, including Sonia 
Guajajara. See ALDEA, Sangre Indígena: ¡Ni una Gota Más! Gira de la APIB 
en Europa [Indigenous Blood: Not One More Drop! APIB’s Tour in Europe], 
http://www.fundacionaldea.org/noticias-aldea/945e6mjynw6wm99hyd7l9
a7dl9txzx [https://perma.cc/W7BT-2VR3].

37. See Amazon Frontlines, Women’s Empowerment Program, https://www.ama-
zonfrontlines.org/work/culture/women/ [https://perma.cc/4JD7–2TNG].

38. See International Indigenous Women’s Forum (FIMI), Monitoring 
MDGs Through an Indigenous Peoples’ Perspective (2018), http://
www.mdgfund.org/node/4367 [https://perma.cc/C2BX-CYRV].

39. Tauli-Corpuz 2015, supra note 16, ¶ 9.
40. The U.N. Fourth World Conference on Women, Beijing Declaration and 

Platform for Action, ¶¶ 112–130, U.N. Doc. 177/20 (Sept. 15, 1995).
41. Id. ¶¶ 181–195.
42. Id. ¶¶ 246–258.
43. Id. ¶ 46.
44. Cf. Maria Fernanda Espinosa, Indigenous Women on Stage: Retracing the 

Beijing Conference From Bellow, 18 Frontiers: J. Women St. 237 (1997) 
(analyzing the mobilizations of Indigenous women from the local to the 
global levels, in the context of the Beijing Conference of 1995).

environment.45 Paragraph 6 of this Declaration lays out a 
strong criticism of the “New World Order,” described as 
being “engineered by those who have abused and raped 
Mother Earth, colonized, marginalized, and discriminated 
against us.”46 Confronting the activities of mining corpora-
tions, development, and investment projects, paragraph 23 
reads as follows:

We urge the governments who are opening up our territo-
ries to foreign investors, especially to mining corporations, 
to respect these rights. Full disclosure of development proj-
ects and investments to be put into our territories should 
be done. We should be fully involved in making decisions 
on these matters. Indigenous Peoples’ lands which have 
been ravaged by mining corporations, or which have be-
come dumping sites of toxic, radioactive and hazardous 
wastes, should be rehabilitated by the corporations or the 
governments which allowed this devastation.47

As a result of Indigenous women’s mobilization, a grow-
ing number of U.N. agencies and human rights bodies have 
started discussing the specific issues affecting Indigenous 
women.48 The UNPFII has been among the most active 
fora for mainstreaming Indigenous women’s concerns and 
demands for rights, especially through the compilation of 
an increasing number of recommendations in support of 
Indigenous women.49

Nevertheless, Tauli-Corpuz, has reported serious gaps 
in advancing and monitoring Indigenous women’s rights.50 
Notably, the attention of most U.N. agencies and human 
rights bodies has been restricted to individual rights, with 
“limited inclusion of collective rights, little exploration of 
intersectionality in relation to [their] vulnerability, and 
a lack of exploration of the gender implications to rights 
issues affecting Indigenous communities.”51 The following 
subsections explore the legal gaps that exist in the U.N. 
framework on the rights of women, Indigenous peoples, 
and human rights defenders, in connection with environ-
mental violence.

45. Beijing Declaration of Indigenous Women, approved and signed on Sept. 7, 
1995, http://www.ipcb.org/resolutions/htmls/dec_beijing.html [https://
perma.cc/QJ2G-B9T7].

46. Id. ¶ 6.
47. Id. ¶ 23.
48. Tauli-Corpuz 2015, supra note 16, ¶ 72(f ).
49. See, e.g., U.N. Permanent Forum on Indigenous Issues, Rep. on Its Eleventh 

Session (7–18 May 2012), ¶¶ 5, 19, 20–27, 34, 37, 87, 104, 121, U.N. 
Doc. E/C.19/2012/13 (May 2012) [hereinafter “UNPFII”].

50. Tauli-Corpuz 2015, supra note 16, ¶ 74.
51. Id.
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B. The U.N. Human Rights Framework on 
Women’s Rights: Achievements and Limits

1. General Principle of Equality and 
Nondiscrimination Under the Convention on 
the Elimination of All Forms of Discrimination 
Against Women

The principles of equality and nondiscrimination are 
among the core obligations of States under international 
human rights law.52 In the field of women’s rights, the Con-
vention on the Elimination of All Forms of Discrimination 
Against Women (“CEDAW”) contains crucial provisions 
that explicitly relate to equality with the aim of eradicating 
all forms of discrimination against women, de jure and de 
facto.53 Article 2 calls for States to “pursue by all appropri-
ate means and without delay a policy of eliminating dis-
crimination against women.”54

In General Recommendation No. 28, the Committee 
on the Elimination of Discrimination Against Women 
(“CEDAW Committee”) insisted that States must address 
all aspects of their legal obligations under Article 2 of 
CEDAW in order to respect, protect, and fulfill women’s 
right to nondiscrimination in all areas.55 Consequently, the 
general principle of equality and nondiscrimination must 
apply in all sectors, including in the context of develop-
ment, extractive, and investment activities. Furthermore, 
CEDAW recognizes the legal obligation for States to take 
“in all fields, in particular in the political, social, economic 
and cultural fields, all appropriate measures, including leg-
islation, to ensure the full development and advancement 
of women” under Article 3; to ensure effective participa-
tion in political and public processes under Article 7; and, 
to access healthcare under Article 12, among other things.56 
Article 14 also calls for States to take measures to eliminate 
discrimination against women in rural areas.57

52. See id. art. 2. The principle of equality and nondiscrimination is also 
guaranteed under a large number of international binding documents. 
See, e.g., International Covenant on Civil and Political Rights, art. 2, ¶ 1, 
Dec. 16, 1966, 999 U.N.T.S. 171, entered into force Mar. 23, 1976; U.N. 
Charter art. 1, ¶  3; European Convention for the Protection of Human 
Rights and Fundamental Freedoms, art. 14, Nov. 4, 1950, C.E.T.S. No. 5, 
213 U.N.T.S. 222 [hereinafter “European Convention”]; African Charter 
on Human and Peoples’ Rights, art. 2, June 27, 1981, 1520 U.N.T.S. 217, 
21 I.L.M. 58, entered into force Oct. 21, 1986. See generally Frédéric 
Sudre, Droit Européen et International des Droits de l’Homme 
427–57 (French Univ. Press, 16th ed. 2016) [hereinafter “European 
and International Human Rights Law”] (reviewing the history and 
normative development of the principle of equality and nondiscrimination 
at the regional and international levels).

53. Convention on the Elimination of All Forms of Discrimination Against 
Women art. 1–2, Dec. 18, 1979, 1249 U.N.T.S. 13, entered into force Sept. 
3, 1981 [hereinafter “CEDAW”].

54. Id.
55. See Committee on the Elimination of Discrimination Against Women, 

General Recommendation No. 28 on the Core Obligations of States Parties 
Under Article 2 of the Convention on the Elimination of All Forms of 
Discrimination Against Women, ¶ 9, U.N. Doc. CEDAW/C/GC/28 (Dec. 
16, 2010) [hereinafter “CEDAW Committee”].

56. CEDAW, supra note 53, arts. 3, 7, 12.
57. Id. at art. 14.

Nevertheless, the substantive and procedural rights guar-
anteed under CEDAW have a limited reach for Indigenous 
women facing environmental violence. CEDAW does not 
explicitly cover intersecting forms of discrimination and 
violence suffered by Indigenous women due to their gender, 
Indigenous identity, socioeconomic conditions, and rural 
origin. Furthermore, CEDAW does not explicitly recog-
nize the connection between violence against women and 
violence against the Earth.

2. The Unsystematic and Uneven Application 
of Intersectionality

Lorena Sosa notes that “the idea that there is a common, 
inherent attribute or experience shared by all women 
regardless of differences based on race, class or sexual 
orientation” has been crucial to bringing discrimination 
and violence against women within the scope of interna-
tional law.58 Nevertheless, she demonstrates that the gen-
der-focused content of the U.N. framework on women’s 
rights does not properly include the intersecting forms of 
discrimination and violence suffered by certain groups of 
women, including migrant, Indigenous, Afro-descendent, 
disabled, or LGBTQ women.59

Indeed, the theoretical framework of intersectionality 
first emerged in the 1980s in Prof. Kimberlé Crenshaw’s 
work as a proposal to better understand the heterogenous 
experiences of women.60 Intersectionality highlights the 
extent to which women constitute an extremely diverse 
group, thereby calling for a dynamic, complex, and 
nuanced analysis of discrimination and violence against 
women. A growing number of legal scholars, including 
Crenshaw and Sosa, argue that considering why some-
one experiences discrimination and violence for reasons 
other than their gender is crucial to understanding the 
complexities of the social, legal, and political forms of 
marginalization.61 The incorporation of intersectionality 
with the U.N. framework on women’s rights has been a 
crucial and central demand of Indigenous women’s advo-
cacy campaigns.62

Since the 2010s, the CEDAW Committee has increas-
ingly referred to intersectionality in its interpretation of 
CEDAW provisions. In General Recommendation No. 28, 
it explicitly recognized the relevance of intersectionality to 
understand the scope of the general obligations of States 
contained in Article 2 of CEDAW:

58. Lorena Sosa, Intersectionality in the Human Rights Legal 
Framework on Violence Against Women: at the Centre or the 
Margins? 7 (2017).

59. Id. at 253–55.
60. See generally Kimberlé Williams Crenshaw, Demarginalizing the Intersection 

of Race and Sex: A Black Feminist Critique of Antidiscrimination Doctrine, 
Feminist Theory and Antiracist Politics, 1989 Univ. of Chi. Legal F. 139 
(1989); see also Kimberlé Williams Crenshaw, Mapping the Margins: 
Intersectionality, Identity Politics, and Violence Against Women of Color, 43 
Stan. L. Rev. 1241 (1991) (conceptualizing “intersectionality” through the 
example of Black women facing violence and rape in the United States, and 
referring to structural, political, and representational intersectionality).

61. Sosa, supra note 58, at 16–19.
62. Corntassel & Parisi, supra note 32, at 82.



Vol. 13 No. 1 ENVIRONMENTAL JUSTICE IN THE UNITED NATIONS HUMAN RIGHTS SYSTEM  43

The discrimination of women based on sex and gender is 
inextricably linked with other factors that affect women, 
such as race, ethnicity, religion or belief, health, status, 
age, class, caste and sexual orientation and gender identi-
ty . . . . States parties must legally recognize such intersect-
ing forms of discrimination and their compounded nega-
tive impact on the women concerned and prohibit them.63

The CEDAW Committee thus enlarged its inter-
pretation of the scope of States’ obligations to include, 
inter alia, the obligation to identify women who suffer 
intersectional forms of discrimination, and subsequently 
design and implement policies to eliminate them, and to 
adopt special measures to promote de facto equality in 
the public and private sectors for all women.64 Critically, 
Rashida Manjoo, former U.N. Special Rapporteur on 
Violence Against Women, has advanced both the incor-
poration of intersectionality within the U.N. framework 
on women’s rights and the multisectoral approach to vio-
lence against women.65

Despite this progress, Sosa demonstrates that the incor-
poration of intersectionality at the U.N. has been an 
irregular and uneven process.66 She describes the confu-
sion of intersectionality with the concepts of “vulnerabil-
ity” or “multiple discriminations,”67 which has resulted 
in an inconsistent body of recommendations or general 
comments relating to women’s rights.68 Overall, the U.N. 
framework on women’s rights still lacks a clear under-
standing of the intersectional forms of violence suffered by 
Indigenous women—including environmental violence—
and how they are interconnected with violations of both 
their individual and collective rights.

3. The Indirect Recognition of the Interconnections 
Between the Environment and Gender

Over the last several years, the U.N. framework on 
women’s rights has indirectly referred to the interconnec-
tions between environmental rights and women’s rights. 
CEDAW includes a specific provision on “rural women” in 
Article 14,69 which is particularly relevant given that many 
Indigenous women affected by environmental violence live 
in rural areas. Article 14 specifically calls for States to con-
sider “the particular problems faced by rural women and 
the significant roles which rural women play in the eco-

63. CEDAW Committee, supra note 55, ¶ 18.
64. Id.
65. See, e.g., Rashida Manjoo (Special Rapporteur on Violence Against Women, 

Its Causes, and Consequences), ¶¶ 54–56, U.N. Doc. A/HRC/26/38 (May 
28, 2014) (focusing on the gradual incorporation of intersectionality over 
the last twenty years).

66. Sosa, supra note 58, at 252–53.
67. Compare G.A. Res. 48/104, Declaration on the Elimination of Violence 

Against Women (Dec. 20, 1983) (referring to the notion of “vulnerability”), 
with U.N. Fourth World Conference on Women, Beijing Declaration and 
Platform for Action, U.N. Doc. 177/20 (Sept. 15, 1995) (acknowledging the 
existence of “multiple forms” of discrimination).

68. Sosa, supra note 58, at 252–53.
69. CEDAW, supra note 53, art. 14.

nomic survival of their families,”70 and to adopt “all appro-
priate measures to eliminate discrimination against women 
in rural areas,” especially regarding political participation, 
education, healthcare, and access to land rights.71

Furthermore, in General Recommendation No. 34 on 
the rights of rural women, the CEDAW Committee noted 
that “rural women are also more likely to be excluded from 
leadership,” to be “disproportionately affected by gender-
based violence,” and to “lack access to justice and effective 
legal remedies.”72 It thus recommended that States “address 
specific threats posed to rural women by climate change, 
natural disasters, land and soil degradation, water pollution, 
droughts, floods, desertification, pesticides and agrochemi-
cals, extractive industries, [and] monocultures . . . .”73 The 
specific attention directed at rural women has been con-
firmed through the adoption of the U.N. Declaration on 
the Rights of Peasants and Other People Working in Rural 
Areas by the Human Rights Council.74

The CEDAW Committee has also started incorporating 
the concerns of women in connection with climate change 
and the environment over the last several years. General 
Recommendation No. 37 specifically notes that “women, 
particularly rural and Indigenous women, are directly 
affected by disasters and climate change.”75 Despite these 
promising normative developments, there has not been any 
formal recognition of specific standards against “environ-
mental violence” facing Indigenous women, including a 
stand-alone substantive right to live free from environmen-
tal violence. The recognition of a right to live free from 
environmental violence would, however, have the potential 
to encapsulate the specific and intersecting forms of vio-
lence facing Indigenous women that are related to environ-
mental exploitation and degradation that occur within or 
close to the lands they inhabit.

C. The U.N. Framework on Indigenous Peoples’ 
Rights: Achievements and Limits

1. An Overview of the Rights of Indigenous 
Peoples: Specific and Universal Instruments

Over the last two decades, the recognition of Indigenous 
peoples’ rights has gained momentum at the U.N. due to 
the efforts of Indigenous leaders and community-based 
movements.76 With regard to the issue of environmen-

70. Id. art. 14, ¶ 1.
71. Id. at art. 14, § 2.
72. CEDAW, General Recommendation No. 34 on the Rights of Rural Women, at 

§ II(6) (Mar. 4, 2016).
73. Id. at § III(A)(12).
74. See Human Rights Council Res. 39/12, United Nations Declaration on the 

Rights of Peasants and Other People Working in Rural Areas, at § 2-4 (Sept. 
28, 2019).

75. CEDAW Committee, General Recommendation No. 37 on Gender-Related 
Dimensions of Disaster Risk Reduction in the Context of Climate Change, at 
§ 70 (Feb. 7, 2018).

76. See, e.g., Irène Bellier, Les Peuples Autochtones aux Nations Unies: Un 
Nouvel Acteur Dans la Fabrique des Normes Internationales, 54 Critique 
Internationale 61, ¶¶ 1-3 (2012).
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tal violence, both the U.N. Declaration on the Rights of 
Indigenous Peoples (“UNDRIP”) and the International 
Labor Convention on the Rights of Indigenous and Tribal 
Peoples (“ILO Convention No. 169”)77 contain relevant 
provisions to ensure the protection of Indigenous peoples 
against human rights abuses that may occur as a result of 
extractive, development, and investment projects. These 
specific and collective rights include, inter alia, the right 
to self-government78; the right to self-determination and to 
freely pursue their social, economic, and cultural develop-
ment79; the right to participate in decisionmaking80; and, 
the rights to land, territory, and resources that Indigenous 
peoples have traditionally owned or occupied.81

Notably, Article 32 of the UNDRIP also recognizes 
the collective land rights of Indigenous peoples and calls 
for States to provide effective mechanisms to mitigate 
adverse environmental, economic, social, cultural, or spir-
itual impacts on their territories.82 Furthermore, Articles 
19 and 32(2) of the UNDRIP and Article 6 of the ILO 
Convention No. 169 recognize the legal obligation for 
States to include the free, prior, and informed consent of 
Indigenous peoples at all levels of decisionmaking in mat-
ters that concern them, including the use of lands, territo-
ries, and resources.83

General human rights instruments also contain relevant 
provisions regarding the protection of Indigenous peoples 
against the adverse consequences of extractive, develop-
ment, and investment activities. The International Cove-
nant on Civil and Political Rights, for instance, guarantees 
the right to self-determination under Article 1.84 The Inter-
national Covenant on Economic, Social, and Cultural 
Rights contains further relevant provisions, including, 
inter alia, the right to “freely pursue their economic, social 
and cultural development”85 and the right to self-deter-
mination86 without discrimination.87 Furthermore, the 
International Convention on the Elimination of All Forms 
of Racial Discrimination explicitly prohibits discrimina-

77. See International Labor Organization, Indigenous and Tribal Peoples 
Convention No. 169, opened for signature June 27, 1989 (entered into force 
Sept. 5, 1991) [hereinafter “ILO Convention No. 169”].

78. UNDRIP, supra note 24, art. 4.
79. UNDRIP, supra note 24, art. 3; ILO Convention No. 169, supra note 77, 

art. 7.
80. UNDRIP, supra note 24, art. 18; ILO Convention No. 169, supra note 77, 

art. 6.
81. UNDRIP, supra note 24, art. 26; ILO Convention No. 169, supra note 77, 

arts. 13–14.
82. UNDRIP, supra note 24, art. 32.
83. UNDRIP, supra note 24, arts. 19, 32(2); ILO Convention No. 169, supra 

note 77, art. 6. However, Mauro Barelli highlights the crucial need to 
clarify the meaning and scope of free, prior, and informed consent under 
international law. See Mauro Barelli, Development Projects and Indigenous 
Peoples’ Land: Defining the Scope of Free, Prior and Informed Consent, in 
Handbook of Indigenous Peoples’ Rights 70 (Corinne Lennox & 
Damien Short eds., Routledge 2016).

84. International Covenant on Civil and Political Rights [hereinafter ICCPR], 
arts. 1, 27, Dec. 16, 1966, 999 U.N.T.S. 171, entered into force Mar. 23, 
1976.

85. International Covenant on Economic, Social and Cultural Rights, art. 1, 
¶ 1, Dec. 16, 1966, 993 U.N.T.S. 3, entered into force Jan. 3, 1976.

86. Id. art. 1, ¶ 3.
87. Id. art. 2, ¶ 2.

tion based on race and ethnicity.88 In General Observa-
tion No. 23, the Committee on the Elimination of Racial 
Discrimination recognized the legal obligation for States 
to “provide Indigenous peoples with conditions allowing 
for a sustainable economic and social development com-
patible with their cultural characteristics”89; to protect “the 
rights of Indigenous peoples to own, develop, control and 
use their communal lands, territories and resources”90; and, 
to return the lands that have been used without their free, 
prior, and informed consent.91

2. The Specific Rights of Indigenous Women 
and Their Limits

The UNDRIP includes a limited number of specific rights 
for Indigenous women. Article 21(2) calls for States to 
pay specific attention to the “rights and specific needs” 
of Indigenous women, along with children, elders, per-
sons with disabilities, and youth.92 Furthermore, Article 
22(2) recognizes the obligation for States to “take mea-
sures, in conjunction with indigenous peoples, to ensure 
that indigenous women and children enjoy the full pro-
tection and guarantees against all forms of violence and 
discrimination.”93 Article 44 also recognizes the equal 
guarantee of all rights contained in the UNDRIP for both 
male and female indigenous individuals.94

Nonetheless, the UNDRIP falls short in providing 
comprehensive protection standards and guarantees to 
Indigenous women. Rauna Kuokkanen argues that the 
U.N. framework on the rights of Indigenous peoples 
lacks a comprehensive gender perspective.95 By categoriz-
ing Indigenous women as an inherently vulnerable group 
under Articles 21 and 22, the UNDRIP adopts a protec-
tive approach, but overlooks the relevance of autonomy.96 
Moreover, the importance of gender balance in participa-
tion is not explicitly mentioned in the UNDRIP or in the 
ILO Convention No. 169.97

Furthermore, the UNDRIP does not recognize the 
intersectional forms of violence faced by Indigenous 
women. It does not discuss the connection between Indig-

88. International Convention on the Elimination of All Forms of Racial 
Discrimination, arts. 1–2, Dec. 21, 1965, 660 U.N.T.S. 195, entered into 
force Jan. 4, 1969.

89. U.N. Committee on the Elimination of Racial Discriminations, General 
Recommendation No. 23 on the Rights of Indigenous Peoples, U.N. Doc. 
A/52/18, annex V, ¶ 4(c) (1997).

90. Id. ¶ 5.
91. Id.
92. UNDRIP, supra note 24, art. 21, ¶ 2.
93. Id. art. 22.
94. Id. art. 44.
95. Rauna Kuokkanen, Self-Determination and Indigenous Women’s Rights 

at the Intersection of International Human Rights, 34 Hum. Rts. Q. 225, 
226 (2012) [hereinafter “Kuokkanen, Self-Determination and Indigenous 
Women’s Rights”].

96. Rauna Kuokkanen, Indigenous Women’s Rights and International Law: 
Challenges of the UN Declaration on the Rights of Indigenous Peoples, in 
Routledge Handbook of Indigenous Peoples’ Rights 140 (Corinne 
Lennox & Damien Short eds., Routledge 2016) [hereinafter "Kuokkanen, 
Indigenous Women’s Rights and International Law"].

97. Kuokkanen, Self-Determination and Indigenous Women’s Rights, supra note 
95, at 226.
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enous women’s rights, the elimination of violence, and 
Indigenous women’s political and socioeconomic condi-
tions. For instance, the UNDRIP guarantees the rights of 
Indigenous individuals to “access, without any discrimina-
tion, to all social and health services” and to “the highest 
attainable standard of physical and mental health” under 
Article 24.98 But, as Kuokkanen demonstrates, it “fails to 
mention reproductive rights and there is no connection 
made between health and Indigenous peoples’ rights to 
their territories,” including the negative impacts of envi-
ronmental exploitation on their health.99

The absence of a gender-specific approach in the 
UNDRIP and the ILO Convention No. 169 raises con-
cerns about whether these documents can effectively 
and adequately guarantee Indigenous rights. As Kuok-
kanen remarks, for the human rights framework on 
Indigenous women to be successful, it must also address 
the specific issues facing Indigenous women, including 
all forms of violence and discrimination.100

D. The U.N. Framework on Human Rights 
Defenders: Achievements and Limits

1. An Overview of the U.N. Human Rights 
Standards for the Protection of Human 
Rights Defenders

Adopted by the U.N. General Assembly in 1998, the 
Declaration on the Right and Responsibility of Indi-
viduals, Groups and Organs of Society to Promote 
and Protect Universally Recognized Human Rights 
and Fundamental Freedoms (“Declaration on Human 
Rights Defenders”)101 is a cornerstone for the protection 
of human rights defenders102 worldwide. On top of rec-
ognizing their crucial role in the safeguarding of peace, 
sustainable development, and human rights, it affirms 
that States have the primary responsibility to “protect, 
promote and implement all human rights and funda-
mental freedoms” of human rights defenders by adopting 
the necessary policies and measures.103 This international 
obligation includes the duty to protect them against “any 
violence, threats, retaliation, de facto or de jure adverse 
discrimination, pressure or any other arbitrary action,” 

98. UNDRIP, supra note 24, art. 24.
99. Kuokkanen, Indigenous Women’s Rights and International Law, supra note 96, 

at 139.
100. Id. at 140.
101. G.A. Res. 53/144, Declaration on Human Rights Defenders (Mar. 8, 1999).
102. Specifically,

“Human rights defender” is a term used to describe people who, 
individually or with others, act to promote or protect human 
rights. Human rights defenders are identified above all by what 
they do and it is through a description of their actions . . . and of 
some of the contexts in which they work .  .  . that the term can 
best be explained.

 U.N. Off. of the High Comm’r for Human Rights, Human Rights Defenders: 
Protecting the Right to Defend Human Rights, Fact Sheet No. 29, at 2 (Apr. 11, 
2004).

103. G.A. Res. 53/144, supra note 101, at art. 2, ¶ 1.

to ensure access to effective remedies facing rights viola-
tions, and to conduct prompt investigations.104

Although the Declaration on Human Rights Defend-
ers itself is a nonbinding document, it draws directly from 
contemporary human rights norms that are legally bind-
ing. Notably, States’ international obligation to protect 
human rights defenders is derived from their responsibility 
to protect all human rights, as guaranteed under, inter alia, 
Article 2 of the Universal Declaration of Human Rights,105 
Article 2 of the International Covenant on Civil and Politi-
cal Rights,106 and Article 3 of CEDAW.107 In Resolution 
No. 70/161, the U.N. General Assembly reiterated that 
States must take all measures to ensure that “[h]uman 
rights defenders, their family members, associates and legal 
representatives are not prevented from enjoying universal 
human rights owing to their work.”108 It further added 
that procedural safeguards should also be implemented in 
accordance with international human rights standards to 
ensure that all cases of violence and discrimination against 
human rights defenders are properly and duly investigated, 
and that victims have access to justice and reparation.109

2. The Limited Guarantees for Indigenous Women 
Environmental and Human Rights Defenders

Yet, more than two decades after its adoption, the Dec-
laration on Human Rights Defenders remains largely 
unknown by States.110 Furthermore, this document does 
not mention the specific forms of violence faced by women 
environmental and human rights defenders. Likewise, it 
does not include a specific provision on Indigenous peoples, 
aside from reaffirming the general principle of nondiscrim-
ination in Article 12(2).111

Notably, the work of Michel Forst, former U.N. Special 
Rapporteur on the Situation of Human Rights Defenders, 
has been crucial in clarifying the scope of States’ obliga-
tions with regard to gender-specific issues. His recommen-
dations have called for States to publicly acknowledge the 
role played by women environmental and human rights 
defenders, to offer effective security measures, to fight 
impunity, and to ensure their effective physical and psy-
chological protection.112

104. Id. at art. 12, ¶ 2.
105. G.A. Res. 217 A (III), Universal Declaration of Human Rights, art. 2 (Dec. 

10, 1948).
106. ICCPR, supra note 84, art. 2.
107. CEDAW, supra note 53, art. 3.
108. G.A. Res. 70/161, Human Rights Defenders in the Context of the 

Declaration on the Right and Responsibility of Individuals, Groups and 
Organs of Society to Promote and Protect Universally Recognized Human 
Rights and Fundamental Freedoms, ¶ 10(b) (Dec. 17, 2015).

109. Id. ¶ 10(e).
110. See G.A. Res. 53/144, supra note 101 (failing to include a gender-

specific approach or to recognize the specific situation facing women in 
the resolution).

111. Id. art. 12(2).
112. See, e.g., Michel Forst (Special Rapporteur on the Situation of Human 

Rights Defenders), Situation of Women Human Rights Defenders, 
Summary, ¶¶ 35-84, U.N. Doc. A/HRC/40/60 (Jan. 10, 2019) (describing 
“the challenging environments in which [women human rights defenders] 
operate and analys[ing] the impact of patriarchy and heteronormativity, 
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In response to Michel Forst’s reports, the U.N. Gen-
eral Assembly has recently undertaken efforts to include a 
gender perspective in discussions relating to human rights 
defenders.113 In Resolution No. 68/181, it expressly called 
upon States to “promote, translate and give full effect” to 
the Declaration on Human Rights Defenders by taking 
“appropriate, robust and practical steps to protect women 
human rights defenders.”114 The U.N. General Assembly 
further affirmed States’ legal obligation to exercise due 
diligence in “preventing violations and abuses against 
human rights defenders, including through practical steps 
to prevent threats, harassment and violence against women 
human rights defenders” and “in combating impunity.”115

However, aside from this recent incorporation of a gen-
der-specific perspective, the U.N. framework on human 
rights defenders lacks a solid intersectional approach that 
could encapsulate the specific and intertwined forms of 
violence experienced by Indigenous women human rights 
defenders. Such a legal development would be particularly 
relevant in a context where Indigenous women have been 
at the forefront of the mobilizations for the protection of 
human rights and the environment in various regions of 
the world. In August 2019, for instance, more than 3,000 
women from different Indigenous and rural communities 
across Brazil gathered in the country’s capital to denounce 
the impact of extractive industries on their traditional 
knowledge, health, and survival.116

Indigenous leaders have advocated for the strengthen-
ing of the international legal framework on human rights 
defenders. Throughout Latin America,117 Africa,118 and 
Asia,119 they continue to suffer attacks by State agents and 

gender ideology, fundamentalisms, militarization, globalization and 
neoliberal policies on the rights of such defenders”).

113. See, e.g., G.A. Res. 70/161, supra note 108, ¶  14 (expressing particular 
concern about systemic and structural discrimination and violence faced by 
women human rights defenders of all ages, and reiterates its strong call upon 
States to take appropriate, robust and practical steps to protect them and to 
integrate a gender perspective into their efforts to create a safe and enabling 
environment for the defense of human rights).

114. G.A. Res. 68/181, ¶  1, Promotion of the Declaration on the Right and 
Responsibility of Individuals, Groups and Organs of Society to Promote 
and Protect Universally Recognized Human Rights and Fundamental 
Freedoms: Protecting Women Human Rights Defenders (Jan. 30, 2014).

115. Id. ¶ 9.
116. Christian Poirier, Indigenous Women Mobilize to Resist Bolsonaro, Ama-

zon Watch (Aug. 14, 2019), https://amazonwatch.org/news/2019/0814 
-indigenous-women-mobilize-to-resist-bolsonaro [https://perma.cc/8F9N-
MDP8] (describing the mobilizations of Indigenous women in Brazil to 
denounce the effects of economic policies and the multiplication of ex-
tractive and development projects, under the administration of President 
Jair Bolsonaro).

117. See Inter-Am. Comm’n H.R., Indigenous Women and Their Human Rights, 
supra note 18, ¶¶ 122–124 (exploring the forms of harassment and vio-
lence against Indigenous women human rights defenders in Brazil, Co-
lombia, Ecuador, El Salvador, Guatemala, Honduras, Mexico, the United 
States, Venezuela).

118. See, e.g., Reine Alapini Gansou (Special Rapporteur on Human Rights 
Defenders in Africa of the African Commission on Human and Peoples’ 
Rights), Study on the Situation of Women Human Rights Defenders in Africa, 
¶ 52, https://www.achpr.org/specialmechanisms/detail?id=4 [https://perma.
cc/XG6S-78NX].

119. See, e.g., CEDAW Committee, Concluding Observations on the Combined 
Sixth and Seventh Periodic Reps. of Thailand, ¶ 30, U.N. Doc. CEDAW/C/
THA/CO/6–7 (July 21, 2017) (noting that women human rights defenders 
in Thailand who advocate for land rights, protection of the environment, 
and the rights of Indigenous peoples have been targeted by the State and 
private companies).

non-State actors—including business enterprises—and 
to face daily threats to their most basic rights, especially 
when they defend their lands, territories, or environment 
against economic activities.120 Notably, in the last years of 
his mandate, Forst attempted to develop an intersectional 
understanding of the human rights violations suffered by 
some groups of women environmental and human rights 
defenders. In his annual report of 2019, for instance, he 
noted that Indigenous women defenders are not only “often 
involved in protecting their rights to their lands, territory 
and natural resources,”121 but they are also “at greater risk 
of prejudice and discrimination because of their activism 
and their minority backgrounds.”122 Since the beginning 
of the COVID-19 pandemic, Indigenous women envi-
ronmental and human rights defenders have reported an 
increase in threats and attacks by private and State actors, 
including online harassment, criminalization, and insult-
ing language.123

II. Cases of Environmental Violence 
Against Indigenous Women: 
An Empirical Assessment of the 
Legal Gaps and Their Repercussions

Though many believe that environmental violence 
only occurs in the “global South,” the adverse effects of 
some development, investment, and extractive projects 
extend to all regions of the world. Community-based 
investigations,124 scientific studies,125 and human rights 
inquiries126 have been crucial to document the various 
forms of environmental violence suffered by Indigenous 
women in connection with the exploitation of lands, ter-
ritories, and natural resources.

A. Understanding Environmental Violence 
Through Indigenous Women’s Lived 
Experiences and Narratives

Indigenous women’s voices have often been discredited 
or unheard in both the political and diplomatic spheres. 
Similarly, the scientific community has rarely considered 
Indigenous women to be reliable sources of “scientific 
knowledge.” Rosalva Aída Hernández Castillo and Adri-

120. See, e.g., July Calderón Segura, Despojo y Derechos Territoriales: Dinámicas de 
la Violencia en Contra de los Pueblos Indígenas en Colombia [Dispossession and 
Territorial Rights: Dynamics of Violence Against Indigenous Peoples in Colom-
bia], 17 IdeAs ¶¶  5–11, 16–23 (2021), https://journals.openedition.org/
ideas/10021?lang=en [https://perma.cc/3EWB-WV4N].

121. Rep. of Michel Forst, supra note 112, ¶ 63.
122. Id. ¶ 64.
123. See CEDAW Committee, Opening of the 1788th Meeting, 77th Session 

(Oct.29, 2020), https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/ 
SessionDetails1.aspx?SessionID=1283&Lang=en [https://perma.cc/U3CX- 
M37G].

124. See, e.g., Carmen & Waghiyi, supra note 15, at 9–16.
125. Id. at 16–22.
126. See, e.g., Inter-Am. Comm’n H.R., Indigenous Women and Their Human 

Rights, supra note 18, at ¶¶ 99–108 (assessing the impacts of development, 
investment, and extractive projects for Indigenous women in the Americas 
and finding various violations of Inter-American human rights standards).
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ana Terven Salinas, however, defend the scientific and epis-
temological relevance of Indigenous women’s own words to 
develop a grounded comprehension of their experiences.127 
Their stories shed important light on the causes, scope, and 
manifestations of environmental violence.128

Based on their own lived experiences, Indigenous 
women have advanced a comprehensive definition of 
environmental violence at the U.N.129 In January 2012, 
during the Expert Group Meeting of the UNPFII on 
“Combatting Violence Against Indigenous Women and 
Girls,” the International Indian Treaty Council and the 
Indigenous Women’s Environmental and Reproductive 
Health Initiative presented a groundbreaking contribu-
tion that analyzed environmental violence as a pervasive 
form of human rights violation caused by States and cor-
porations deliberately exposing women and girls to envi-
ronmental contaminants and other forms of degradation 
of the environment.130

A few months later, during the Second International 
Indigenous Women’s Symposium held in Alaska, fifty-two 
Indigenous women coming from different regions of the 
world adopted the “Second Declaration for Health, Life and 
Defense of our Lands, Rights and Future Generations.”131 
This highly symbolic declaration lays out a definition of 
environmental violence as follows:

Environmental contaminants causing disease, birth defects 
and death are deliberately released into the environment 
because they are toxic to living things (i.e., pesticides), or 
as a result of industrial or military processes that are judged 
by States and corporations to pose an “acceptable risk” and 
“allowable harm.” States and corporations deny “provable” 
impacts despite the clear evidence that they cause a range 
of serious health and reproductive impacts which dispro-
portionately affect Indigenous women and children. This 
constitutes “environmental violence” by States and cor-
porations and must be identified as such by Indigenous 
Peoples and human rights bodies.132

127. Rosalva Aída Hernández Castillo & Adriana Terven Salinas, Methodological 
Routes: Toward a Critical and Collaborative Legal Anthropology, in 
Demanding Justice and Security: Indigenous Women and Legal 
Pluralities in Latin America 265, 277–78 (Rachel Sieder ed., 2017). 
See also Shannon Speed, Incarcerated Stories: Indigenous Women 
Migrants and Violence in the Settler-Capitalist State 6–12 (Univ. 
N.C. Press 2019) (analyzing the violence suffered by Indigenous women 
from Central America at the U.S. southern borders based on the recorded 
stories of Indigenous women).

128. Rachel Sieder, Introduction. Demanding Justice and Security: Indigenous 
Women and Legal Pluralities in Latin America, in Demanding Justice and 
Security: Indigenous Women and Legal Pluralities in Latin America 
23 (Rachel Sieder ed., 2017).

129. Though this paper focuses on the mobilizations of Indigenous women 
at the U.N., they have also gathered at the local, national, and regional 
levels to raise awareness about environmental violence. See, e.g., Indigenous 
Women Leaders in Southeast Asia Unite Against Development-Based Violence, 
U.N. Women (last visited Nov. 23, 2020), https://www.unwomen.org/en/
news/stories/2012/12/indigenous-women-leaders-in-southeast-asia-unite-
against-development-based-violence [https://perma.cc/J8C4–62U4].

130. Carmen & Waghiyi, supra note 15, at 18–20.
131. Second International Indigenous Women’s Environmental & Reproductive 

Health Symposium, Second Declaration for Health, Life and Defense of 
Our Lands, Rights and Future Generations (Apr. 29, 2012), https://static1. 
squarespace.com/static/5f3550c11c1f590e92ad30eb/t/60c8692ec1d10067a 
368d876/1623746863256/apr292012.pdf [https://perma.cc/A3HB-SP65].

132. Id.

In 2013, this definition was included in the Lima Dec-
laration of the International Conference of Indigenous 
Women, which called on U.N. human rights bodies to 
urgently address environmental violence and implement 
“zero tolerance” policies.133 Furthermore, it depicted how 
environmental violence is fueled by the absence of Indige-
nous women’s voices in consultation, planning, and assess-
ment processes of most development projects.134

Through various declarations and community-based 
studies, Indigenous women have demonstrated that envi-
ronmental violence has detrimental consequences to them 
and their communities.135 Because Indigenous peoples’ 
worldviews are enshrined in a holistic perception of the 
relationship among all elements of the cosmos, the pro-
tection of their lands, territories and biodiversity is intrin-
sically linked to the preservation of their own identity, 
integrity, and survival as distinct societies.136 In particu-
lar, the U.N. Inter-Agency Support Group on Indigenous 
Peoples’ Issues recognized that a violation of the rights of 
Indigenous women “constitutes a violation of the sanctity 
of the ecological, spiritual and cultural identity of indig-
enous peoples as a whole.”137

The adverse consequences of environmental violence on 
Indigenous peoples include, inter alia, mental and physi-
cal illnesses, physical and sexual violence, human traffick-
ing, increase in the use of drugs and alcohol, rise of crime 
and incarceration rates, spiritual trauma, land disposses-
sion, loss of cultural identity and traditions, division of 
families, and increase of poverty.138 The following subsec-
tions explore two specific cases of environmental violence 
and aim to highlight the legal gaps in the U.N. human 
rights system.

B. Missing and Murdered Indigenous Women 
and Girls in North America

In both Canada and the United States, a considerable per-
centage of natural resources are found on lands that have 
historically been inhabited by Indigenous peoples. As a 
result, several privately owned companies exploit the soil 

133. World Conference of Indigenous Women, Lima Declaration, 24 Indigenous 
Pol’y J. 154, 155 (2013).

134. Hum. Rts. Council, Expert Mechanism on the Rights of Indigenous 
Peoples, Follow-Up Report on Indigenous Peoples and the Right to Participate 
in Decision-Making, With a Focus on Extractive Industries, ¶ 37, U.N. Doc. 
A/HRC/EMRIP/2012/2 (Apr. 30, 2012).

135. The Lima Declaration specifically highlights that “Indigenous women 
affirm our responsibility to protect the Earth, our Mother. Indigenous 
women experience the same pain and impacts from the physical abuse and 
excessive exploitation of the natural world, of which we are an integral part.” 
World Conference of Indigenous Women, supra note 133, at 154.

136. See U.N. Dep’t of Econ. & Soc. Affairs, State of the World’s 
Indigenous Peoples, at 71, U.N. Doc. ST/ESA/328, U.N. Sales No. 
09.VI.13 (2009).

137. U.N. Inter-Agency Support Group on Indigenous Peoples’ Issues, 
Thematic Paper on the Elimination and Responses to Violence, 
Exploitation and Abuse of Indigenous Girls, Adolescents and Young 
Women 2 (2014), https://www.un.org/en/ga/69/meetings/indigenous/pdf/
IASG%20Thematic%20Paper_%20Violence%20against%20Girls%20and 
%20Women%20-%20rev1.pdf [https://perma.cc/5CGM-A6V4].

138. Women’s Earth Alliance & Native Youth Sexual Health Network, supra note 
1, at 13.
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and natural resources on these lands. In North Dakota, for 
instance, more than thirty-five corporations extract natu-
ral resources in the Fort Berthold Reservation, where the 
Hidatsa, Mandan, and Arikara Nations live.139

In places where extraction, mining, or other economic 
activities occur, the massive arrival of a predominantly 
male workforce has raised particular concerns among 
Indigenous women and communities.140 In North Dakota, 
some towns have doubled in population.141 In some of these 
areas, documented and undocumented camps can house 
up to a thousand workers from different states.142 Vari-
ous nongovernmental organizations (“NGOs”), including 
Amnesty International, have thoroughly documented how 
the transient workforce associated with resource extraction 
may eventually increase the vulnerability of Indigenous 
women living in these areas, putting them at greater risk of 
suffering violence.143

Organizations led by Indigenous women have reported 
a notable rise in cases of sexual violence, forced disap-
pearance, and murder of Indigenous women and girls in 
places where such projects are implemented.144 Through-
out North America, the numbers of missing and mur-
dered Indigenous women and girls are disproportionately 
higher than national averages.145 In Canada, Indigenous 
women are three times more likely to be sexually assaulted 
than non-Indigenous women.146 The Canadian National 
Inquiry Into Missing and Murdered Women found that 
“resource extraction projects can lead to increased violence 
against Indigenous women at the hands of non-Indige-
nous men, as well as increased violence within Indigenous 
communities.”147 In the United States, American Indian, 
Alaska Native, and Native Hawaiian women face higher 
rates of violent victimization than any other race; statistics 
indicate that one in three will be raped in their lifetime and 
six in ten will be physically assaulted.148 Statistics of the 
U.S. Department of Justice indicate that Native women are 

139. Id. at 7.
140. Id. at 28; see also Inter-Am. Comm’n H.R., Indigenous Women and Their 

Human Rights, supra note 18, ¶ 100:
This situation of poverty and vulnerability combined with the ar-
rival of workers and laborers in these remote areas, and in addition 
to prejudice and discrimination, has led to forced prostitution and 
trafficking of indigenous women and girls, and all the consequences 
these practices have on their physical and psychological health, and 
on their culture.

141. Women’s Earth Alliance & Native Youth Sexual Health Network, supra note 
1, at 8.

142. Id. at 30.
143. See Amnesty International, Out of Sight, Out of Mind: Gender, 

Indigenous Rights, and Energy Development in Northeast British 
Columbia, Canada, AMR 20/4872/2016, at 4–5 (2016).

144. Women’s Earth Alliance & Native Youth Sexual Health Network, supra note 
1, at 30.

145. See Inter-Am. Comm’n H.R., Missing and Murdered Indigenous Women in 
British Columbia, Canada, ¶¶  1–7, OEA/Ser.L/V/II., Doc. 30/14 (Dec. 
21, 2014) [hereinafter Inter-Am. Comm’n H.R., Missing and Murdered 
Indigenous Women in British Columbia].

146. Can. Nat’l Inquiry Into Missing and Murdered Indigenous Women, 
Reclaiming Power and Place: The Final Report of the National Inquiry Into 
Missing and Murdered Indigenous Women and Girls, CP32–163/2–1–2019E, 
at 55 (2019).

147. Id. at 586.
148. Andre B. Rosay, Violence Against American Indian and Alaskan Native 

Women and Men, 277 Nat’l Inst. Just. J. 38, 38–45 (2016), https://www.
ojp.gov/pdffiles1/nij/249822.pdf [https://perma.cc/9F5C-N3VH].

murdered at an alarming rate, up to ten times the national 
average in certain tribes.149

The crisis of missing and murdered Indigenous women 
and girls is fueled by the lack of disaggregated data and 
official information about murders and disappearances.150 
The deficiency in information aggravates the normalization 
of violence against Indigenous women and girls, as many of 
these acts remain silenced and unpunished. Although the 
United States and Canada have the obligation to act with 
due diligence in responding to violence against women,151 
various U.N. human rights bodies have observed failures to 
investigate, prosecute, or convict those responsible for vio-
lations of Indigenous women’s rights.152 Indigenous women 
may also encounter socioeconomic, geographic, and pro-
cedural obstacles when seeking redress for acts of violence 
in a context of structural impunity.153 The Inter-American 
Commission reported, “[t]hese obstacles are generally a 
function of the social exclusion and ethnic discrimination 
that they have historically suffered.”154 The issue of access 
to justice is aggravated by the geographic remoteness of 
most Indigenous territories.155

Furthermore, the crisis of missing and murdered Indig-
enous women and girls must be understood in light of the 
jurisdictional restrictions placed on Indigenous nations 
and governments by both Canada and the United States.156 
Although the United States has recognized that the 574 
federally recognized tribes have inherent sovereign author-
ity and the ability to self-govern their territories and people, 
the jurisdiction of tribal courts has been strongly limited 
by the U.S. Congress and courts over time. The Indian 
Law Resource Center and the National Indigenous Wom-
en’s Resource Center have argued that “United States law 
places systemic jurisdictional restrictions on Native nations, 
creating an unworkable and discriminatory race-based sys-

149. Id.
150. See, e.g., Inter-Am. Comm’n H.R., Missing and Murdered Indigenous Women 

in British Columbia, supra note 145, ¶ 35.
151. Id.
152. See, e.g., CEDAW Committee, Concluding Observations on the Combined 

Eighth and Ninth Periodic Reports of Canada, ¶ 26, U.N. Doc. CEDAW/C/
CAN/CO/8–9 (Nov. 25, 2016).

153. See, e.g., Rashida Manjoo (Special Rapporteur on violence against women, 
its causes, and consequences), Report of the Special Rapporteur on Violence 
Against Women, Its Causes and Consequences, U.N. Doc. A/HRC/20/16 
(May 23, 2012); Inter-Am. Comm’n H.R., Indigenous Women and Their 
Human Rights, supra note 18, ¶¶ 139–149.

154. Inter-Am. Comm’n H.R., Access to Justice for Women Victims of Violence in 
the Americas, ¶ 199, OEA/Ser.L/V//II, Doc. 68 (Jan. 20, 2007) [hereinafter 
“Inter-Am. Comm’n H.R., Access to Justice for Women Victims of Violence in 
the Americas”] (“To be able to access the justice system, indigenous women 
may have to walk for days, overland or by water, to get to the nearest city to 
report the violence they have suffered.”).

155. Id.
156. Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 195 (1978) (ruling 

that tribal courts do not have criminal jurisdiction to try and punish non-
Indigenous individuals unless authorized by the U.S. Congress). Recently, 
Congress decided to extend the jurisdiction of tribal courts to prosecute 
domestic violence, dating violence, and protective order violations when the 
offender is a non-Indigenous individual living on tribal lands, by passing 
the Violence Against Women Reauthorization Act. However, the Violence 
Against Women Reauthorization Act has serious limitations since it only 
extends tribal jurisdiction to these three crimes and to non-Indigenous 
individuals who have sufficient ties with tribal lands, therefore leaving 
unaddressed most cases of violence and the crisis of missing and murdered 
Indigenous women and girls. See 25 U.S.C. § 1304.
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tem for administering justice in Native communities—a 
system highlighting this country’s failure to meet the stan-
dards of [UNDRIP].”157

As a result, acts of violence against Indigenous women 
committed by non-Indigenous individuals on Native 
American lands often go unprosecuted.158 In the United 
States, for example, former U.N. Special Rapporteur on 
the Rights of Indigenous Peoples, James Anaya, reported 
that “nearly 80 percent of the rapes of indigenous women 
are by non-indigenous men, many of who have made their 
way into indigenous communities but who are not pres-
ently subject to indigenous prosecutorial authority because 
of their non-indigenous status.”159 Hence, the Indian Law 
Resource Center and the National Indigenous Women’s 
Resource Center conclude that,

[t]he systemic erosion of the criminal authority of tribes 
over all persons committing crimes within their jurisdic-
tions, coupled with a shameful record of investigation, 
prosecution, and punishment of these crimes by federal 
and state governments, allows criminals to act with impu-
nity in Indian country, threatens the lives of Native wom-
en daily, and perpetuates an escalating cycle of violence in 
Native communities.160

The crisis of missing and murdered Indigenous women 
and girls in North America is an example of environmen-
tal violence and must be analyzed as a violation of inter-
national human rights standards, including the rights to 
life, to dignity, to live free from violence, to be free from 
cruel and inhumane treatments, or the right to due pro-
cess, among other things. Furthermore, as noted by the 
Indian Law Resource Center and the National Indigenous 
Women’s Resource Center, this crisis is inextricably related 
to the erosion of Indigenous peoples’ rights to self-determi-
nation and self-government.161

Notably, Manjoo, former U.N. Special Rapporteur on 
Violence Against Women, recommended that States take 
efforts “to comply with their due diligence obligation,” by 
“address[ing] the structural causes that lead to violence 
against women” and “consider[ing] the multiple forms of 
violence suffered by women  .  .  .  in order to adopt mul-
tifaceted strategies to effectively prevent and combat this 

157. Indian Law Resource Center et al., Self-Determination and Self-Government: 
Using the UN Declaration to End Violence Against Native Women, paper 
presented at the Conference on the Significance of the UN Declaration on 
the Rights of Indigenous Peoples, Rogers College of Law, Univ. of Ariz., at 
3 (Apr. 26–27, 2012) [hereinafter “ILRC et al.”].

158. Various legal scholars have demonstrated that the expansion of the 
jurisdiction of tribal courts is crucial to address the crisis of missing 
and murdered Indigenous women in the United States. See, e.g., Adam 
Crepelle, Tribal Courts, The Violence Against Women Act, and Supplemental 
Jurisdiction: Expanding Tribal Court Jurisdiction to Improve Public Safety 
in Indian Country, 81 Mont. L. Rev. 59, 60 (2020) (“Full restoration of 
tribal criminal jurisdiction is the ideal solution to this problem but appears 
unlikely to occur in the immediate future”).

159. James Anaya (Special Rapporteur on the Rights of Indigenous Peoples), The 
Situation of Indigenous Peoples in the United States of America: Addendum I, 
¶ 36, U.N. Doc. A/HRC/21/47/Add.1 (Aug. 30, 2012).

160. ILRC et al., supra note 157.
161. See, e.g., Inter-Am. Comm’n H.R., Missing and Murdered Indigenous Women 

in British Columbia, supra note 145, ¶ 178; CEDAW Committee, Concluding 
Observations of the Committee on the Elimination of Discrimination Against 
Women: Canada, ¶ 31, U.N. Doc. CEDAW/C/CAN/CO/7 (Nov. 7, 2008).

violence.”162 Recalling its General Recommendation No. 
25 on gender-related dimensions of racial discrimination, 
the Committee on the Elimination of Racial Discrimina-
tion recommended that the State of Canada “[p]ublicly 
report on violence against indigenous women and girls, 
including data on reported cases of violence, murder, and 
missing indigenous women and girls, and on the numbers 
of investigations, prosecutions and convictions.”163

C. The Effects of Environmental Degradation 
on Indigenous Women’s Sexual and 
Reproductive Health

Extractive projects, including mining activities, are char-
acterized by various scientific studies as “one of the world’s 
most hazardous activities because of the high risk of occu-
pational accidents and toxicological exposure.”164 With the 
ongoing global mining boom, the Economic Commis-
sion for Latin America and the Caribbean recognized that 
sexual and reproductive health is one area in which ethnic 
and gender inequalities “converge most clearly to the detri-
ment of [I]ndigenous women and impact their fundamen-
tal right to life.”165

The consequences of toxic contaminants and land 
exploitation on Indigenous women’s sexual and reproduc-
tive health constitute a form of environmental violence,166 
as documented by various civil society organizations 
and human rights bodies.167 Andrea Carmen and Viola 
Waghiyi reported the “[c]ontamination of mothers’ breast 
milk at 4 to 12 times the levels found in the mother’s body 
tissue in some Indigenous communities,” “[d]isproportion-
ate levels of reproductive system cancers of the breasts, ova-
ries, uterus  .  .  .  including in young people,” “[i]ncreasing 
numbers of miscarriages and stillbirths,” and “[h]igh levels 
of sterility and infertility in contaminated communities.”168

Additionally, Indigenous women have referred to the 
long-lasting and adverse impacts of contamination and 
land exploitation on “the traditional, spiritual and cul-
tural teachings passed down from [their] ancestors, [their] 
grandmothers about [their] sexual and reproductive health, 

162. Report of Rashida Manjoo, supra note 153, ¶ 8.
163. CERD Comm., Concluding Observations on the Combined Twenty-First to 

Twenty-Third Periodic Reports of Canada, ¶  24(d), U.N. Doc. CERD/C/
CAN/CO/21–23 (Sept. 13, 2017).

164. Jose Wilches-Gutierrez & Patricia Documet, What Is Known About Sexual 
and Reproductive Health in Latin American and Caribbean Mining Contexts? 
A Systematic Scoping Review, 39 Pub. Health Rev., no. 1, 2018, at 2.

165. Econ. Comm. for Lat. Am. & the Caribbean, Guaranteeing Indigenous 
Peoples’ Rights in Latin America: Progress in the Past Decades and Remaining 
Challenges, at 78, U.N. Doc. LC/L.3893/Rev.1 (2014), https://repositorio. 
cepal.org/bitstream/handle/11362/37051/4/S1420782_en.pdf [https://perma. 
cc/49PZ-ZFHH].

166. Inter-Am. Comm’n H.R., Indigenous Women and Their Human Rights, supra 
note 18, ¶¶ 106–108.

167. Id. ¶¶ 99–100, 102–103; see also Women’s Earth Alliance & Native Youth 
Sexual Health Network, supra note 1, at 20–27; Int’l Indigenous Treaty 
Council, Declaration for Health, Life, and Defense of Our Lands, Rights 
and Future Generations, ¶¶  2–5 (Feb. 22, 2011), https://www.iitc.org/
wp-content/uploads/Declaration-for-the-Health-Life-and-Defense-of-our-
Lands-Rights-and-Future-Generations-July-1st-2010-Alamo-California.
pdf [https://perma.cc/5NVT-PDVC].

168. Carmen & Waghiyi, supra note 15, at 3.
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and their connection to the protection of the environment, 
[their] sacred life-giving Mother Earth.”169 For instance, in 
Guatemala, Mayan comadronas are customary midwives 
whose role is to take care of women during pregnancy, 
especially in rural and isolated communities, through the 
use of traditional medicine and plants.170 However, the loss 
of biodiversity combined with the forced eviction of some 
communities from their traditional lands has disrupted 
these biomedical practices and health traditions.171 Not 
only does this disruption prevent Mayan comadronas from 
performing traditional rituals, but it also affects the sexual 
and reproductive health of the Indigenous female patients 
who cannot receive appropriate care.172 The Inter-American 
Commission has concluded that “[t]his violation of their 
right to culture and survival, affects them at the spiritual, 
individual, and collective levels.”173

Furthermore, the implementation of development 
and extractive projects in Indigenous communities can 
increase the vulnerability of Indigenous women to sexual 
violence, forced prostitution, or trafficking.174 Indeed, the 
Inter-American Commission found that “these projects 
bring with them an increase in involuntary prostitution of 
Indigenous girls, forced/unwanted pregnancies, STDs, and 
sexual violence.”175 During its in loco visit to Guatemala in 
2013, the Inter-American Commission received informa-
tion concerning cases of sexual violence committed against 
eleven women from the Maya Q’eqchi’community, in the 
context of development mega-projects:

the implementation of the Inter-Oceanic Canal [Canal 
Seco Interoceánico] and the highway Franja Trasversal del 
Norte have led to cases of sexual violence perpetrated by 
the workers of the companies, which were denounced but 
remain in impunity. The Commission further learned of 
two more cases in which 12 indigenous women from the 
San Juan Sacatepéquez Community and 11 indigenous 
women from the Maya Q’eqchi’ Community of Lote 8, 
Chacpayla reported acts of sexual violence perpetrated by 
men belonging to the police, the army and security guards 
of the companies in the context of development mega-
projects; cases which, at the date of approval of the present 
report, remained in impunity.176

Subsequently, the Inter-American Commission insisted 
on the responsibility of States to protect Indigenous 
women against all forms of sexual and physical violence 

169. Women’s Earth Alliance & Native Youth Sexual Health Network, supra note 
1, at 9.

170. Interview with Doña F., Mayan midwife, in Pueblo Viejo, Chimaltenango, 
Guatemala (16 Aug. 2019). In 2019, the author worked with Maya Kaq-
chikel communities in the Department of Chimaltenango, Guatemala, and 
conducted a dozen qualitative interviews with midwives (comadronas) and 
healers living in various communities located around Tecpán, Chimaltenan-
go-El Tesoro, Paxixil, Zaculeu.

171. Id.
172. Inter-Am. Comm’n H.R., Indigenous Women and Their Human Rights, supra 

note 18, at ¶ 108.
173. Id.
174. Id. at ¶ 100.
175. Id. ¶ 102.
176. Id. ¶ 103.

while ensuring their effective access to justice.177 Further-
more, various international standards recognize the legal 
obligation for States to protect and promote the reproduc-
tive and sexual rights of every woman.178 The U.N. Special 
Rapporteur on the Right of Everyone to the Enjoyment of 
the Highest Attainable Standard of Physical and Mental 
Health has stated that women’s sexual and reproductive 
health is intrinsically connected to multiple human rights, 
including the right to life, to be free from torture, to health, 
to privacy, to education, and to nondiscrimination.179 In 
2012, the UNPFII specifically noted that “the lack of 
accountability of corporations and States on Indigenous 
lands have resulted in devastating health and reproduc-
tive impacts.”180 Therefore, the consequences of environ-
mental exploitation on the sexual and reproductive rights 
of Indigenous women constitute a pressing challenge and 
highlight the need for further political and legal develop-
ments at the U.N.181

III. Toward Environmental Justice 
for Indigenous Women: Legal 
Opportunities to Advance U.N. 
Human Rights Standards

A largely unaddressed human rights challenge, tackling the 
disproportionate levels of environmental violence against 
Indigenous women requires solid and creative legal devel-
opments within the U.N. human rights system. The last 
section of this Article argues that environmental justice can 
be advanced through the reinforcement of already exist-
ing standards and innovative legal developments informed 
by regional human rights norms and, most immportantly, 
Indigenous women’s proposals.

These legal developments will require two significant-
shifts in international law. First, it will require consider-

177. See Inter-Am. Comm’n H.R., Access to Justice for Women Victims of Violence 
in the Americas, supra note 154, ¶ 2:

The case law of the inter-American system holds that de jure and 
de facto access to judicial guarantees and protections is essential to 
eradicating the problem of violence against women and is a neces-
sary precondition if States are to be in full compliance with the 
international obligation they have freely undertaken to practice due 
diligence in responding to this very serious human rights problem.

178. See, e.g., CEDAW, supra note 53, art. 16 (guaranteeing women the right to 
decide “freely and responsibly on the number and spacing of their children 
and to have access to the information, education and means to enable them 
to exercise these rights”).

179. See Paul Hunt (Special Rapporteur on the right of everyone to the enjoy-
ment of the highest attainable standard of physical and mental health), The 
Right of Everyone to the Enjoyment of the Highest Attainable Standard of Physi-
cal and Mental Health, ¶¶ 13, 17, U.N. Doc. A/61/338 (Sept. 13, 2006) 
(stating that the right to the highest attainable standard of health includes 
sexual and reproductive health, and entitles women to access services that 
are: (a)  available in adequate numbers; (b)  accessible physically and eco-
nomically; (c) accessible without discrimination; and (d) of good quality).

180. U.N. Permanent F. on Indigenous Issues, Combating Violence Against In-
digenous Women and Girls: Article 22 of the U.N. Declaration on the Rights 
of Indigenous Peoples: Report of the International Expert Group Meeting, ¶ 26, 
U.N. Doc. E/C.19/2012/6 (May 7‒18, 2012).

181. Anthropologist Andrea Smith notes that “[i]t is because of a Native Ameri-
can woman’s sex that she is hunted down and slaughtered, in fact, singled 
out, because she has the potential through childbirth to assure the continu-
ation of the people.” Andrea Smith, Conquest: Sexual Violence and 
American Indian Genocide 79 (Duke Univ. Press 2015).
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ation of the epistemologies, experiences, and proposals 
of marginalized groups, including Indigenous women, as 
having the potential to inform future legal developments 
at the U.N. Second, it will require further exploration into 
the interconnections between women’s rights, Indigenous 
peoples’ collective rights, and environmental rights.

A. Moving Toward Environmental Justice: 
What Will It Take?

Over the last decade, the concept of environmental justice 
has gained momentum globally due to the growing num-
ber of attacks on the environment and visible effects on 
Nature and human communities.182 According to Alicia 
Arriaga Legarda and Mercedes Pardo Buendía, environ-
mental justice encapsulates both a social movement and a 
new paradigm for public action.183 Yet, legal scholar Dinah 
Shelton describes the breadth and multiplicity of possible 
interpretations of the notion of justice in environmental 
law in a context where the concept of “environmental jus-
tice” has been used strategically by different actors with 
diverse objectives.184 Ryan Holifield notes, however, that 
the absence of a stable, agreed-upon, and universal defini-
tion is not a barrier to its advancement. Rather, he asserts 
that one should accept that “people in different geographic, 
historical, political, and institution contexts understand 
the terms differently.”185

Notably, Indigenous women have incorporated crucial 
elements into the debate on environmental justice based 
on their own views and experiences. During grassroots 
campaigns led by activists, international conferences, 
and coalition meetings organized since the Beijing Con-
ference of 1995,186 Indigenous women have advanced 
various elements that they consider crucial to achieve 
environmental justice.187

First, the harmonious relationships of Indigenous peo-
ples with Nature and the protection of “Mother Earth” 
have been at the core of their conception of environmental 
justice.188 For instance, during the Indigenous Women’s 
Summit in Lima, they noted the “historic, sacred and con-
tinuing responsibility of the world’s indigenous peoples, as 

182. It has been specifically invoked to refer to the marginalized social groups 
who disproportionately suffer from the adverse consequences of economic 
activities on the environment, hence becoming a symbol of the reclaim-
ing of fundamental rights. See Alicia Arriaga Legarda & Mercedes Pardo 
Buendía, Environmental Justice: The State of the Art, 69 Int’l J. Socio. 628, 
628–29 (2011).

183. Id. at 643.
184. Dinah Shelton, Describing the Elephant: International Justice and 

Environmental Law, in Environmental Law and Justice in Context 55, 
56–58 (Jonas Ebbesson & Phoebe N. Okowa eds., 2009).

185. See Ryan Holifield, Defining Environmental Justice and Environmental 
Racism, 22 Urb. Geography 78, 78 (2001).

186. See Beijing Declaration of Indigenous Women, supra note 45.
187. International Indigenous Women’s Forum, Environmental Justice: Per-

spective of Indigenous Women, at 16–21 (2019), https://www.fimi- 
iiwf.org/wp-content/uploads/2020/07/Modulo-5-ingles.pdf [https://perma.
cc/7FL5-D8J8].

188. World Conference of Indigenous Women, supra note 133.

the ancestral guardians of Earth’s lands, waters, oceans, ice, 
mountains and forests.”189

Second, even if environmental justice is often used to 
refer to the right to live in a healthy, clean, and safe envi-
ronment, Indigenous women have extended it to a broader 
rights-based concept which simultaneously encompasses 
the protection of their individual and collective rights.190 In 
a 2019 report from the International Indigenous Women’s 
Forum, the authors note that “it is fundamental to have the 
right to self-determination over their territories as peoples” 
in order to protect Mother Earth.191

Finally, Indigenous women have expressed the need for 
restorative justice associated with healing and agency-ori-
ented strategies.192 Therefore, environmental justice also 
refers to measures that should be adopted to restore the 
violations of their rights by States and non-State actors, 
while simultaneously revalorizing their traditional roles 
as protectors of lands, territories, and natural resources, 
and recognizing their individual autonomy and collec-
tive existence.

Although some countries have incorporated environ-
mental justice as an objective for their policies and legal 
standards, the recognition of this concept is still devel-
oping within the U.N. human rights system. Based on 
Indigenous women’s understanding, this Article argues 
that three conceptual shifts are needed to advance envi-
ronmental justice. First, a holistic approach to the chal-
lenging task of eradicating environmental violence against 
all women is both necessary and achievable.193 Second, fol-
lowing General Recommendation No. 28 of the CEDAW 
Committee,194 the systematic adoption of intersectionality 
is crucial to articulate tailored standards regarding the spe-
cific needs of certain groups.195 Third, while Indigenous 
women are often categorized as “victims,” it is critical to 
move away from that understanding, and to instead con-
sider them as “bearers of rights” and “active subjects” who 
should participate in the decisionmaking process in mat-
ters that affect them.196

189. Id.
190. See, e.g., Beijing Declaration of Indigenous Women, supra note 45.
191. Id. at 16.
192. Women’s Earth Alliance & Native Youth Sexual Health Network, supra note 

1, at 19.
193. U.N. Fourth World Conference on Women, supra note 67, ¶ 119.
194. See CEDAW Committee, supra note 55, ¶ 18 (developing the concept of 

intersectionality in law); see also supra Section I.2(b).
195. Inter-Am. Comm’n H.R., Indigenous Women and Their Human Rights, supra 

note 18, at ¶ 38.
196. Id. at ¶ 11.
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B. Ensuring the Full, Effective, and Inclusive 
Participation, Consultation, and Consent of 
Indigenous Women in Relation to Development, 
Extractive, and Investment Projects

1. Interculturality and Gender Mainstreaming in 
the Field of Participation and Consultation

Ensuring the active, effective, and informed participa-
tion and consent of Indigenous peoples, especially women, 
at all levels of decisionmaking relating to development, 
extractive, and investment projects is key to counter envi-
ronmental violence.197 In this respect, the U.N. human 
rights standards aim to enhance the effective participation 
of Indigenous women in consultation processes, with their 
consent advanced by systematically combining intercultur-
ality with gender mainstreaming.198

Generally, States are required to obtain the free, prior, 
and informed consent of Indigenous peoples before under-
taking decisions that may affect them.199 Despite the lack 
of clarity regarding what this consultation entails, Mauro 
Barelli argues that “there exist strong arguments against 
an interpretation of free, prior, and informed consent 
that would confer on Indigenous peoples a mere right to 
consultation.”200 He adds that “overly restrictive interpreta-
tions of free, prior, and informed consent cannot be validly 
upheld” because this principle should be “read in conjunc-
tion with the broader normative framework of the UND-
RIP,” especially the rights to self-determination under 
Article 3.201 By virtue of that right, Indigenous peoples can 
freely decide their political, social, and cultural develop-
ment.202 Hence, all development projects that may affect 
Indigenous peoples’ lands or rights should be preceded by 
effective consultations with the aim of fully incorporat-
ing the concerns, proposals, and decisions of Indigenous 
peoples, including women.

The Inter-American Court of Human Rights (“Inter-
American Court”) in Saramaka People v. Suriname thor-
oughly developed the contours and content of free, prior, 
and informed consent, considered one of the safeguards 
to “preserve, protect and guarantee the special relation-
ship that the members of the Saramaka community [and 
other Indigenous peoples] have with their territory, which 
in turn ensures their survival as a tribal people.”203 Accord-
ingly, the Court found that, regarding large-scale develop-

197. Id. at ¶ 44.
198. Secretariat of the Permanent F. on Indigenous Issues, Div. for Social Pol’y 

and Dev., Gender and Indigenous Peoples, at 2.
199. See supra Section I.3(a).
200. Barelli, supra note 83, at 72.
201. Id.
202. Id.
203. See Saramaka People v. Suriname, Merits, Reparations, and Costs, 

Judgement, Inter-Am. Ct. H.R. (ser. C) No. 162, ¶ 129 (Nov. 28, 2007) 
(deciding that, under international human rights law, the Saramaka people 
of Suriname have a right to use and enjoy the natural resources found on 
the lands that they have inhabited and that the State of Suriname can only 
restrict this right if it does not endanger their survival and if they obtain 
their free, prior, and informed consent).

ment or investment projects that would impact Indigenous 
territories, States have a duty not only to consult with 
Indigenous peoples, but also to obtain their free, prior, 
and informed consent.204 According to Barelli, the Court 
in Saramaka promoted a “sliding scale approach” to the 
issue of Indigenous participatory rights that is “based on 
the key assumption that the ‘level of effective participation 
[that must be guaranteed to indigenous peoples] is essen-
tially a function of the nature and content of the rights 
and activities in question.’”205 Nevertheless, Indigenous-led 
organizations have offered interesting developments with 
the aim of extending the scope and content of the right to 
free, prior, and informed consent to all projects, regardless 
of their scale, that take place on their land and territory or 
involve their resources, as well as projects that do not occur 
on their land but may affect their human rights.206

In the case of environmental violence, this extensive 
definition of the right to free, prior, and informed consent 
offers greater safeguards—larger scope, stricter require-
ments—for Indigenous women against the potential 
adverse effects of these projects on their rights. Hence, 
before and throughout the implementation of a project, 
consultation meetings with Indigenous women, States, and/
or project promoters must be organized on a regular basis 
to identify their specific needs and concerns, the possible 
impacts of such projects on their rights and integrity, and 
to ensure that Indigenous women’s consent is respected. 
From a more practical point of view, this entails intercul-
turality and gender mainstreaming in the organization of 
consultation processes.

Although the need for greater clarification of the scope 
of free, prior, and informed consent still exists, regional 
human rights bodies have developed interesting standards 
regarding the consultation process itself, especially the need 
for cultural sensitivity.207 In the Saramaka case, the Inter-
American Court asserted that States must actively consult 
with Indigenous peoples “in good faith . . . and with the 
objective of reaching an agreement,” which requires public 
authorities to disseminate information in an understand-
able and publicly accessible format208 and “in accordance 
with their traditions and customs.”209 The African Com-
mission also confirmed this approach in the case of the 
Endoroi People of Kenya, noting that “the State has a duty 
not only to consult with the community, but also to obtain 
their free, prior, and informed consent, according to their 

204. Id. at ¶¶ 133–137.
205. Barelli, supra note 83, at 74 (citing Gaetano Pentassuglia, Minority 

Groups and Judicial Discourse in International Law: A Comparative 
Perspective 116 (2009)).

206. See, e.g., Indian Law Resource Center, Indigenous Peoples’ Right of Free Prior 
Informed Consent With Respect to Indigenous Lands, Territories and Resources, 
presented at Workshop on Free, Prior and Informed Consent, New York, 
U.S., U.N. Doc. PFII/2004/WS.2/6 (Jan. 17–19, 2005).

207. See, e.g., Barelli, supra note 83, at 72-73, 76 (exploring the jurisprudence of 
the Inter-American Court of Human Rights and the African Commission 
on Human and Peoples’ Rights in relation with free, prior, and informed 
consent and noting areas where further clarification as concerns the scope 
and content of free, prior, and informed consent is necessary).

208. Saramaka People v. Suriname, supra note 203, ¶ 133.
209. Id. ¶ 137.
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customs and traditions.”210 Cultural sensitivity, accessibil-
ity, and cooperation with traditional Indigenous authorities 
are crucial requirements. Cultural sensitivity is particularly 
relevant considering that many Indigenous women may 
speak an Indigenous language and that there are increased 
rates of illiteracy among individuals from certain Indig-
enous communities.211

Finally, gender mainstreaming is necessary to guarantee 
the full and effective participation of Indigenous women 
because it aims at systematically integrating gender per-
spectives into policies, programs, and projects.212 Gender 
mainstreaming enables making both women and men’s 
lived experiences, needs, and concerns an integral dimen-
sion of the projects with the aim of achieving gender equal-
ity and meeting international human rights standards.213 
The Protocol to the African Charter on Human and People’s 
Rights on the Rights of Women in Africa (“Maputo Proto-
col”) offers thought-provoking developments with regard 
to the connections it draws between the right to a healthy 
and sustainable development and women’s participation.214 
Article 19 of the Maputo Protocol affirms that States have 
the legal obligation to “introduce the gender perspective 
in the national development planning procedures,”215 to 
“ensure participation of women at all levels in the conceptu-
alization, decisionmaking, implementation and evaluation 
of development policies and programmes,”216 and to “take 
into account indicators of human development specifically 
relating to women in the elaboration of development poli-
cies and programmes.”217

Drawing from regional developments, U.N. standards 
could therefore explicitly require that gender mainstream-
ing and interculturality are systematically and strategically 

210. Centre for Minority Rights Development (Kenya) and Minority Rights 
Group (on behalf of Endorois Welfare Council) v. Kenya, No. 276/03, 
African Commission on Human and Peoples’ Rights [Afr. Comm’n H.P.R.], 
¶ 291 (Nov. 25, 2009) (deciding that the forcible eviction of the Endorois 
people from their ancestral lands to create a wildlife reserve without their 
free, prior, and informed consent violates their human rights to property, 
natural resources, development, culture, and religion under Arts. 1, 8, 14, 
17, 21, 22 of the African Charter on Human and Peoples’ Rights).

211. Jen Scott et al., Extracting Lessons on Gender in the Oil and 
Gas Sector: A Survey and Analysis of the Gendered Impacts 
of Onshore Oil and Gas Production in Three Developing 
Countries, at 23 (World Bank Group, May 2013), https://open 
knowledge.worldbank.org/handle/10986/16299 [https://perma.cc/W75H- 
MCK5] (“The inability of women (particularly indigenous women) to 
communicate in languages other than their native dialect, as well as 
literacy and time constraints, effectively makes them harder to reach as 
an audience and works against their equal participation in consultations 
and access to project-related information”).

212. See U.N. Office of the Special Advisor on Gender Issues and Advance- 
ment of Women, Gender Mainstreaming: An Overview, at v (Jan. 2002), 
https://www.un.org/womenwatch/osagi/pdf/factsheet1.pdf [https://perma.
cc/6FJP-6KZA].

213. Inter-American Development Bank, Operational Policy on Gender 
Equality in Development, ¶  4.10, OP-761 (Nov. 3, 2010), https://www. 
iadb.org/en/news/idb-approves-new-operational-policy-promote-gender-
equality-latin-america-and-caribbean#:~:text=Enhanced%20gender%20
mainstreaming%20in%20Bank,and%20the%20empowerment%20of%20
women. [https://perma.cc/86BG-LTCS].

214. See African Union, Protocol to the African Charter on Human and 
Peoples’ Rights on the Rights of Women in Africa, arts. XVIII-XIX, CAB/
LEG/66.6 Sept. 13, 2000, entered into force Nov. 25, 2005.

215. Id. at art. XIX, ¶ a.
216. Id. ¶ b.
217. Id. ¶ e.

applied in all stages of development projects which affect, 
or may affect, Indigenous peoples’ lands and/or rights, with 
specific attention to Indigenous women. Anaya, the for-
mer U.N. Special Rapporteur on the Rights of Indigenous 
Peoples, has also recommended that Indigenous peoples 
include gender balance within their own decisionmaking 
institutions and ensure better representation of Indigenous 
women in community councils.218

2. Examples of Comprehensive Measures to 
Ensure the Effective Participation of Indigenous 
Women in Consultation Processes and 
Their Consent

U.N. agencies and human rights bodies could recommend 
a large spectrum of measures to States, with the aim of 
enhancing the participation of Indigenous women—
whether as implementors and evaluators, managers and 
planners, or beneficiaries of projects.219 Similar to Recom-
mendation 2003(3) on balanced participation of women 
and men in political and public decisionmaking adopted 
by the Committee of Ministers of the Council of Europe, 
specific quotas or targets associated with a time scale could 
be used as a temporary measure to guarantee the represen-
tation of Indigenous women in decisionmaking bodies.220 
In turn, this also requires disaggregated data (disaggregated 
by gender and Indigenous status, for instance) to reflect the 
participation of Indigenous women quantitatively.221

As mentioned earlier, other measures could include the 
organization of consultation meetings with Indigenous 
women and the organizations representing them, State 
actors, and private companies on a regular basis to iden-
tify more accurately their needs, the tangible impacts of 
development projects, and to ensure their free, prior, and 
informed consent. Consultation meetings should not only 
enhance their participation, but also value their specific 
perspectives, lived experiences, and concerns. The Inter-
American Commission has further noted the importance 
of ensuring that Indigenous elders, teenagers, and young 
girls are included and represented throughout the consulta-
tion process.222

Before these meetings, sufficient information should be 
directly provided to Indigenous women about the specific 
impacts the projects may have on their individual and col-
lective rights. Such information should be shared with cul-

218. See Anaya, Extractive Industries and Indigenous Peoples, supra note 10, ¶ 70.
219. U.N. Fourth World Conference on Women, supra note 67, ¶ 253.
220. Comm. of Ministers of the Council of Europe, Recommendation Rec (2003) 

3 on Balanced Participation of Women and Men in Political and Public 
Decision-Making, 831st meeting, ¶ VI (Mar. 12, 2003).

221. UNPFII, Study on Indigenous Women’s Political Participation at 
the International, National and Local Levels, ¶¶  68–70, U.N. Doc 
E/C.19/2013/10 (Feb. 19, 2013) [hereinafter “UNPFII, Study on Indigenous 
Women’s Political Participation”].

222. See Inter-Am. Comm’n H.R., Violence and Discrimination Against 
Women and Girls: Best Practices and Challenges in Latin America and the 
Caribbean: Annex 1, Standards and Recommendations Regarding Violence 
and Discrimination Against Women and Girls, ¶ 12, OEA.Ser.L/V/II, doc. 
233 (Nov. 14, 2019) [hereinafter “Inter-Am. Comm’n H.R., Violence and 
Discrimination Against Women and Girls: Annex I”].
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tural sensitivity, using Indigenous languages when possible 
or necessary, to ensure greater accessibility. It is crucial not 
to limit the role of Indigenous women in the consultation 
process; in other words, they should not only be consulted 
on issues related to environmental violence, but more glob-
ally on all issues that affect their communities and rights to 
self-determination, just like their male counterparts.

Additionally, the full and active participation of Indig-
enous women requires a broader and more comprehensive 
strategy to recognize further and to respect their autonomy. 
The U.N. Commission on the Status of Women observed 
that enhancing Indigenous women’s participation should 
go hand-in-hand with supporting their economic, social, 
and political autonomy.223

Furthermore, the UNPFII recommends that U.N. 
agencies, including U.N. Women and U.N. Development 
Program, conduct intercultural leadership workshops 
with Indigenous women, support activities, and training 
processes prepared by Indigenous women’s organizations, 
promote comprehensive development projects that include 
their views, and conduct studies on the advancement of 
their participation.224

3. Specific Safeguards for Indigenous Women 
Environmental and Human Rights Defenders: 
Learning From Regional Developments

Moving forward, it is also critical for the U.N. framework 
on human rights defenders to include a solid intersectional 
approach with the aim of better safeguarding the rights 
of Indigenous women environmental and human rights 
defenders. Although it contains some weaknesses regard-
ing implementation, the Regional Agreement on Access to 
Information, Public Participation and Justice in Environ-
mental Matters (“Escazú Agreement”), approved in March 
2018, offers an innovative and comprehensive approach to 
environmental issues faced by individuals and communi-
ties that could inspire future normative developments at 
the U.N.225

The first legally binding regional treaty of its kind, the 
Escazú Agreement aims at guaranteeing the effective 
implementation of the rights to environmental infor-
mation, public participation in decisionmaking, capac-
ity-building, and empowerment, while paying specific 
attention to vulnerable groups.226 Article 7 relates to “[p]
ublic participation in the environmental decision-making 
process” and affirms that States should “establish condi-
tions that are favorable to public participation in environ-
mental decision-making processes and that are adapted 

223. See U.N. Commission on the Status of Women, Interactive Dialogue on 
the Focus Area: Empowerment of Indigenous Women, ¶¶ 4–5, U.N. Doc E/
CN.6/2017/12 (Mar. 20, 2017).

224. UNPFII, Study on Indigenous Women’s Political Participation, supra note 221, 
¶ 62.

225. Regional Agreement on Access to Information, Public Participation and Jus-
tice in Environmental Matters in Latin America and the Caribbean [here-
inafter Escazú Agreement], C.N.195.2018.TREATIES-XXVII.18 (Apr. 9, 
2018).

226. Id.

to the social, economic, cultural, geographical and gen-
der characteristics of the public.”227 Furthermore, Article 
9 recognizes States’ obligations to “guarantee a safe and 
enabling environment for persons, groups and organi-
zations that promote and defend human rights in envi-
ronmental matters, so that they are able to act free from 
threat, restriction and insecurity.”228

Considering the existing fragilities of the U.N. stan-
dards relating to human rights defenders, the Escazú 
Agreement therefore offers interesting content to develop 
a stronger and more comprehensive legal framework that 
encapsulates the interconnections between capacity-build-
ing, intersectionality, and effective protection of all defend-
ers. Yet, as Felipe Calderón-Valencia observed in Colombia, 
the biggest challenge of the Escazú Agreement is ensuring 
its domestic implementation.229 However, one hopes that 
a global binding treaty as ambitious as the Escazú Agree-
ment will be more effectively implemented at the domestic 
level now, given the rising international awareness about 
the daily threats facing human rights defenders worldwide.

C. Strengthening U.N. Human Rights Standards in 
Key Areas to Curtail Environmental Violence

Although there is no stand-alone substantive right to envi-
ronmental justice or to live free from environmental vio-
lence, the existing U.N. standards could be strengthened 
to better safeguard the rights of Indigenous women against 
the multiple forms of violence they suffer in connection 
with development, extractive, and investment projects.

1. Enlarging the Scope of States’ Obligations 
to Counter Environmental Violence

Based on the theoretical framework of intersectionality, 
extending the scope of States’ obligations to include the 
special needs of Indigenous women is key to prevent, pro-
tect from, and eradicate all forms of violence.230

Although the U.N. system has shown relatively timid 
commitment to systematically adopting intersectionality,231 
regional legal developments provide crucial input to extend 
the scope of States’ obligations and to include Indig-
enous women’s specific needs.232 In its Recommendation 
on Preventing and Combatting Sexism, the Council of 
Europe called for States to adopt a protective and proac-

227. Id. art. 7.
228. Id. at 16-17.
229. Felipe Calderón-Valencia, El Acuerdo de Escazú y los Líderes Sociales en 

Colombia, 17 IdeAs at 1, 2-3 (2021), https://doi.org/10.4000/ideas.10366 
[https://perma.cc/5ALY-6XX5].

230. Inter-Am. Comm’n H.R., Violence and Discrimination Against Women 
and Girls: Annex 1, supra note 222, ¶ 3; see also Inter-Am. Comm’n H.R., 
Situación de las Personas Afrodescendientes en las Américas [Situation of People 
of African Descent in the Americas], ¶ 60, OEA/Ser.L/V/II., Doc. 62 (Dec. 5, 
2011).

231. See Inter-Am. Comm’n H.R., Violence and Discrimination Against Women 
and Girls: Annex 1, supra note 222, Section II(C).

232. Rosa Celorio, Discrimination and the Regional Human Rights Protection 
System: The Enigma of Effectiveness, 40 U. Pa. J. Int’l. L. 781, 804 (2019).
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tive approach to intersectionality with respect to violence 
against women.233 In other words, States should not only 
recognize the “intersecting factors, situational vulner-
abilities, and aggravating circumstances” when adopting 
policies and legislation to address violence,234 but also 
support “projects addressing the multiple and intersecting 
discrimination of women in vulnerable situations.”235 This 
dual approach—protective and proactive—may be eas-
ily implemented in the field of development or other eco-
nomic activities, meaning it could include the adoption of 
human rights safeguards and codes of conduct by develop-
ment banks or private companies (protective), as well as 
specific funding for projects that have the potential to fos-
ter women’s autonomy (proactive).

With regard to the principle of due diligence, legal 
scholar Rosa Celorio argues that the Inter-American Court 
and Commission has adopted “landmark cases advancing 
key legal standards confirming the link between discrimi-
nation and violence against women, and reaffirming the 
duty of states to act with due diligence to address these 
acts.”236 In particular, the Inter-American Commission has 
reiterated the obligation for States to “ensure due diligence 
so that all cases of gender-based violence undergo a seri-
ous, timely, thorough and impartial investigation, as well 
as lead to adequate punishment of those responsible and 
full reparation for the victims.”237 In light of this duty, the 
Inter-American Commission has further noted that crimi-
nal proceedings “cannot treat all women in the same way 
as a group without regard to cultural and social diversity of 
victims,” hereby considering essential “to bear in mind the 
differences still existing within the women’s populations of 
the region.”238 Furthermore, the Inter-American Commis-
sion also argued that reparations for Indigenous women 
who experience violence should “not only involve prose-
cuting and punishing the perpetrators,” but also “pay due 
attention to the tangible and intangible damages suffered 
by these women.”239 Reparations could be both individual 
and/or collective, in order to fully restore the harm suffered. 
In line with a victim-centered model, Thomas Antkowiak 
also suggests implementing a participative methodology to 
ensure that reparations match the victims’ needs.240

Based on regional developments relating to the principle 
of due diligence, U.N. human rights bodies should pur-
sue their efforts to explicitly recognize States’ obligation 

233. Comm. of Ministers of the Council of Europe, Recommendation CM/Rec 
(2019)1 on Preventing and Combating Sexism, 1342nd meeting (Mar. 27, 
2019).

234. Id. principle I.A.2, at 13.
235. Id. principle II.C.12, at 21.
236. Celorio, supra note 231, at 823.
237. Inter-Am. Comm’n H.R., Violence and Discrimination Against Women and 

Girls: Annex 1, supra note 222, ¶ 63.
238. Id. ¶ 7.
239. Inter-Am. Comm’n H.R., Violence and Discrimination Against Women and 

Girls: Best Practices and Challenges in Latin America and the Caribbean: 
Chapter 3: Challenges in Complying With Recommendations and Decisions of 
the IACHR: Major Issues Affecting the Rights of Women and Girls, ¶ 142 OAS.
Ser.L/V/II, doc. 233 (Nov. 14, 2019) [hereinafter “InterAm. Comm’n H.R., 
Violence and Discrimination Against Women and Girls: Chapter 3”].

240. Thomas M. Antkowiak, An Emerging Mandate for International Courts: 
Victim-Centered Remedies and Restorative Justice, 47 Stan. J. Int’l L. 279, 
314 (2011).

to formulate and implement an intersectional approach 
to prevent, investigate, sanction, and offer reparations to 
victims of all forms of violence, including environmental 
violence. Among other recommendations, States could be 
required to provide justice operators with better training 
on equality, nondiscrimination, and intersectionality, offer 
translation services in Indigenous languages, and provide 
financial and material support for Indigenous women to 
ensure effective access to justice, and promote individual 
and collective forms of reparation.

Addressing environmental violence also requires the 
greater recognition of Indigenous peoples’ sovereign gov-
ernments and justice systems in line with their right to 
self-determination. The Indian Law Resource Center and 
the National Indigenous Women’s Resource Center argues 
that addressing the crisis of missing and murdered Indig-
enous women in the United States requires “restor[ing] the 
authority of American Indian and Alaska Native nations to 
prosecute non-Indians committing crimes in Indian coun-
try, particularly violence and sexual crimes against Native 
women.”241 Therefore, in the long term, the comprehension 
of the principle of “due diligence” through the framework 
of intersectionality and in line with Indigenous rights has 
the potential to transform the structural patterns of dis-
crimination and violence affecting Indigenous women, 
while curbing levels of impunity for cases of environmental 
violence and preventing the repetition thereof.242

2. Reconceptualizing the Distinction Between 
Individual and Collective Rights

As noted earlier, Indigenous women’s movements have 
appropriated a global discourse on women’s rights, while 
simultaneously defending the collective rights of Indige-
nous peoples.243 This eventually calls for a reconceptualiza-
tion of the historical dichotomies on which the post-World 
War II U.N. human rights system has been founded—
namely, individual rights versus collective rights, and 
political and civil rights versus economic, social, and cul-
tural rights.

As recommended by Manjoo, it is crucial to reinforce 
a holistic approach to violence against women that is 
enshrined in the indivisibility, interconnectedness, and 
universality of all human rights.244 By incorporating the 
theoretical framework of intersectionality, this shift has 
the potential to better address the needs of Indigenous 
women. Notably, the UNPFII noted that it is key to recon-

241. ILRC et al., supra note 14, at 4–5.
242. Id. note 1, at 2.
243. Kuokkanen, Indigenous Women’s Rights and International Law, supra note 96, 

at 136.
244. Rashida Manjoo (Special Rapporteur on violence against women, its causes, 

and consequences), ¶ 50, U.N. Doc. A/HRC/17/26 (May 2, 2011):
A holistic approach underscores the interdependence and indi-
visibility of civil, political, economic, social and cultural rights; 
it situates violence against women on a continuum; it acknowl-
edges the structural aspects and factors of discrimination, which 
includes structural and institutional inequalities; and it analyzes 
social and/or economic hierarchies between women and men and 
also among women.
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ceptualize rights issues to include the nexus between indi-
vidual and collective rights and to find a way to strike a 
delicate balance between protection of Indigenous women 
and respect for self-determination and autonomy of Indig-
enous peoples.245

The CEDAW Committee has recently engaged in the 
process of adopting a General Recommendation on the 
rights of Indigenous women.246 During its eighteenth ses-
sion held in April 2019, the forum recommended that the 
future general recommendation “considers issues related to 
the individual and collective rights to equality, nondiscrim-
ination and self-determination; social and economic rights, 
including the rights . . . to land, territory and resources; the 
right to water and food; cultural rights; civil and political 
rights; and the right to live free of any form of violence.”247

This recommendation constitutes a remarkable occasion 
to provide explicit and authoritative guidance for States to 
address the specific needs of Indigenous women and girls, 
while overcoming the historical—though prejudicial—
division between individual and collective rights in the 
contemporary human rights framework.

D. Due Diligence and Accountability for 
the Acts of Non-State Actors

As noted earlier, non-State actors, including private com-
panies or multilateral development banks, have played a 
considerable role in fueling environmental violence, some-
times with the military, financial, or logistical support of 
States.248 In the context of globalization, it is therefore cru-
cial to develop stronger, binding human rights standards 
that can apply to acts committed by non-State actors. The 
following subsections explore (1)  extending the scope of 
States’ obligation of due diligence for the acts committed 
by non-State actors and (2)  the possibilities of advancing 
legally binding human rights obligations for business pri-
vate actors.

1. Extending the Scope of States’ Obligations 
Regarding Acts of Non-State Actors

Celorio observes that “one important contribution of the 
use of the due diligence standard is the beginning of a 
definition of obligations of state authorities over the acts of 
non-state actors.”249 Certainly, some of the recent develop-

245. UNPFII, Report on the eighteenth session (22 April–3 May 2019), ¶¶ 75–
76, U.N. Doc. E/2019/43–E/C.19/2019/10 (May 2019).

246. Id. ¶ 53.
247. Id.
248. See, e.g., Laurent Gayer, Ni Guerre, Ni Paix: Guerres Sans Fin(S) ou 

Désordres Ordonnées? [Neither War, Nor Peace: Wars Without End(s) or 
Ordered Disorders?], in Nouvelles Guerres: Comprendre les Conflits 
au XXIème Siècle [New Wars: Understanding Conflicts in the 21st 
Century] 75 (Bertrand Badie & Dominique Vidal eds., 2016) (analyzing 
how the Colombian army occupied lands and provided logistical support 
to permit foreign companies, in particular U.S. firms, to operate in the 
territories inhabited by Indigenous rural communities in Colombia).

249. Celorio, supra note 232, at 825.

ments conducted at the regional level provide opportuni-
ties to advance U.N. standards on that matter.

The extension of the obligation to act with due dili-
gence when acts are committed by non-State actors has 
been confirmed through various cases decided by the 
European Court of Human Rights and the Inter-Ameri-
can Court of Human Rights.250 In González v. Mexico, a 
landmark case in the field of violence against women, the 
Inter-American Court of Human Rights emphasized the 
obligation of States to act with due diligence toward acts 
of gender-based violence perpetrated by private actors.251 
More recently, in 2020, in the case of Employees of the Fire-
works Factory in Santo Antônio de Jesus and Their Families 
v. Brazil, the Court found that Brazil was responsible for 
the death of sixty-four individuals in an explosion at a fire-
work factory because it did not carry out proper regula-
tion, monitoring, and supervision of the factory’s activities, 
even though it was aware of their hazardous and danger-
ous nature.252 Interestingly, the Court in this case also 
considered how the intersection of gender, race, age, and 
class compounded the victim’s vulnerability, since most 
of the victims were Black women, children, and teenag-
ers from poor families, and four of them were pregnant.253 
Jan Arno Hessbruegge qualifies this legal development as 
the “diagonal obligations” of States, through which they 
have the duty to protect individuals and groups with due 
diligence, by preventing or reacting to certain conducts by 
non-State actors.254

In addition to reinforcing international legal stan-
dards relating to the acts of non-State actors in line with 
the Inter-American jurisprudence, States should also be 
incited to implement a broader range of measures and 
policies to regulate, monitor, and supervise private actors’ 
activities. They could include, inter alia, proactive invest-
ments in projects with positive outcomes for Indigenous 
women, disaggregated data about the impacts of projects 
led by non-State actors, intersectional safeguards in the 
assessment, conduct, and evaluation of these projects,255 
or codes of conduct for private companies. Furthermore, 
States should avoid “legitimizing voluntary, private forms 
of remedy that do not provide effective access to justice 
for violations of the rights of women,” and should instead 
“ensure that judicial mechanisms are the primary means by 
which corporate violations of the rights of women and girls 
are remedied.”256

250. See id.
251. See González v. Mexico, Preliminary Objection, Merits, Reparations, and 

Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 205 ¶¶ 287, 388 (Nov. 
16, 2009).

252. See Employees of the Fireworks Factory of Santo Antônio de Jesus v. Braz., Pre-
liminary Objections, Merits, Reparations and Costs, Judgement, Inter-Am. 
Ct.H.R. (ser. C) No.407, ¶¶ 174-176 (July 15, 2020).

253. See id.
254. Jan Arno Hessbruegge, Human Rights Violations Arising From Conduct of 

Non-State Actors, 11 Buff. Hum. Rts. L. Rev. 21, 24 (2005).
255. See Christina Hill et al., A Guide to Gender Impact Assessment for the Extrac-

tive Industries, Oxfam Aus., 8-20 (2017).
256. Tauli-Corpuz 2015, supra note 16, ¶ 78(g).
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2. Business and Human Rights: Toward a 
Legally Binding Treaty?

Although the obligation to protect human rights and ensure 
that private actors do not violate human rights primarily 
rests on States, advancing the responsibility of business 
enterprises to guarantee respect for human rights is crucial.

At the regional level, the Special Rapporteur on Eco-
nomic, Social, Cultural and Environmental Rights of the 
Inter-American Commission recently published a report on 
the legal standards relating to business and human rights.257 
The report constitutes a tool with great potential for 
improving the accountability of private actors that lays out 
key recommendations for business enterprises, including, 
inter alia, developing politics and process of due diligence 
in the field of human rights throughout their operations 
and structures, implementing standards of transparency 
and access to information,258 facilitating accountability and 
reparations for victims of human rights violations,259 and 
refraining from pressuring or exercising undue influence on 
States to obtain benefits that generate negative impacts or 
risks for the realization of human rights.260

At the U.N. level, the Guiding Principles on Business 
and Human Rights embody the most recent interna-
tional reflections on business-related activities and human 
rights. Inspired by the Ruggie framework,261 the Guiding 
Principles on Business and Human Rights rest on three 
main pillars: (1) the duty of States to protect individuals 
and groups against human rights abuses by third parties; 
(2)  the responsibility of corporations to respect human 
rights and exercise due diligence; and (3) the importance 
of developing effective remedies for victims of human 
rights violations.262

Because there are discussions to advance a treaty on 
human rights and business at the U.N. level, it would 
be relevant to incorporate specific guarantees for vulner-
able groups, especially Indigenous women. Drawing from 
regional developments, these safeguards could include, 
inter alia, the obligation for business enterprises to protect, 
promote, and fulfill their right to live free from violence, 
including environmental violence, to sexual and reproduc-
tive health, to participation, to have access to justice, as 
well as a collective right for all Indigenous people to self-
determination, land, territories, resources, and develop-
ment. Undoubtedly, complementing the Ruggie principles 
with the concepts of gender mainstreaming, empowerment, 

257. See Inter-Am. Comm’n H.R., Empresas y Derechos Humanos: Estándares 
Interamericanos [Business and Human Rights: Inter-American Standards], 
OEA/Ser.L/V/II, doc. CIDH/REDESCA/INF.1/19 (Nov. 1, 2019).

258. Id. at ¶ 453 § 1.
259. Id. at ¶ 453 § 4.
260. Id. at ¶ 453 § 5.
261. See generally John Ruggie, Special Representative of the Secretary-General 

on the Issue of Human Rights and Transnational Corporations and Other 
Business Enterprises, Protect, Respect and Remedy: A Framework for Business 
and Human Rights, ¶¶ 17–26, U.N. Doc. A/HRC/8/5 (Apr. 7, 2008).

262. U.N. Off. of the High Comm’r for Human Rights, Guiding Principles on 
Business and Human Rights, U.N. Doc. HR/PUB/11/04 (June 16, 2011) 
(with Part I referring to the State duty to protect human rights, Part II refer-
ring to corporate responsibility to respect human rights, Part III referring to 
access to remedy).

and intersectionality is key to achieving a comprehensive, 
legally binding treaty on business and human rights at the 
U.N. level.

Conclusion

Securing environmental justice for Indigenous women 
entails urgent and innovative legal responses from the 
U.N. human rights system. This Article demonstrates that 
advancing the protection of the rights of Indigenous women 
against environmental violence requires the development 
of holistic, intersectional, and agency-focused legal stan-
dards. Ultimately, meeting the specific needs and concerns 
of Indigenous women necessitates the systematic articula-
tion of gender mainstreaming with interculturality, with 
sufficient dynamism to promote, protect, and fulfill their 
individual and collective rights simultaneously. Moreover, 
this Article highlights the strong interconnections between 
human rights, especially between Indigenous peoples’ col-
lective rights, women’s rights, and environmental rights.

Acknowledging Indigenous women’s agency and refer-
ring to their knowledge systems as epistemological alter-
natives provide unique opportunities to alleviate and 
remedy environmental injustices worldwide, while also 
thinking creatively about ways to incorporate their views 
in future U.N. developments. As Ambelin Kwaymullina 
recalls, non-Indigenous scholars, activists, and lawyers 
should thus make sure to “respect Indigenous sovereignty 
and meaningfully enact this respect, including through 
the layered process of listening to the voices of Indig-
enous women.”263

Ultimately, the strengthening of a comprehensive cor-
pus of U.N. legal standards relating to environmental 
justice has the potential to benefit all individuals, groups, 
and communities as well as Nature. The author hopes that 
eventually non-Western epistemologies, including Indig-
enous epistemologies, have the potential to take us beyond 
liberal human rights toward a post-liberal world where the 
individual is not a threat to other living subjects anymore, 
whether human or non-human. In this regard, the foresee-
able future will certainly require global solidarity among 
diverse human rights movements, in a context where envi-
ronmental issues represent a severe, common, and global 
challenge. The legal recognition of the interconnections 
between the principle of equality and nondiscrimination, 
individual and collective rights, human rights, and the 
rights of Nature sounds like a pressing—though promis-
ing—challenge for all.

263. Ambelin Kwaymullina, “You Are on Indigenous Land: Ecofeminism, Indig-
enous Peoples and Land Justice,” in Feminist Ecologies: Changing Envi-
ronments in the Anthropocene 193, 193 (Stevens L., Tait P., Varney D. 
eds, 2018).
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N O T E S

WHAT THE RECENT NEPA OVERHAUL 
HAS MADE ABUNDANTLY CLEAR: 

THE FEDERAL GOVERNMENT IS 
FAILING TO ADEQUATELY CONSIDER 

ENVIRONMENTAL JUSTICE CONCERNS
Hannane Amanpour*

This Note considers the disproportionate environmental impact of federal projects affecting minority and 
other poor, disadvantaged, or underserved communities, and proposes that Congress should amend the 
National Environmental Policy Act ("NEPA") to explicitly provide for procedural requirements aimed at miti-
gating environmental justice concerns. The recent overhaul of NEPA regulations, particularly the abandon-
ment of the cumulative effects analysis, has highlighted the precariousness of protections previously afforded 
to vulnerable communities. Any genuine attempt at protecting these communities cannot be at the mercy of 
changing administrations and partisan politics and should be explicitly provided for by an act of Congress.

A B S T R A C TA B S T R A C T

Introduction

In early 2016, the Standing Rock Sioux Nation began 
what would turn out to be a several-years-long struggle 
to oppose the construction of the Dakota Access Pipe-

line. The Dakota Access Pipeline was a crude oil pipeline 
intended to stretch from the Bakken oil fields in North 
Dakota to southern Illinois, running partly under Lake 
Oahe situated near the Standing Rock Indian Reserva-
tion.1 The Sioux Nation feared the construction of the 

1. See Ruthy Munoz, Obama Administration Blocks Oil Pipeline That Would 
Have Crossed Native Americans’ Sacred Grounds, Business Insider (Sept. 
9, 2016, 7:47 PM), https://www.businessinsider.com/obama-halts-dakota-

pipeline would pose a risk of contaminating their main 
source of drinking water.2 They also objected to the con-
struction of the pipeline on the grounds that it was set to 
extend through sacred burial grounds and other areas of 
religious and cultural significance.3

Members of the Standing Rock Sioux Tribe, with sup-
port from over 200 Native American tribes, spent months 
protesting at the pipeline’s proposed site.4 The movement 
quickly gained momentum on social media, and before 
long, #NoDAPL was trending nationally.5 People from 
all around the country gathered at the construction site in 
support of the tribe, and, at times, the number of protes-
tors grew to thousands.6 These protests often resulted in 
physical confrontations and days-long standoffs.7 In late 
2016, after several months of protest, horrifying images 
of security workers overseeing the construction site using 

access-pipeline-native-americans-sacred-ground-2016-9 [https://perma.cc/
CN6Z-V8GQ].

2. See id.
3. See id.
4. See id.
5. See Melanie Eversley, Dakota Access Pipeline Protests Draw Contrasts to Bun-

dy, USA Today (Oct. 28, 2016, 9:50 PM), https://www.usatoday.com/sto-
ry/news/2016/10/28/dakota-access-pipeline-protests-continue-questions-
fairness-emerge/92913148/ [https://perma.cc/EXN2-JGG5].

6. See Munoz, supra note 1.
7. See Eversley, supra note 5.
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attack dogs and water cannons on protestors started to 
make their way across the Internet, capturing the attention 
of the entire nation.8

Finally, in December of 2016, at the behest of President 
Barack Obama, the U.S. Army Corps of Engineers (“the 
Corps”) denied an easement for a construction permit to 
build under the Missouri River.9 Progress was cut short, 
however, when the Donald Trump Administration took 
office in 2017 and ultimately granted the permit for con-
struction in February of that year.10 These decisions turned 
out to be only a few of several noteworthy events through-
out this ordeal, and, for the most part, the battle to stop the 
construction of the pipeline ended up playing out in the 
federal court system.11

Under the National Environmental Policy Act 
(“NEPA”), federal agencies like the Corps are required to 
prepare environmental impact statements (“EISs”) that 
consider the negative environmental effects of any pro-
posed federal project before commencing construction.12 
The Sioux Nation filed suit in 2017, objecting to the Corps’ 
issuance of the construction permit on grounds that the 
Corps failed to consider the entirety of the effects of the 
pipeline on the Sioux Nation’s water source.13 The most 
favorable result came in March of 2020, finding that the 
Corps had not done an adequate job of considering the 
risks of an oil spill and ordering the Corps to perform a 
more comprehensive EIS as a part of its NEPA process.14 In 
its initial review, which focused on an area with a predomi-
nantly white population, the Corps concluded that the 
pipeline did not pose any environmental justice concerns.15 
Remarkably, the EIS failed to consider the potential impli-
cations of the pipeline on the Standing Rock Sioux Tribe’s 
reservation despite the fact that the area considered by the 
Corps was only eighty yards shy of it.16

The recent overhaul of NEPA regulations, which went 
into effect on September 15, 2020, further limited the few 
remedies available to vulnerable communities for chal-

8. See Sue Skalicky & Monica Davey, Tensions Between Police and Standing 
Rock Protestors Reaches Boiling Point, N.Y. Times (Oct. 28, 2016), https://
www.nytimes.com/2016/10/29/us/dakota-access-pipeline-protest.html 
[https://perma.cc/CQS3-3ATB].

9. See Caroline Kenny et al., Dakota Access Pipeline to Be Rerouted, CNN (Dec. 
5, 2016), https://www.cnn.com/2016/12/04/politics/dakota-access-pipe-
line/index.html [https://perma.cc/U8P7-8GD6].

10. See Valerie Volcovici & Ernest Scheyder, Controversial Dakota Pipeline to 
Go Ahead After Army Approval, Reuters (Feb. 7, 2017), https://www.re-
uters.com/article/us-north-dakota-pipeline/controversial-dakota-pipeline-
to-go-ahead-after-army-approval-idUSKBN15M2DU [https://perma.
cc/3KQU-8Z3Y].

11. See id.
12. See What Is NEPA?, Protect NEPA, https://protectnepa.org/what-is-nepa/ 

(last visited Nov. 17, 8:08 PM) [https://perma.cc/E4PT-7H5S].
13. See Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers (Standing 

Rock I), 440 F. Supp. 3d 1, 10 (D.D.C. 2020), aff’d sub nom. Standing Rock 
Sioux Tribe v. United States Army Corps of Engineers (Standing Rock II), 
985 F.3d 1032, 1041 (D.C. Cir. 2021).

14. See Lisa Friedman, Standing Rock Sioux Tribe Wins a Victory in Dakota 
Access Pipeline Case, N.Y. Times (Mar. 25, 2020), https://www.nytimes. 
com/2020/03/25/climate/dakota-access-pipeline-sioux.html [https://perma. 
cc/SAP8-4J9S]; Standing Rock II, 985 F.3d at 1033.

15. See Michael Phillis, NEPA Overhaul Hinders Environmental Justice, Advo-
cates Say, Law 360 (Sept. 15, 2020, 3:53 PM), https://www.law360.com/
compliance/articles/1310115 [https://perma.cc/9EFN-NLNP].

16. See id.

lenging proposed federal projects on environmental justice 
grounds,17 as the Standing Rock Sioux Tribe attempted. 
The changes undertaken by the Council on Environmental 
Quality (“CEQ”), the federal agency charged with imple-
menting NEPA, aim to make it easier for developers to 
gain approval for major infrastructure projects by reducing 
the effects federal agencies must consider when evaluating 
the proposed projects.18

This recent overhaul, taken on at the behest of the 
Trump Administration,19 has demonstrated that the CEQ, 
as an executive agency, changes from administration to 
administration and is therefore subject to partisan poli-
tics. For these reasons, this Note proposes that the CEQ 
is not properly suited to resolve the ambiguities apparent 
in NEPA as it pertains to mitigating environmental justice 
concerns. The recent overhaul and the abandonment of the 
previously required effects analysis have made abundantly 
clear the precariousness of the protections historically 
afforded to vulnerable communities. Any genuine attempt 
at protecting these communities cannot be at the mercy of 
changing administrations and partisan politics and should 
instead be provided for by an act of the U.S. Congress. 
Steps must be taken to protect and empower minority and 
disadvantaged communities that have, for decades, dispro-
portionately shouldered the negative environmental effects 
of federal agency action. The proposed solutions advanced 
by this Note suggest that Congress should amend NEPA 
to explicitly provide for environmental justice concerns 
and to unambiguously define the “effects” and scope that 
federal agencies should properly consider in their assess-
ment of the negative environmental impacts of a proposed 
federal project. This Note further proposes that Congress 
should amend NEPA to provide for judicial review and a 
private cause of action.

Part I of this Note considers the history of federal proj-
ects’ disproportionate environmental impacts on minor-
ity and disadvantaged communities. Part II provides a 
detailed explanation and analysis of the applicable sources 
of law surrounding this matter, including NEPA itself, old 
and new versions of the CEQ regulations implementing 
NEPA, and the role of courts in interpreting and refining 
the workings of NEPA. Part III dismisses the law’s exist-
ing means of addressing environmental justice concerns 
as potential alternatives to the solutions advanced by this 
Note. Finally, Part IV first verifies the validity of arguments 
that the four-decade-old regulations need some revamping 
but rejects deregulation as the solution. This Note instead 
proposes that efforts at modernization should account for 
environmental justice concerns.

17. See id.
18. See Robert L. Glicksman & Alejandro E. Camacho, The Trump Card: Tar-

nishing Planning, Democracy, and the Environment, 50 ELR 10281, 10282 
(Apr. 2020).

19. See id.
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I. Background and the Recent Overhaul 
of NEPA Regulations

The negative environmental impacts of federal projects 
disproportionately impacting disadvantaged communities 
are cause for concern.20 Although the state of the environ-
ment and climate change in general have been mainstream 
topics for several decades, public awareness regarding the 
relationship between those concerns and their dispropor-
tionate impact on vulnerable communities is a more recent 
phenomenon. The massive movement to halt the Dakota 
Access Pipeline is only one example representing a much 
broader problem.21

A recent study conducted by five U.S. Environmental 
Protection Agency (“EPA”) scientists found that “minority 
and poorer communities are disproportionately affected by 
air pollution” when compared to the general population.22 
Indeed, there were drastic disparities between communities 
affected by particulate air emissions when differentiated by 
race and socioeconomic status.23 The study further found 
that African Americans faced, by far, the most significant 
impact, confronted with a fifty-four percent higher health 
burden.24 These examples demonstrate the much broader 
environmental injustice concerns rooted in U.S. society, 
divided along racial and socioeconomic lines.

In its promulgation of NEPA, Congress’ goal was 
to “declare a national policy which will encourage pro-
ductive and enjoyable harmony between man and his 
environment.”25 As written, however, NEPA leaves consid-
erable gaps in its procedural requirements, instead granting 
substantial discretion to the CEQ, which was established 
by the Act as the relevant agency for implementing its 
procedural requirements.26 In its discretion, the CEQ has 
been responsible for implementing regulations that lay out 
the framework for agencies to consider in advance of pro-
posed federal projects.27 The Act does not explicitly provide 
for the protection of at-risk or underserved communi-
ties, nor does it mandate particular results or substantive 
outcomes.28 Thus, any protections provided for vulner-
able communities are particularly susceptible to a chang-

20. What Is NEPA?, supra note 12; see also National Environmental Policy Act Re-
view Process, U.S. EPA, https://www.epa.gov/nepa/national-environmental-
policy-act-review-process [https://perma.cc/6PU7-66VF].

21. See Tribes Make New Move to Shut Down Dakota Access Pipeline, Asso-
ciated Press (Oct. 20, 2020), https://apnews.com/article/dakota-access-
pipeline-native-americans-courts-18291eae6f58715ba30b3bb77f05a5c7 
[https://perma.cc/9XPJ-GJ69] [hereinafter Tribes Make New Move to Shut 
Down DAPL].

22. Miranda Green, EPA Scientists Find Black Communities Disproportionately 
Hit by Pollution, The Hill (Feb. 23, 2018, 12:50 PM), https://thehill.com/
policy/energy-environment/375289-epa-scientists-find-emissions-greater-
impact-low-income-communities [https://perma.cc/X3ND-76HM].

23. See id.
24. See id.
25. The National Environmental Policy Act of 1969, as amended, 42 U.S.C. 

§§ 4321 et seq. (2018).
26. See id.
27. See Courtney A. Schultz, History of the Cumulative Effects Analysis Require-

ment Under NEPA and Its Interpretation in U.S. Forest Service Case Law, 27 
J. Env’t L. & Litig. 125, 130 (2012).

28. See Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 
(1989). See also Strycker’s Bay Neighborhood Council, Inc. v. Karlen, 444 
U.S. 223, 227–28 (1980) (per curiam); Vermont Yankee Nuclear Power 
Corp. v. Natural Res. Def. Council, Inc., 435 U.S. 519, 558 (1978).

ing political climate since they are at the discretion of the 
CEQ, an executive agency.29

Legal remedies available to vulnerable communities 
for challenging proposed federal projects are limited. The 
recent overhaul of NEPA regulations, which went into 
effect on September 15, 2020, further limited the few 
remedies available to vulnerable communities for chal-
lenging proposed federal projects that pose potential neg-
ative environmental effects.30 The changes aim to make 
it easier for developers to gain approval for major infra-
structure projects by reducing the effects federal agencies 
must consider when evaluating the proposed projects.31 
More specifically, as part of the overhaul, the previous 
requirement for federal agencies to consider the “direct,” 
“indirect,” and “cumulative” effects of proposed federal 
infrastructure projects was abandoned in exchange for a 
less stringent requirement that agencies only consider fac-
tors that have a “reasonably close causal relationship to the 
proposed action or alternatives.”32

While the effects analysis formerly required under 
NEPA by no means guarantees a win for every legal chal-
lenge to a proposed federal project, it is still a highly valu-
able mechanism that recognizes that limiting the scope of 
what federal agencies consider in each proposed project will 
undermine efforts to properly account for negative envi-
ronmental effects in the aggregate.33 The effects of any one 
particular federal project in isolation may appear benign, 
but limiting the picture to only one project at a time fails 
to consider the correlation between that project and the 
cumulative negative environmental effects of other projects 
undertaken in the same geographic area.34 In other words, 
although the effects of any one project, federal or other-
wise, may not present significant negative environmental 
effects, when the cumulative sum of all projects in the same 
area are considered, the outcome may prove to be much 
more destructive.35 Thus, the changes would significantly 
undermine NEPA’s effectiveness in protecting minority 
and disadvantaged communities who are more frequently 
targeted as sites for environmentally harmful projects.36

II. Existing Legal Framework, 
Background, and Analysis

A. Purpose and Structure of NEPA

NEPA was established to create a national policy for 
the environment and to provide for the establishment 
of the CEQ.37 The Act was implemented with the goal 
of “encourag[ing] productive and enjoyable harmony 

29. See Schultz, supra note 27, at 130.
30. See Phillis, supra note 15.
31. See Glicksman & Camacho, supra note 18, at 10282.
32. Phillis, supra note 15.
33. See id.
34. See id.
35. See id.
36. See Green, supra note 22.
37. 42 U.S.C. § 4321.
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between man and his environment; to promote efforts 
which will prevent or eliminate damage to the environ-
ment and biosphere and stimulate the health and welfare 
of man; [and] to enrich the understanding of the ecological 
systems and natural resources important to the Nation.”38 
This relatively short piece of legislation focuses on federal 
agency activity and is divided into two main sections: the 
first lays out the goals of the Act and the second establishes 
the CEQ and charges it with implementing the goals set 
out in the first section.39

Section 102 of the Act lays out several action provisions 
and establishes the basic framework for federal agency 
decisionmaking, commonly referred to as the “NEPA 
process.”40 Notably, and among other things, this Section 
requires federal agencies to develop “a detailed statement” 
that looks at (1) “the environmental impact of the proposed 
action,” (2) “any adverse environmental effects which can-
not be avoided should the proposal be implemented,” 
(3) “alternatives to the proposed action,” (4) “the relation-
ship between local short-term uses of man’s environment 
and the maintenance and enhancement of long-term pro-
ductivity,” and (5) “any irreversible and irretrievable com-
mitments of resources which would be involved in the 
proposed action should it be implemented.”41

NEPA and its associated procedural requirements apply 
to federal agencies and the projects they either approve or 
carry out themselves.42 “Projects” involve major infrastruc-
ture, like power plants, roads, bridges, or pipelines, among 
other things.43 When a federal agency proposes or approves 
a major federal “project,” NEPA mandates that the propos-
ing agency complete an EIS detailing the negative environ-
mental impacts of the proposed project and any alternatives 
before commencing construction.44

NEPA was not intended to change the mission of fed-
eral agencies, but rather to provide a supplemental mandate 
requiring federal agencies to fully consider the environ-
mental impacts of proposed federal projects.45 This was to 
be accomplished by engaging in meaningful consultation 
with other agencies and concerned parties and by making 
the analysis and report available to the public for comment 
before implementing their plans.46

While the Act establishes the basic framework for incor-
porating environmental considerations into the federal 
agency decisionmaking process, it falls short of any specific 
guidance on the process agencies should follow to properly 
conduct an environmental assessment of proposed proj-
ects.47 Instead, Title II of the Act provides for the establish-

38. Id.
39. See id.
40. See generally U.S. Dep’t of Transp., NEPA and Transportation Decisionmak-

ing: Questions and Answers Regarding the Consideration of Indirect and Cumu-
lative Impacts in the NEPA Process, https://www.environment.fhwa.dot.gov/
nepa/QAimpact.aspx [https://perma.cc/E58P-JEB4] [hereinafter NEPA 
and Transportation Decisionmaking].

41. 42 U.S.C. § 4332.
42. What Is NEPA?, supra note 12.
43. See id.
44. See id.
45. U.S. Dep’t of Transp., supra note 40.
46. See id.
47. See id.

ment of the CEQ and charges it with interpreting the law 
and implementing the provisions of the Act in the form 
of regulations and guidance documents.48 The broad and 
sweeping language in NEPA suggests that it was intended 
to grant substantial discretion to the CEQ in its implemen-
tation of the Act.

B. CEQ Regulations Implementing NEPA

As discussed in the previous section, the CEQ is charged 
with interpreting and implementing the provisions of 
NEPA. The bulk of the CEQ regulations, as codified in 40 
C.F.R. §§ 1500-1508, are primarily focused on establish-
ing the parameters for federal agencies to develop environ-
mental assessments and EISs.49 Federal agencies proposing 
major federal projects must provide a detailed analysis 
considering the potential environmental effects of the pro-
posed action and compare them to other alternatives that 
may be available.50 This process, in effect, forces agencies 
to at least consider creative approaches to proposed proj-
ects that may not have been readily apparent, but can still 
accomplish the goals of the project while better mitigating 
its environmental impacts.51

Effective September 14, 2020, the CEQ implemented 
the most comprehensive changes to the regulations in over 
forty years.52 The Trump Administration declared that 
the changes were necessary to establish a more straight-
forward approach and streamline major infrastructure 
projects that were needlessly held up and subject to an 
overcomplicated process.53 The overhaul involved a num-
ber of changes to existing regulations, the vast majority 
of which narrowed the scope that federal agencies must 
consider, in addition to imposing time limits for NEPA 
review and EIS page limits.54

1. Relevant CEQ Regulations Before 
and After the NEPA Overhaul

NEPA does not define what constitutes “major Federal 
actions significantly affecting the quality of the human 
environment.”55 Consequently, as part of a two-pronged 
assessment, in order for federal agencies to determine 
whether they are subject to the NEPA process before 
undertaking a proposed federal project, they must first 
determine whether the project is a “major Federal action,” 
and second, whether it “significantly” impacts “the quality 
of the human environment.”56

48. See id.
49. See id.
50. Glicksman & Camacho, supra note 18, at 10283.
51. See id.
52. See Phillis, supra note 15.
53. See id.
54. See id.
55. See 42 U.S.C. § 4321.
56. Nina M. Hart & Linda Tsang, Cong. Rsch. Serv., IF11549, The Le-

gal Framework of the National Environmental Policy Act, CRS in 
Focus (2020), https://congressional-proquest-com.gwlaw.idm.oclc.org/
congressional/docview/t21.d22.crs-2020-crs-2011549?accountid=147036 
[https://perma.cc/C9KC-R3GN].
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Regarding the first prong, the CEQ regulations define 
and limit the scope to actions that are “subject to Fed-
eral control and responsibility.”57 As a part of the recent 
overhaul, that definition was substantially narrowed by 
allowing for categorical exemptions that do not qualify 
as “major Federal action” and other actions that “may” or 
“tend to” qualify.58

At the time that the change in regulation was proposed, 
the CEQ cited the 2004 U.S. Supreme Court decision in 
Department of Transportation v. Public Citizen as evidence 
of the need to clarify issues concerning foreseeability as it 
pertains to agency control over potential environmental 
impacts of proposed actions.59 In that instance, the Court 
found that the Federal Motor Carrier Safety Adminis-
tration was not required to conduct a NEPA analysis to 
consider the environmental effects of cross-border travel of 
cars and trucks from Mexico because emissions from Mex-
ican trucks—i.e., international trucks—were not required 
to be considered under NEPA since they were outside of 
the Federal Motor Carrier Safety Administration’s limited 
agency control.60

The CEQ regulations also address the types of “effects” 
on the environment that must be considered in order to 
satisfy the NEPA process for any proposed federal project.61 
In the pre-2020 version, the relevant “effects” were broken 
down into three categories which contemplated “direct” 
and “indirect” effects as well as “cumulative impacts.”62 
Direct effects are defined as those that are “caused by the 
action and occur at the same time and place.”63 Indirect 
effects are those effects “which are caused by the action 
and are later in time or farther removed in distance, but 
are still reasonably foreseeable.”64 Cumulative impacts are 
defined as “the impact on the environment which results 
from the incremental impact of the action when added 
to other past, present, and reasonably foreseeable future 
actions regardless of what agency (federal or nonfederal) or 
person undertakes such other actions.”65 The CEQ regula-
tions further clarify that “[c]umulative impacts can result 
from individually minor but collectively significant actions 
taking place over a period of time.”66

The post-2020 NEPA overhaul does away with the 
breakdown of the different types of effects laid out above, 
and instead, only requires agencies to consider “‘changes to 
the human environment from the proposed action or alter-
natives that are reasonably foreseeable and have a reason-
ably close causal relationship’ to those actions.”67 This new 

57. 40 C.F.R. § 1508.1(q). See also Bunch v. Hodel, 793 F.2d 129, 135 (6th Cir. 
1986); Ramsey v. Kantor, 96 F.3d 434, 443 (9th Cir. 1996).

58. See Hart & Tsang, supra note 56.
59. See Barbara Kerrane, Cumulative Effects Analysis Under NEPA Proposed 2020 

Regulations, Lewis & Clarke L. S., Env’t, Nat. Res., & Energy Law Blog 
(Aug. 19, 2020), https://law.lclark.edu/live/blogs/135-cumulative-effects-
analysis-under-nepa-proposed [https://perma.cc/6ZMP-TC8G] (citing 
Dep’t of Transp. v. Public Citizen, 541 U.S. 752 (2004)).

60. See id.
61. 42 U.S.C. § 4321; U.S. Dep’t of Transp., supra note 40.
62. U.S. Dep’t of Transp., supra note 40.
63. 40 C.F.R. § 1508.8 (2005).
64. Id.
65. 40 C.F.R. § 1508.7 (2005).
66. Id.
67. Hart & Tsang, supra note 56 (quoting 40 C.F.R. § 1501.3(b)).

definition can include either effects “that occur in the same 
time and place,” or are “later in time or farther removed” 
than the proposed project. However, the definition states 
that a “‘but for’ causal relationship is insufficient” to effec-
tively hold an agency responsible for the potential negative 
environmental impacts of a proposed federal project.68 This 
change is particularly significant because, in addition to 
the expansion of categorical exclusions which drastically 
narrow the scope of the types of projects that are subject 
to the NEPA process, it narrows the scope even further 
by limiting the effects that federal agencies are required to 
look at within the non-excluded categories.69

Importantly, cumulative impacts were the only func-
tion of the NEPA process which considered environmental 
impacts in the aggregate for all projects taking place in a 
particular area, past or present, and indiscriminate of the 
party undertaking the project.70 This undeniably broadens 
the scope of what federal agencies are required to consider 
as a part of their analysis.

C. The Role of the Courts and Relevant Case Law 
Interpreting NEPA and CEQ Regulations

Over the last four decades, much of the NEPA process has 
been further refined by the courts. It is important to note 
that NEPA does not provide for judicial review.71 Instead, 
any challenge regarding an agency’s failure to comply with 
a procedural component of the NEPA process can only be 
brought under the Administrative Procedure Act.72

1. The Role of State Farm in the NEPA Process

Perhaps the most significant case affecting the courts’ role 
in the NEPA process is Motor Vehicle Manufacturers Asso-
ciation v. State Farm Mutual Auto Insurance Company.73 As 
previously discussed, the provisions of NEPA do not pro-
vide for judicial review, and therefore, legal challenges can 
only be brought under the Administrative Procedure Act.74 
The significance of this case is not derived from the litiga-
tion surrounding the NEPA process itself, but rather from 
how the courts have developed jurisprudence on agency 
decisionmaking in general. For these reasons, State Farm 
has, in large part, determined how courts have responded 
to any legal challenges to agency action under NEPA.75

Among other things, the Administrative Procedure Act 
allows for judicial review of agency regulations that carry 

68. Id.
69. See Phillis, supra note 15.
70. See generally Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752 (2004); Marsh 

v. Oregon Nat. Res. Council, 490 U.S. 360 (1989); Kleppe v. Sierra Club, 
427 U.S. 390 (1976).

71. See, e.g., Hart & Tsang, supra note 56.
72. See id.
73. See generally Jamison E. Colburn, The Risk in Discretion: Substantive NEPA’s 

Significance, 41 Colum. J. Env’t L. 1 (2016); Motor Vehicle Mfrs. Ass’n of 
U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983).

74. See Administrative Procedure Act, as amended, 5 U.S.C. §§  500 et seq. 
(2018); Hart & Tsang, supra note 56.

75. See Colburn, supra note 73, at 7-8.
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the force of law.76 It states, in part, that “[t]he reviewing 
court shall . . . hold unlawful and set aside agency action, 
findings, and conclusions found to be . . . arbitrary, capri-
cious, an abuse of discretion, or otherwise not in accor-
dance with law.”77 In State Farm, the court further refined 
the “arbitrary and capricious” standard and established that 
a court should not substitute its judgment for that of an 
agency, but rather needs only to ensure that the agency has 
considered the requisite criteria before making a decision.78

Further, an agency need not resolve all uncertainty 
concerning whether the proposed regulation is adopted; it 
simply must at least consider the options before making a 
decision.79 After State Farm, a court that applies the “hard 
look” test only inquires as to whether the agency has com-
plied with applicable procedural requirements.80

In light of State Farm, and the corresponding def-
erence which courts have traditionally granted federal 
agencies, the broad and undefined language of NEPA 
and the vital role it grants the CEQ in implementing 
regulation have made legal challenges to the NEPA pro-
cess particularly difficult.

2. The Courts’ Role in Interpreting NEPA

Perhaps most significantly, courts have repeatedly inter-
preted the CEQ mandates as “procedural” and not 
“substantive.”81 In other words, NEPA does not proscribe a 
particular outcome to mitigate the potential negative envi-
ronmental impacts of a proposed federal project, it merely 
informs a federal agency’s decisionmaking process.82 As 
long as the adverse environmental impacts of the proposed 
action are properly identified and considered by the federal 
agency, the existence of potential negative environmental 
impacts does not preclude the agency from moving for-
ward with the proposal if “other values outweigh the envi-
ronmental costs.”83

Courts have repeatedly found that NEPA does not con-
template a role for the court that requires it to substitute 
its judgment for the decisionmaking authority of a par-
ticular agency, even if potential negative environmental 
impacts from a proposed project would result.84 Rather, 
the court’s role is only to ensure that an agency has taken a 
reasonable “hard look” at the environmental consequences 
before making a decision.85 In other words, NEPA does not 
impose a duty on an agency to mitigate adverse environ-
mental concerns of a proposed project, or even to develop a 

76. See Administrative Procedure Act, 5 U.S.C. § 702.
77. 5 U.S.C. § 706.
78. Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 

463 U.S. 29 (1983).
79. See, e.g., id.
80. See id.
81. Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989). 

See also Strycker’s Bay Neighborhood Council, Inc. v. Karlen, 444 U.S. 
223, 227–28 (1980) (per curiam); Vermont Yankee Nuclear Power Corp. v. 
Natural Resources Defense Council, Inc., 435 U.S. 519, 558 (1978).

82. See Robertson, 490 U.S., at 349.
83. Id. at 350.
84. See id. at 333; Kleppe v. Sierra Club, 427 U.S. 390, 393 (1976).
85. See Robertson, 490 U.S. at 333; Kleppe, 427 U.S. at 394.

mitigation plan as a part of the EIS.86 The Supreme Court 
has made this abundantly clear. In Robertson v. Methow 
Valley Citizens Council, the Court goes even further to 
elaborate on a “fundamental distinction” between requir-
ing federal agencies to discuss mitigation as a part of a 
more comprehensive EIS and that of a more exhaustive 
substantive requirement of a completely formulated miti-
gation plan to be later adopted.87

III. Analysis of the Shortcomings of 
Existing Law and the Former 
NEPA Regulations in Addressing 
Environmental Justice Concerns

A. Executive Order No. 12898

In order to properly consider existing law addressing envi-
ronmental justice concerns pertaining to federal agency 
action, Executive Order No. 12898 is particularly relevant. 
The Order was issued in 1994 by former President Bill Clin-
ton.88 It was intended to address the role of federal agen-
cies in tackling environmental justice concerns in minority 
and low-income populations.89 It came into play at a time 
when the concept of environmental justice was still being 
developed and was, in many ways, the first attempt by the 
federal government to acknowledge its role in the dispro-
portionate environmental impacts shouldered by minority 
and disadvantaged communities.90

The Order very boldly declares that “[t]o the greatest 
extent practicable  .  .  .  each Federal agency shall make 
achieving environmental justice part of its mission by 
identifying and addressing  .  .  .  disproportionately high 
and adverse human health or environmental effects of its 
programs, policies, and activities on minority . . . and low-
income populations.”91 In that regard, it goes on to lay out 
a set of detailed requirements and timetables for federal 
agencies to perform internal assessments of their current 
projects and practices and to report their findings to the 
president.92 The Order is intended only as an internal man-
agement apparatus for federal agencies, essentially deter-
mining that any subsequent follow-up or enforcement on 
the agencies’ part is to be performed solely within the exec-
utive branch.93 This leaves considerable room for executives 
who are not motivated to earnestly address environmental 
justice concerns to simply disregard them while in office.94 
In response to criticism of the recent NEPA overhaul, the 
Trump Administration even said as much.95 Despite the 

86. See Robertson, 490 U.S. at 333.
87. Id.
88. See Exec. Order No. 12898, 59 Fed. Reg. 32 (Feb. 11, 1994).
89. See id.
90. See Amanda K. Franzen, The Time Is Now for Environmental Justice: Congress 

Must Take Action by Codifying Executive Order 12898, 17 Pa. St. Env’t L. 
Rev. 379, 383–84 (2009).

91. Exec. Order No. 12898, supra note 88.
92. See id.
93. See Franzen, supra note 90, at 389.
94. See id.
95. See Phillis, supra note 15.
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obviously more relaxed standards, which curtailed the 
protections that the cumulative effects analysis previously 
afforded to vulnerable communities, the Trump Admin-
istration argued that the regulatory changes did not run 
contrary to the goals of the Order.96

Furthermore, despite what appears to be a very bold 
agenda addressing environmental justice, the Order is 
actually nonbinding and legally unenforceable.97 The very 
last section of the Order explicitly states that

[t]his order is intended only to improve the internal man-
agement of the executive branch and is not intended to, 
nor does it create any right, benefit, or trust responsibility, 
substantive or procedural, enforceable at law or equity by 
a party against the United States, its agencies, its officers, 
or any person.98

It goes on to address that it also does not contemplate a role 
for the courts: “This order shall not be construed to create 
any right to judicial review involving the compliance or 
noncompliance of the United States, its agencies, its offi-
cers, or any other person with this order.”99 In other words, 
the Order has no teeth.

This Note proposes that just as the language of NEPA 
does not provide for substantive remedies aimed at protect-
ing vulnerable communities or for judicial review of agency 
decisionmaking, the Order too falls short of remedying the 
government’s role in addressing environmental justice con-
cerns. Furthermore, the Order is also not established by an 
act of Congress, which means that it is subject to changing 
administrations and partisan politics in the same way that 
NEPA regulations are. Although the language of the Order 
would appear to be more explicit and direct in its agenda to 
protect vulnerable communities, it does not stay true to the 
spirit of the language in practice.

Notwithstanding its substantive shortcomings, the 
Order does offer some insight into the bigger picture 
federal agencies should consider and language that is 
explicit enough to accomplish that goal. Even an argu-
ment that the language in NEPA, “encourag[ing] pro-
ductive and enjoyable harmony between man and his 
environment,”100 implies that environmental justice 
should be a priority in agency decisionmaking, it cer-
tainly does not go as far as the more explicit language in 
the Order that “each Federal agency shall make achiev-
ing environmental justice part of its mission.”101 Ulti-
mately, what the Order offers is an example of language 
that can be meaningful if backed up by substantive rem-
edies provided for by congressional action.

96. See id.
97. See Franzen, supra note 90, at 389.
98. Exec. Order No. 12898, supra note 88.
99. Id.
100. 42 U.S.C. § 4321.
101. Exec. Order No. 12898, supra note 88.

B. Returning to the Former Version of the 
NEPA Regulations

Certainly, one argument for addressing the concerns 
posed by the recent overhaul of NEPA regulations would 
be to simply rewind the changes and return things to 
their former version. At least to some degree, the cumu-
lative effects analysis formerly required by the NEPA 
regulations provided some meaningful remedies for vul-
nerable communities.

This was certainly true in the case of the Dakota Access 
Pipeline when the Standing Rock Sioux Nation accom-
plished some of its biggest successes by challenging the 
Corps’ NEPA process.102 Among other things, the Sioux 
Nation filed suit objecting to the Corps’ issuance of a per-
mit for construction of the pipeline that failed to consider 
the entirety of the pipeline’s effects on the Sioux Nation’s 
main water source.103 The four-year-long litigation 
through a variety of federal courts has produced varying 
results, the most favorable of which came in March of 
2020.104 The decision, which was again upheld on January 
26, 2021, found that the Corps had not done an adequate 
job of considering the risks of an oil spill and ordered the 
Corps to perform a more comprehensive EIS before pro-
ceeding.105 In its initial review, which focused on an area 
with a predominantly white population, the Corps con-
cluded that the pipeline did not pose any environmental 
justice concerns despite its proximity to the Nation’s main 
water source.106

This example is a testament to NEPA’s potential for 
providing a voice to minority disadvantaged communi-
ties, albeit an inadequate one. And this is not the only 
example. In over forty years, by requiring federal agencies 
to perform an effects analysis, NEPA has helped provide 
remedies to many vulnerable communities disproportion-
ately burdened by the environmental impacts of federal 
projects.107 This Note proposes, however, that the cumula-

102. See Friedman, supra note 14.
103. See Standing Rock I, 440 F. Supp. 3d 1, 7 (D.D.C. 2020).
104. Id. at 7.
105. See Friedman, supra note 14; Standing Rock II, 985 F.3d at *1.
106. See Phillis, supra note 15.
107. See generally Am. Rivers v. Fed. Energy Regul. Comm’n, 895 F.3d 32 (D.C. 

Cir. 2018) (finding that the Federal Energy Regulatory Commission’s cu-
mulative effects analysis failed to adequately consider critical parts of the 
equation when it dismissed as irrelevant past actions that were perpetuating 
the Coosa River’s heavily damaged ecosystem and when it failed to offer 
adequate analysis of how the present impacts of those past actions would 
combine and interact with the expected effects of the thirty-year licens-
ing decision); Te-Moak Tribe of W. Shoshone of Nevada v. U.S. Dep’t of 
Interior, 608 F.3d 592 (9th Cir. 2010) (holding that the U.S. Department 
of the Interior had failed to adequately consider the cumulative environ-
mental impacts of a mineral exploration project). But see Friends of the 
Santa Clara River v. U.S. Army Corps of Eng’rs, 887 F.3d 906 (9th Cir. 
2018) (finding that the Corps reasonably determined that the project was 
not likely to affect steelhead populations in the Santa Clara River, and 
was therefore not arbitrary or capricious in concluding that the project 
would not have a significant cumulative impact to the water quality of 
the impacted steelhead); Atchafalaya Basinkeeper v. U.S. Army Corps of 
Eng’rs, 894 F.3d 692 (5th Cir. 2018) (overturning lower court’s finding 
that cumulative effects based on the alleged past noncompliance with 
Corps permit conditions was misplaced because the Corps acknowledged 
extrinsic past impacts on the basin and explained how the permit would 
not only remediate the impacts of this project but also would not interfere 
with further efforts to restore the watershed).
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tive impacts analysis formerly required of federal agencies 
and other NEPA process requirements intended to compel 
federal agencies to consider environmental justice con-
cerns as a part of their decisionmaking process, are insuf-
ficient to provide adequate remedies. As discussed above 
with respect to Executive Order 12898, the former NEPA 
process falls short of remedying the government’s role in 
addressing environmental justice concerns because it fails 
to impose any substantive requirements on federal agencies 
and, as a result, any substantive remedies. This is particu-
larly true because it has been more than four decades since 
the former regulations were implemented and the values 
of forty years ago are inadequate for addressing social and 
environmental justice concerns in 2022.

For one, the language in NEPA is overly broad and 
does not explicitly address environmental justice. In fact, 
the CEQ regulations, at least up until the recent overhaul, 
seemed to partially address environmental justice concerns 
that NEPA itself had not contemplated. As the recent over-
haul has effectively demonstrated, however, the substantial 
discretion that NEPA grants to the CEQ, as an executive 
agency, makes it subject to partisan politics and changing 
administrations and thus inadequate to properly address 
environmental justice concerns in any meaningful or con-
sistent way.

IV. Proposed Solutions

A. Arguments for Reforming NEPA Regulations 
Are Not Without Merit

Arguments in favor of revamping the more than forty-year-
old NEPA regulations are not without merit. For one, the 
requirement for federal agencies to consider “direct,” “indi-
rect,” and “cumulative” environmental effects of a proposed 
project under the former version of the regulations has jus-
tifiably been cause for confusion and has often resulted in 
complex and time-consuming litigation to resolve inad-
equacies on the part of federal agencies to properly conduct 
EISs.108 In fact, this was one of the arguments advanced by 
the Trump Administration in favor of the recent overhaul 
and why they concluded that agencies should only have to 
consider effects that have “a reasonably close causal rela-
tionship to the proposed action or alternatives.”109 In its 
proposal to “modernize” the regulations, the CEQ argued 
that understanding the regulations can be difficult because 
the process is particularly lengthy, costly, and complex.110

The new rules also lower the number of pages that can 
be included in an EIS and the time allowed for comple-
tion. Specifically, they require that an EIS be “propor-
tional to potential environmental effects and project size,” 
but should not exceed “150 pages, or 300 pages if unusu-

108. See Phillis, supra note 15.
109. Id.
110. Council on Environmental Quality, Update to the Regulations Implementing 

the Procedural Provisions of the National Environmental Policy Act, 85 Fed. 
Reg. 1684 (Jan. 10, 2020).

ally complex.”111 Although in practice this may not have 
substantive effects on the quality of EISs completed by 
federal agencies, it is important insofar as it sends a mes-
sage to agencies that less is better. Additionally, the new 
rules require that an EIS be completed in no more than 
two years, unless the lead agency approves a longer period 
of time.112

In response to criticism of the NEPA overhaul, the CEQ 
argued that the revamping was long overdue because the 
old rules unduly burdened federal time and resources in 
an overly complicated process.113 Over the past forty years, 
the CEQ issued more than thirty guidance documents 
to assist federal agencies in effectively accomplishing the 
NEPA process, highlighting the burden of such an overly 
complicated process.114

Modernization of NEPA regulations and the NEPA 
process is justified, but not for the same reasons advanced 
by the CEQ in the recent overhaul. In addition to the inad-
equacy of addressing environmental justice concerns, for 
all the reasons discussed above, an overhaul of the NEPA 
process is also called for on grounds of efficiency. It does 
appear that the ambiguity associated with the NEPA pro-
cess can account for at least some of the resulting litigation 
and may serve as a valuable mechanism for raising envi-
ronmental justice concerns. But something this important 
should be addressed directly and not merely as a conve-
nient side effect of ambiguous statutory language.

B. Solutions

In light of the foregoing discussion and the shortcomings 
apparent in NEPA when it comes to addressing environmental 
justice concerns, congressional amendments to NEPA are in 
order. These amendments should include explicit language to 
address environmental justice concerns and direct the CEQ 
to reflect this goal in their regulatory scheme implementing 
NEPA. The amendments should also properly define the scope 
federal agencies must consider in their decisionmaking pro-
cess—in addition to allowing for substantive judicial review, 
separate from procedural review under the Administrative 
Procedure Act, as well as a private cause of action for aggrieved 
individuals. These amendments would ultimately require fed-
eral agencies to do more than merely consider the impacts of 
federal projects on vulnerable communities.

1. Congress Should Amend NEPA to Explicitly 
Require Federal Agencies to Consider 
Environmental Justice Concerns

Congress should amend NEPA to explicitly address environ-
mental justice concerns. As written, and in conjunction with 

111. Hart & Tsang, supra note 56.
112. See id.
113. See Juan Carlos Rodriguez, Environmentalists Insist Challenge to NEPA Over-

haul Is Ripe, Law 360 (Sept. 2, 2020, 3:54 PM), https://www.law360.com/
articles/1306635/environmentalists-insist-challenge-to-nepa-overhaul-is-
ripe [https://perma.cc/NYH7-4CRL].

114. Council on Environmental Quality, supra note 110, at 1684-85.
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the substantial discretion afforded the CEQ, NEPA provides 
no guarantees that federal agencies are properly considering 
their role in the disproportionate environmental impacts of 
federal projects that are historically shouldered by minority 
and disadvantaged communities.

As a point of reference, language along the lines of that in 
Executive Order 12898 could be appropriate to ensure that 
Congress’ delegation to the CEQ implementing NEPA regu-
lations would adequately account for environmental justice 
concerns. The language currently laying out the purpose of 
NEPA, “encourag[ing] productive and enjoyable harmony 
between man and his environment [and]  .  .  .  promot[ing] 
efforts which will prevent or eliminate damage to the environ-
ment and biosphere and stimulate the health and welfare of 
man,”115 suggests Congress’ concern not only for the environ-
ment but also for mankind’s relationship with it. But, at best, it 
amounts to ambiguous, flowery language that leaves too much 
room for interpretation. In comparison, a modification of the 
language in the action provision of Executive Order 12898 
would be much more targeted. It currently reads:

To the greatest extent practicable and permitted by law . . . each 
Federal agency shall make achieving environmental justice part 
of its mission by identifying and addressing . . . disproportion-
ately high and adverse human health or environmental effects 
of its programs, policies, and activities on minority popula-
tions and low-income populations in the United States.116

If, instead, the language required “identifying, addressing, 
and mitigating disproportionately adverse human health 
or environmental effects,” it would provide unambiguous 
instruction to the CEQ that federal agencies should be 
doing more than merely considering the cumulative effects 
of any proposed federal project. Language along these lines 
would directly address the responsibility of federal agen-
cies to consider environmental justice concerns and leave 
far less room for ambiguity and varying interpretations. 
Furthermore, the amendments should properly define the 
groups and communities that the law intends to protect, in 
addition to outlining the parameters for what constitutes a 
sufficient analysis on the part of a federal agency and the 
general framework for the associated procedures.

In its current form, the fact that the details of the NEPA 
process are left to the discretion of the CEQ make it particu-
larly susceptible to partisan politics and changing administra-
tions. This is further exacerbated by the fact that environmental 
policy is not usually an area of federal law that enjoys biparti-
san agreement. Nor is there, for that matter, bipartisan agree-
ment as to what constitutes equity between different racial and 
socioeconomic communities. The recent overhaul has pro-
vided a perfect example of why environmental justice concerns 
can only be properly addressed by an act of Congress.

115. 42 U.S.C. § 4321.
116. Exec. Order No. 12898 §§ 1-101.

2. Congress Should Amend NEPA to Explicitly 
Define the Scope of the Effects Analysis

More than four decades of experience with the NEPA process 
established that a lot can be accomplished by requiring federal 
agencies to consider the cumulative environmental impacts of 
a proposed project. Requiring agencies to consider their own 
proposal in conjunction with other past and present projects 
has to some extent remedied the blindsided approach of look-
ing at proposed projects in isolation.117 Forcing agencies to 
take a step back and consider environmental concerns in the 
aggregate allowed for considerations that neither NEPA nor 
the CEQ regulations specifically contemplate, namely, envi-
ronmental justice concerns and the cumulative effects on cli-
mate change.118

Even if NEPA is amended to explicitly provide for envi-
ronmental justice concerns, as proposed above, the cumulative 
effects analysis would remain a useful mechanism for address-
ing broader environmental concerns, like climate change, and 
perhaps even some concerns that have not yet been contem-
plated. The issues discussed earlier, however, regarding confu-
sion associated with properly performing cumulative impact 
assessments, in addition to the cost and efficiency concerns 
with preparing comprehensive EISs, suggest that clarification 
from Congress is in order. Therefore, Congress should define 
“effects” as “the cumulative present and projected future 
environmental and sociocultural impacts with a rational 
causal connection to the federal agency action considered as 
a whole, indiscriminate of whether undertaken by federal or 
non-federal action.” This definition rightly goes much further 
than what was provided for by the former NEPA regulations 
because even though the regulations were far more compre-
hensive than the language of NEPA itself, experience with the 
process has highlighted the need for further clarification.

3. Congress Should Amend NEPA to Provide for 
Judicial Review and a Private Cause of Action

Legal challenges to agency action regarding the NEPA process 
should not be limited to raising procedural objections under 
the Administrative Procedure Act. Nor should oversight of 
agency action be an internal matter, as Executive Order 12898 
has required, especially where the implications of an agency 
not fulfilling its obligations to consider environmental justice 
concerns are subject only to review and sanction by an entity 
within the executive branch.119 In order to properly hold an 
agency accountable for its failure to properly consider environ-
mental justice concerns, the agency must be subject to checks 
from the different branches of government.

Congress should amend NEPA to provide for substantive 
judicial review of agency action in addition to relying on the 
“arbitrary and capricious” standard under the Administra-

117. See generally Standing Rock I, 440 F. Supp. 3d 1, 7 (D.D.C. 2020); Te-Moak 
Tribe of W. Shoshone of Nevada v. U.S. Dep’t of Interior, 608 F.3d 592 (9th 
Cir. 2010).

118. See Phillis, supra note 15.
119. See Exec. Order No. 12898, supra note 88.



Vol. 13 No. 1 WHAT THE RECENT NEPA OVERHAUL HAS MADE ABUNDANTLY CLEAR  67

tive Procedure Act for procedural objections.120 This would 
address several concerns. Providing for judicial review of a fed-
eral agency’s proposed action would help to protect the voices 
of aggrieved individuals and communities by allowing for less 
complicated legal challenges and by broadening the scope of 
claims that can be made. In turn, this may prove to have a 
deterrent effect on federal agencies, creating more conscious 
and deliberate decisionmaking in efforts to avoid the added 
time and expense of litigation.

Furthermore, Congress should amend NEPA to provide for 
a private cause of action in the event that a federal agency’s 
failure to adequately consider environmental justice concerns 
results in injury to the aggrieved party, be it health- or eco-
nomic-related. This is critical. As it stands, NEPA provides no 
remedy beyond injunctive relief against adverse agency action. 
Federal agencies are not accountable to the individuals they 
harm for the implications of the agencies’ lack of forethought. 
Some would argue that allowing for a private cause of action 
would open the litigation floodgates and subject federal agen-
cies to potentially costly and frivolous lawsuits. But in light 
of the very serious implications associated with not properly 
considering environmental justice concerns in agency deci-
sionmaking, these drawbacks are justifiable. A private cause 
of action would go a long way in empowering individuals 
that have historically been forced to disproportionately bear 
the environmental impacts of federal projects. Additionally, 
allowing for judicial review and a private cause of action under 
NEPA would bring the legislation in line with other major fed-
eral environmental laws, including the Clean Air Act and the 
Clean Water Act.121

V. Conclusion

In one sense, the people of the United States seem to be more 
politically and ideologically divided than ever before. But there 
are at least some things that most Americans seem to agree 
on. Over the last year and a half, for example, despite the fact 
that the world continues to experience the horrific effects of 
COVID-19, people have banded together in an unprecedented 
way to combat the social and economic consequences of the 
pandemic. Perhaps even more incredibly, even amidst the 
dangers associated with large gatherings to avoid the transmis-
sion of COVID-19, cities and localities all around the country 
gathered together over the summer of 2020 to protest racial 
injustice and police brutality, issues which desperately need the 
attention of the American people.

The response to these two events is distinguishable, however, 
in that although there are obvious disparities along racial and 
socioeconomic lines in terms of available healthcare and dis-

120. The Age Discrimination in Employment Act of 1967 is one example of an 
Act that provides for judicial review within its provisions. See Age Discrimi-
nation in Employment Act of 1967, as amended, 29 U.S.C. §§  621-34 
(2018).

121. See 42 U.S.C. § 7604(a) (1988); 33 U.S.C. § 1365 (1994).

semination of information regarding COVID-19, ultimately, 
the disease itself does not discriminate along racial or socio-
economic lines. Racial injustice and police brutality, however, 
do. Accordingly, it makes sense that Americans would band 
together over something that affects everyone, but Americans 
banding together over something that only affects some Amer-
icans is entirely different. What these events make abundantly 
clear is that Americans are different than they were forty years 
ago when the federal government implemented NEPA’s regu-
lations, and the need and desire to address environmental and 
social justice concerns are ripe.

The Joe Biden Administration has had a strong start 
in terms of implementing environmental policy. President 
Biden has been very vocal about his intentions to make cli-
mate change a priority and to take an aggressive approach to 
remedying environmental concerns in general.122 After only 
a week in office, President Biden rejoined the Paris Climate 
Agreement, the international accord dedicated to combating 
climate change.123 He also rescinded the permit for the Key-
stone XL oil pipeline which would have carried carbon-heavy 
oil to the Gulf Coast.124 President Biden also vowed to review 
the Trump Administration’s overhaul of NEPA regulations.125

Furthermore, pro-climate legislation advocates have the 
advantage of a sitting president and congressional majority of 
the same party.126 If there was ever a time when the political 
and social climate created an opportune moment to finally 
take a stand on environmental justice, that time is now. The 
elements necessary to achieving environmental justice are ripe. 
The people of the United States are rallying around the ideas 
of justice and equality, and the political makeup of Congress 
and of the president favor successfully passing legislation. The 
Biden Administration has clearly demonstrated that it intends 
to have an environmentally friendly agenda, yet simultane-
ously backtracked on attempts to revert to the former NEPA 
regulations. That is exactly what this Note suggests—environ-
mental justice cannot be at the mercy of partisan politics and 
changing administrations because even the most environmen-
tally friendly administration in U.S. history can fall short of 
adequately protecting disadvantaged communities without the 
appropriate legislation in place to back it up.

Congress must act now if it intends to finally take a stand 
on environmental justice. It is evident that the Biden Admin-
istration will make at least some changes to the recent NEPA 
overhaul. I remain hopeful that those changes will reflect 
modern notions of social justice and that the inequities of the 
former and current NEPA regulations will soon become a 
thing of the past.

122. See Coral Davenport and Lisa Friedman, Biden Cancels Keystone XL Pipeline 
and Rejoins Paris Climate Agreement, N.Y. Times (Jan. 20, 2021), https://
www.nytimes.com/2021/01/20/climate/biden-paris-climate-agreement.
html [https://perma.cc/3Z6K-VFW3].

123. See id.
124. See id.
125. See Sidley Austin, LLP, Environmental and Energy Brief, Biden Administra-

tion to Review Environmental Regulations, Policies; Revokes Some Trump Ex-
ecutive Orders on Energy Infrastructure, Lexology (Jan. 21, 2021), https://
www.lexology.com/library/detail.aspx?g=6c7d94fa-5003-441d-b34b-
aca015c12619 [https://perma.cc/JN3Z-GNDW].

126. See Astead W. Herndon, Raphael Warnock’s Win Is One for the History Books, 
N.Y. Times (Jan. 5, 2021), https://www.nytimes.com/2021/01/20/climate/
biden-paris-climate-agreement.html [https://perma.cc/HRS8-QBCP].
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“HORRIBLE OUTCOMES FOR PIGS 
AND HUMANS ALIKE”1: NORTH 

CAROLINA’S RIGHT TO FARM 
LAW AS AN UNCONSTITUTIONAL 

TAKING OF PROPERTY NEAR 
PORK PRODUCTION FACILITIES

Laura Killalea*

The North Carolina Right to Farm Act offers the pork industry blanket immunity from nui-
sance claims. Without the ability to succeed on a nuisance claim, neighbors of large-scale, indus-
trial pork farms are forced to drink contaminated water, breathe toxic air, and endure the odor of 
thousands of gallons of pig manure. By barring these individuals’ ability to bring a nuisance claim—
in turn curbing their rights to use and enjoy their property—the North Carolina Right to Farm Act takes 
private property without recourse and perpetuates horrible outcomes for pigs and humans alike. 
 This Note argues that the Supreme Court’s takings jurisprudence provides the framework to conclude 
that North Carolina’s Right to Farm Act is an unconstitutional regulatory taking as applied to the rural com-
munities surrounding the state’s pork feeding facilities. After closely examining the landscape under which 
the Right to Farm Act was introduced, the Fourth Circuit’s interpretation of the law, and the Supreme Court’s 
takings jurisprudence, this Note applies the takings analysis to a recent scenario in North Carolina to show 
the effect of the law and the appropriateness of an ad hoc takings analysis.

A B S T R A C TA B S T R A C T

I. Introduction1

North Carolina is the country’s second largest pork 
producer, slaughtering roughly nine million pigs 
each year and generating 15.5 million tons of pig 

manure.2 A single 80,000-head processing plant in North 
Carolina can create one-and-a-half times the waste of the 
city of Philadelphia.3 Yet, unlike Philadelphia’s waste, none 
of the hog manure goes to a sewer plant. Instead, it sits 
in giant “poop lagoons,” and, periodically, is sprayed into 

1. McKiver v. Murphy-Brown, LLC, 980 F.3d 937, 979 (4th Cir. 2020) 
(Wilkinson, J., concurring).

2. Wendee Nicole, CAFOs and Environmental Justice: The Case of North Caro-
lina, 121 Env’t Health Persps. 182, 186 (2013).

3. Id. at 186.

the air.4 This is the “lagoon-and-sprayfield” system, a waste 
management process that is particularly prevalent within 
the North Carolina pork industry.5

The system is unique to concentrated animal feeding 
operations (“CAFOs”), industrial facilities where thou-
sands of animals are confined for slaughter.6 In large pork 
CAFOs, like those in North Carolina, pigs are confined 
indoors on surfaces with slotted floors.7 They feed, sleep, 
stand, and defecate in the same cramped space until they 
are slaughtered at around six to eight months of age.8 Urine 

4. Dina Fine Maron, Defecation Nation: Pig Waste Likely to Rise in U.S. From 
Business Deal, Sci. Am. (July 12, 2013), https://www.scientificamerican.
com/article/smithfield-pig-waste/ [https://perma.cc/BT63-L3BT].

5. See generally Adam Driscoll & Bob Edwards, From Farms to Factories: The 
Social and Environmental Consequences of Industrial Swine Production in 
North Carolina, in Twenty Lessons in Environmental Sociology 232, 
232 (Kenneth Alan Gould & Tammy L. Lewis eds., 2015).

6. See Erica Hellerstein & Ken Fine, A Million Tons of Feces and an Unbearable 
Stench: Life Near Industrial Pig Farms, The Guardian (Sept. 10, 2017, 7:00 
PM), https://www.theguardian.com/us-news/2017/sep/20/north-carolina-
hog-industry-pig-farms [https://perma.cc/R2FA-B757].

7. See id.
8. See Dylan Matthews & Byrd Pinkerton, Why North Carolina Has Giant 

Lagoons of Pig Poop, Vox (Sept. 16, 2020). https://www.vox.com/future-
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and feces build up on the slotted floors and slowly seep 
between the slots into a big pond, or “lagoon.”9 Once the 
waste reaches the lagoon, bacteria begin to “age” and break 
down the manure, releasing a biogas that is 60% to 65% 
methane.10 After a yearlong aging process, the waste is 
sprayed as fertilizer on nearby agricultural fields.11 Perfect 
synergy—unless you live next to a lagoon.

Factory farms pollute air and water, and dozens of stud-
ies over the past decade have shown the harmful impact 
that factory farms have on the health and welfare of sur-
rounding communities.12 As the industry has become more 
sophisticated and mechanized, the number of animals 
housed and slaughtered in CAFOs has increased expo-
nentially—from two million pigs in 1985 to an estimated 
nine million today in North Carolina.13 This “efficiency,” 
celebrated by the large corporations that predominate the 
industry, has brought with it unintended consequences 
and harmful externalities.14 Manure from factory farms 
contains more than 150 pathogens that can contami-
nate water supplies; fumes and particulate matter elevate 
rates of asthma, lung disease, and bronchitis among farm 
workers and people living nearby; and nitrates from ani-
mal manure are toxic to our drinking water sources and 
have contributed to “epic dead zones” in aquatic habitats.15 
The National Association of the Local Boards of Health 
summarizes: “CAFOs are an excellent example of how 
environmental problems can directly impact human and 
community well-being.”16

While large farming operations once coexisted with rural 
communities, today’s CAFOs bring new, life-threatening 
hazards to environmental and human health. Few people 
feel the impact more than those communities surround-
ing large pork CAFOs in North Carolina.17 The industry 
is both an enormous moneymaker for the state—generat-
ing $1 billion annually—and the source of daily suffering 
for residents who live in the rural communities where the 
facilities are concentrated.18 Living near a commercial pork 
producer means enduring sickening odors, noxious dust, 
gases that cause respiratory, sinus, and nausea problems, 
and drinking water contaminated from lagoon “leakage” 
or sprayfield runoff, leading to salmonellosis, giardiasis, 
chlamydia, meningitis, cryptosporidiosis, worms, and 

perfect/2020/9/16/21430837/future-perfect-podcast-season-3-north-caro-
lina-cafo-pig-farm [https://perma.cc/VNK4-PVPE]; see also Hellerstein & 
Fine, supra note 6.

9. Dan Charles, Big Companies Bet on Cleaner Power From Pig Poop Ponds, 
Nat’l Pub. Radio (Nov 22, 2019), https://www.npr.org/sections/the-
salt/2019/11/22/781565978/big-companies-bet-on-cleaner-power-from-
pig-poop-ponds [https://perma.cc/2QP4-TYQ9].

10. See id.
11. Maron, supra note 4.
12. Carrie Hribar, Understanding Concentrated Animal Feeding Op-

erations and Their Impact on Communities 6 (2010), https://www.
cdc.gov/nceh/ehs/docs/understanding_cafos_nalboh.pdf [https://perma.cc/
MX48-WH6B].

13. Driscoll & Edwards, supra note 5.
14. See Hribar, supra note 12, at 1, 3.
15. D. Lee Miller & Gregory Muren, Nat’l Res. Def. Council, CAFOs: 

What We Don’t Know Is Hurting Us 1 (2019).
16. Hribar, supra note 12, at 3.
17. See Hellerstein & Fine, supra note 6.
18. See id.

influenza.19 The waste and its stink is thus a common sub-
ject of litigation, legislation, investigation, and regulation.

For generations, the right of the pork industry to emit 
dangerous pollutants and odor have been (somewhat) bal-
anced by the nearby residents’ private nuisance actions.20 
The nuisance doctrine prescribes that one may not conduct 
their business or use their land in a way that is harmful 
to the health and safety or “infringe[s] upon the property 
rights of individual[s].”21 In a nuisance action against a 
CAFO, the resident asserts that the odors, environmental 
and human health harms, noise, and other interferences 
that infiltrate their property, constitute a “non-trespassory 
invasion of another’s interest in the private use and enjoy-
ment of land.”22 In eastern North Carolina, where lagoon-
and-sprayfield systems dispense vast amounts of waste into 
the air of long-standing communities, this right to claim 
nuisance has been curtailed by the state’s Right to Farm 
Act (“RTFA”), which prohibits individual nuisance actions 
against an agricultural facility except under particular, 
narrowly defined circumstances.23

This Note will begin by analyzing the environmental 
and health impacts of pork CAFOs: both the immediate 
impacts, including odor, dust, and particulates from the 
operations; and the long-term environmental impacts and 
how these bear on the health and welfare of the commu-
nity and the planet. This Note will then discuss right to 
farm laws generally, and the history of the North Caro-
lina RTFA specifically. It will offer legislative history of 
the most recent bill and detail the nuisance litigation 
that coincided with the passage of the bill. This section 
will then provide a foundation for the takings analysis, 
describing how the right to farm bill effectuates a taking, 
analogizing to the U.S. Court of Appeals for the Fourth 
Circuit and U.S. Supreme Court takings jurisprudence. 
This Note will then argue that the current Supreme Court 
takings analysis allows for a broad, fact-specific inquiry, 
which, in the case of North Carolina’s right to farm law, 
should take into consideration not only the strict eco-
nomic impacts on the property, but the environmental 
and health hazards that make the land effectively unin-
habitable. This Note will conclude with a public policy 
analysis and a forward-looking discussion of how agri-
culture and industry lobby interests might interfere with 
much-needed change in this field.

19. Driscoll & Edwards, supra note 5.
20. See Cordon M. Smart, The “Right to Commit Nuisance” in North Carolina: 

A Historical Analysis of the Right-to-Farm Act, 94 N.C. L. Rev. 2097, 2098 
(2016).

21. Kass v. Hedgpeth, 38 S.E.2d 164, 165 (N.C. 1946).
22. Morgan v. High Penn Oil Co., 77 S.E.2d 682, 689 (N.C. 1953).
23. See N.C. Gen Stat. § 106-701 (2021).
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II. Background

A. The Changing Landscape of Animal 
Agriculture: Who Has the “Right” to Farm?

At the turn of the 20th century, rural America was com-
prised of thousands of small, family farms.24 Since then, 
the number of farms in the United States has plummeted 
seventy percent, while the average farm size has risen by 
sixty-seven percent.25 Agribusiness, particularly in the 
animal agriculture sector, is dominated by a handful of 
corporations.26 It is an industry behemoth, designed for 
numbers and efficiency: some 9.6 billion farmed animals 
are raised for meat each year in the United States, translat-
ing to billions of dollars—just over $1 trillion in 2016—in 
total economic output.27 Animals in CAFOs are raised in 
intensive confinement.28 Most CAFOs raise at least 1,000 
“animal units,” or 1,000 pounds live weight, which is equal 
to 2,500 pigs, kept confined indoors with little or no expo-
sure to daylight.29 In North Carolina, the largest facility 
(operated by Smithfield Foods, the largest pork producer in 
the country) slaughters up to 35,000 pigs each day.30 The 
pork industry looms large in the state. In 1992, Smithfield 
Foods opened the world’s largest pork processing plant 
in Bladen County in eastern North Carolina.31 By 1994, 
the hog population had tripled to ten million.32 Through 
its strategy of vertical integration, Smithfield dominates 
the North Carolina hog farming industry, contracting 
hog farmers to raise its pigs until they are ready to be 
“processed” in its Bladen County meatpacking facility.33 
This system means many more animals on significantly 
fewer farms, leading to overcrowding that exacerbates a 
slew of other problems, most notably the management of 
animal waste.34

24. Carolyn Dimitri et al., U.S. Dep’t of Agric., The 20th Century Trans-
formation of U.S. Agriculture and Farm Policy 2 (2005), https://
www.ers.usda.gov/webdocs/publications/44197/13566_eib3_1_.pdf 
[https://perma.cc/AN5Q-N9Z7].

25. See id.
26. Id. at 12.
27. Michael Dent, The Meat Industry Is Unsustainable, IDTechEx (Mar. 25, 

2020), https://www.idtechex.com/en/research-article/the-meat-industry-is-
unsustainable/20231 [https://perma.cc/6UH9-KPKF] (In 2016, the U.S. 
meat and poultry industry generated $1.02 trillion, or 5.6% of U.S. GDP.).

28. The Problem With Factory Farming, Am. Soc’y for the Prevention of 
Cruelty to Animals, https://www.aspca.org/protecting-farm-animals/
problem-factory-farming [https://perma.cc/W5DW-MUH6] (last visited 
Mar. 26, 2021).

29. Animal Feed Operation (AFO) and Concentrated Feeding Operations (CAFO), 
U.S. Dep’t of Agric., Nat. Res. Conservation Serv., https://www. 
nrcs.usda.gov/wps/portal/nrcs/main/national/plantsanimals/livestock/afo/ 
[https://perma.cc/G748-4HF7] (last visited Mar. 26, 2021).

30. See Reuters Staff, Smithfield Foods to Shut World’s Largest Hog Plant Before 
Florence Hits, Reuters (Sept. 11, 2018), https://www.reuters.com/article/
us-storm-florence-hogs/smithfield-foods-to-shut-worlds-largest-hog-plant-
before-florence-hits-idUSKCN1LR2IP [https://perma.cc/8MHR-NU7W].

31. Stuart Allen et al., Univ. of N.C. Kenan-Flagler Bus. Sch., Hog 
Farming: From Family Farms to Corporate Factories 7 (2007), 
https://www.researchgate.net/publication/297282961_North_Caroli-
na_Hog_Farming_From_Family_Farms_to_Corporate_Factories [https://
perma.cc/8J5K-WU99].

32. See id. at 2.
33. Id. at 4.
34. See, e.g., id. at 4.

In 2016, hog production in the state amounted to more 
than $2.1 billion and 9.3 million pigs.35 According to a 
report published by the North Carolina Pork Council, the 
industry’s main trade group in the state, pig production and 
pig slaughter and processing make “critical contributions” 
to North Carolina’s rural economy.36 Indeed, the report 
indicates that the pork industry supports some 19,000 jobs 
across Bladen County, Sampson County, Duplin County, 
and Wayne County—the state’s four largest “hog produc-
ing” counties.37 The pork industry characterizes its pres-
ence in the state as playing a significant role in supporting 
the state’s agricultural economy, “especially in [its] rural 
communities.”38 Yet, as the production and slaughter facili-
ties continue to expand, the members of those rural com-
munities are left to endure the consequences.39

B. The “Lagoon-and-Sprayfield” System

Thousands of pigs grown and housed in confinement result 
in vast amounts of waste.40 Nationwide, Smithfield Foods 
was responsible for 4.7 billion gallons of hog manure in 
2012—twice as much manure as the waste produced across 
the entire New York City metropolitan area.41 In North 
Carolina, nineteen million tons of feces and urine are 
produced each year and disposed of through the lagoon-
and-sprayfield system.42 The “lagoons” are giant, open-air, 
untreated vats of urine and feces—eight-million-gallon 
cesspools.43 The lagoons fill up over the course of several 
months, and, once full, the waste is sprayed onto nearby 
fields as fertilizer.44 The method of storage alone is a prob-
lem; in 2018, dozens of lagoons flooded during Hurricane 
Florence, sending tens of millions of gallons of raw manure 
into streams and estuaries, contaminating groundwater 
and killing millions of fish.45 The disposal of the waste, 

35. Agriculture and Resource Economics: Swine, N.C. State Univ., https://
cals.ncsu.edu/are-extension/animal-agriculture/swine/ [https://perma.cc/
KPM9-3J9H] (last visited Mar. 26, 2021).

36. Kelly Zering, Dep’t. of Agric. & Res. Econ., N.C. State Univ., Eco-
nomic Impacts of the Pigs and Pork Sector in North Carolina 
and Selected Counties 3 (2019), https://www.ncpork.org/wp-content/ 
uploads/2020/02/Final-Report-July-15-2019-a-002.pdf [https://perma.cc/ 
3AQ8-FJMF].

37. Id. at 12.
38. North Carolina Pork Industry Continues to Be Economic Powerhouse, Nat’l 

Hog Farmer (Dec. 19, 2019), https://www.nationalhogfarmer.com/live-
stock/north-carolina-pork-industry-continues-be-economic-powerhouse 
[https://perma.cc/HW8R-MHZ6] (citing Everett Johnson, president of the 
North Carolina Pork Council).

39. See generally Nicole, supra note 2, at 183.
40. Id.
41. Rick Dove, I Saw Florence Sending Millions of Gallons of Animal Poop Flooding 

Across North Carolina, Wash. Post, Sept. 22, 2018, https://www.washing-
tonpost.com/outlook/2018/09/22/i-saw-florence-sending-millions-gal-
lons-animal-poop-flooding-across-north-carolina/ [https://perma.cc/FRR9- 
6Y2M].

42. Allen et al., supra note 31, at 4.
43. Id. at 5. See also McKiver v. Murphy-Brown, LLC, 980 F.3d 937, 979 (4th 

Cir. 2020).
44. Allen et al., supra note 31, at 1.
45. Doug Gurian-Sherman, Union of Concerned Scientists, CAFOs 

Uncovered: The Untold Costs of Confined Animal Feeding Opera-
tions 3–4 (2008); Sarah Sax, “You Can Feel the Spray”: Poop Lagoons Are 
Making Life Hell for African-Americans in North Carolina, Vice News (Oct. 
17, 2018), https://www.vice.com/en/article/9k7vje/you-can-feel-the-spray-
poop-lagoons-are-making-life-hell-for-african-americans-in-north-carolina 
[https://perma.cc/2ALB-7CC5].
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which involves spraying liquified, “aged” manure, and 
urine onto croplands, is equally troubling, particularly so 
for nearby communities.46

CAFO manure contains myriad potential contami-
nants, including nitrogen, phosphorous, pathogens like E. 
coli, antibiotics, animal blood, and chemicals used in feed 
and as additives to the manure or equipment.47 In large 
quantities, the waste and accompanying contaminants 
create serious threats, including groundwater contamina-
tion; poor air quality; high emissions of greenhouse gases; 
odors that carry volatile and semi-volatile compounds; and 
pathogens that cause disease and infection in humans and 
animals alike, leading to severe health issues and weak 
immune systems.48

According to the Centers for Disease Control and Pre-
vention, the amount of manure that CAFOs produce is 
“the most pressing public health issue” associated with 
CAFOs.49 Families living near hog CAFOs see higher 
rates of infant mortality and deaths from anemia, kid-
ney disease, and tuberculosis.50 Additionally, pigs raised 
in overcrowded environments are treated with extreme 
quantities of antibiotics to promote growth and compen-
sate for unsanitary conditions.51 This practice presents a 
risk of antibiotic resistance not only to consumers, but also 
to nearby communities.52 CAFO neighbors may become 
“colonized” with resistant organisms, passing them on to 
family, friends, and the greater community.53 Ultimately, if 
these genes pass into pathogens, formerly treatable diseases 
may become fatal.54

C. Nuisance as a Remedy

Although governmental agencies have widely recognized 
the negative impact of factory farm practices on environ-
mental health, the industry is widely exempt from mean-
ingful air and water regulation.55 Under the Clean Water 
Act of 1972, for example, state and federal permitting and 
enforcement ranges from weak to nonexistent.56 Further, 
the agricultural industry has successfully argued that state 
and local communities are preempted from passing mean-
ingful laws that would address public health and pollu-
tion related to CAFOs.57 As CAFOs increase production 

46. Allen et al., supra note 31, at 1.
47. See Hribar, supra note 12, at 2.
48. See id. at 2-8.
49. See id. at 2.
50. Julia Kravchenko et al., Mortality and Health Outcomes in North Carolina 

Communities Located in Close Proximity to Hog Concentrated Animal Feeding 
Operations, 79 N.C. Med. J. 278, 284 (2018).

51. Mary J. Gilchrist et al., The Potential Role of Concentrated Animal Feeding 
Operation in Infectious Disease Epidemics and Antibiotic Resistance, 115 Env’t 
Health. Persp. 313, 313‒16 (2007).

52. Id.
53. Id. at 314.
54. Id.
55. John Flesher, Factory Farms Provide Abundant Food, But Environment Suf-

fers, AP News (Feb. 6, 2020), https://apnews.com/article/85466c302a7436
070b913aeee071b16a [https://perma.cc/22LR-7RXT].

56. Michele M. Merkel, EPA and State Failures to Regulate CAFOs Under Fed-
eral Environmental Laws 3 (Sept. 11, 2006) (unpublished speech outline) 
(on file at http://environmentalintegrity.org/pdf/publications/EPA_State_
Failures_Regulate_CAFO.pdf [https://perma.cc/8E2U-W7W6]).

57. Id.

and the regulatory scheme remains stagnant and ineffec-
tive, interest groups and community members are increas-
ingly forced to rely on the common-law private nuisance 
remedy.58

North Carolina law defines private nuisance as a “non-
trespassory invasion of another’s interest in the private use 
and enjoyment of land.”59 To obtain a remedy for private 
nuisance, the plaintiff must establish that there was an 
unreasonable and substantial interference with the use and 
enjoyment of their property.60 Nuisance may arise from a 
variety of conditions, including interferences from odor, 
noise, and any activities “emanating from the nearby or 
adjoining residential or commercial property.”61 Whether 
these conditions are “unreasonable in degree” such that 
they constitute nuisance is a question of fact determined 
by weighing the gravity of the harm to the plaintiff against 
the “utility of the conduct of the defendant.”62

Thus, in evaluating a nuisance claim, the court evaluates 
competing property interests.63 Regarding the plaintiff’s 
interests, the “gravity of the harm” analysis involves sev-
eral factors, including the degree and nature of the harm, 
whether the activity at issue is suitable to the location, and 
whether the plaintiff can mitigate or minimize the harm. 
The countervailing “utility” of the defendant’s conduct 
will depend on factors like the purpose of that conduct and 
whether the law attaches “social value” to that purpose.64 
Notably, if the gravity of the harm to the plaintiff is signifi-
cant, the defendant may be liable for damages or injunc-
tion regardless of the utility of the conduct.65

In the rural communities near pig CAFOs in south-
eastern North Carolina, manure lagoons are becoming 
increasingly harmful to residents’ use and enjoyment of 
their homes. The lagoons are a source of water and air 
contamination and unendurable odor for the residents 
of these communities.66 One resident, who lives on the 
border of Pender County and Duplin County, amidst 
the “densest group of hog farms in the country,” told a 
reporter for Vice News:

We don’t open the windows because of the odor. You can’t 
keep it out. We don’t cook outside anymore or have family 
gatherings like we used to . . . . We don’t hang our clothes 
up to dry. We can’t drink out of shallow wells . . . . When 
there is a southerly wind, you can feel the spray hit you. It 
feels like rain, but it’s not. It’s hog feces . . . .67

58. Barry Yeoman, The Stink and Injustice of Life Next to an Industrial Hog Farm, 
Nation (Dec. 20, 2019), https://www.thenation.com/article/archive/hog-
farm-lawsuit-south/ [https://perma.cc/9NTC-MVMB].

59. Morgan v. High Penn Oil Co., 77 S.E.2d 682, 689 (1953).
60. Andrews v. Land, 736 S.E.2d 649, 654 (N.C. App. 2013).
61. Beth Bates Holliday, Causes of Action for Private Nuisance Caused by Noise, 

Light, or Odors Emanating From Neighboring Property, 26 Causes of Ac-
tion 2d 277, I-§ 1 (2004), available at Westlaw 26 COA2d 277 (through 
Dec. 2021).

62. Andrews, 736 S.E.2d at 649 (citing Hooks v. Int’l Speedways, Inc., 140 
S.E.2d 387, 391‒92 (N.C. App. 1965)). See also Pendergrast v. Aiken, 236 
S.E.2d 787, 797 (N.C. 1977).

63. See generally id.
64. Id. at 649.
65. Id.
66. Id.
67. Sax, supra note 45.
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Others describe the odor as the smell of “urine, body 
odor, and corpses.”68 And while the industry insists that 
reports of odors are exaggerated, several studies over the 
past decade show that it is not just odor that is concerning, 
but dangerous pollutants that are penetrating the air and 
impacting the health of local communities.69

1. The Nuisance Claim: McKiver v. Murphy-
Brown, LLC

Smithfield Foods, a subsidiary of WH Group, a Chinese 
company with more than $24 billion in annual sales,70 owns 
“pork giant” Murphy-Brown, LLC (“Murphy-Brown”), 
which is based in North Carolina. Murphy-Brown, in turn, 
contracts with “pork growing” facilities and requires those 
facilities to process waste using the lagoon-and-sprayfield 
system.71 Although the North Carolina Legislature banned 
the system in 1997 in recognition of the detrimental envi-
ronmental and community health impact of the practice,72 
a generous grandfather clause exempted many of the larg-
est farming operations in the state.73 Murphy-Brown’s pork 
processing plants were among those exempt, and Kinlaw 
Farms is one of the plants with whom Murphy-Brown 
contracts.74 Kinlaw maintains approximately 15,000 of 
Murphy-Brown’s pigs, generating nearly 153,000 pounds 
of feces and urine daily.75 Each year, eight million gallons 
of hog feces is sprayed from Kinlaw Farms into the sur-
rounding air.76

In 2014, ten residents of White Oak, North Carolina, 
brought a nuisance claim against Murphy-Brown for the 
nuisance caused by the Kinlaw Farms’ hog feeding facili-
ty.77 The plaintiffs lived on the land for nearly a century, 
while Kinlaw began to develop the operation in the mid-
1990s.78 Plaintiffs alleged that the Kinlaw facility, contain-
ing 14,000 hogs “crammed” into twelve confinement sheds 
at the time of the lawsuit (all of which Murphy-Brown 
owned), “substantially” and “unreasonably” interfered with 
the “use and enjoyment” of their property.79 The interfer-
ence from the gases, odors, water contamination, and noise 
from the operation caused them “anger, embarrassment, 
discomfort, annoyance, inconvenience, decreased quality 
of life, deprivation of opportunity to continue to develop 

68. Id.
69. See Miller & Muren, supra note 15, at 9, n.108. For years, the common-

law nuisance claim was a tool for residents in North Carolina seeking to 
protect their property from the detrimental impacts of nearby pork process-
ing plants, albeit a relatively paltry one. Id.

70. Jennifer Wang, The Chinese Billionaire Whose Company Owns Troubled Pork 
Processor Smithfield Foods, Forbes (Apr. 16, 2020), https://www.forbes.
com/sites/jenniferwang/2020/04/16/the-chinese-billionaire-whose-com-
pany-owns-troubled-pork-processor-smithfield-foods/?sh=8587dcf2c55d 
[https://perma.cc/44JF-6MD5].

71. See McKiver v. Murphy-Brown, LLC, 980 F.3d 937, 947 (4th Cir. 2020).
72. Id. at 948.
73. Id.
74. Id.
75. Id. at 947.
76. Id.
77. Id.
78. Brief of Appellees at 3, 7, McKiver v. Murphy-Brown, LLC, 980 F.3d 937, 

947 (4th Cir. 2020) (No. 19-1019).
79. See id. at 978‒79.

properties, physical and mental discomfort and reason-
able fear of disease and adverse health effects.”80 Plaintiffs 
detailed the farm’s operations, explaining that the confine-
ment of the pigs and the waste system had become a threat 
not only to their quality of life, but also to their health 
and safety.81 Chief among the harms was the odor.82 One 
plaintiff explained that the smell “permeate[d] the house 
when the windows [were] closed” and that the odor “[got] 
into [their] clothes,” which embarrassed her son each day 
when he got on the bus and when his friends visited.83 
Several community members could not open their win-
dows or spend any time outside, and as a result, stopped 
hosting family and friends.84 In addition, the plaintiffs 
described how the waste released odorous gasses into the 
air, including ammonia, and that due to poor air quality 
from the gases, they had difficulty breathing, experienced 
excessive coughing, sinus problems, elevated blood pres-
sure, and an increased likelihood of presenting asthma-
related symptoms.85

In 2017, a jury awarded $750,000 in compensatory 
damages and $5 million in punitive damages to each of 
the ten plaintiffs.86 Due to North Carolina’s punitive dam-
ages cap, a federal judge lowered the award to $250,000 
per plaintiff.87 Murphy-Brown appealed the judgment, 
arguing, among other things, that North Carolina’s newly 
amended RTFA barred the plaintiff’s nuisance claim.88 On 
appeal, the Fourth Circuit held that the RTFA did not ret-
roactively apply to this case and affirmed the lower court’s 
ruling on the nuisance claim, noting the plentiful research 
and reporting on the environmental effects associated with 
hog operations in eastern North Carolina.89 The court also 
described an alternative waste management system that 
Smithfield has discussed implementing since 2006—sug-
gesting that the harm from the lagoon-and-sprayfield sys-
tem is avoidable.90 In a concurring opinion, Judge Harvie 
Wilkinson III wrote, “[i]t is past time to acknowledge the 
full harms that the unreformed practices of hog farm-
ing are inflicting.”91 Weighing the value of hog farming’s 
economic productivity (supporting 46,000 low-skill jobs 
and accounting for approximately $11 billion of the state’s 
annual economic productivity) against the hazards that 
the operation imposed on the surrounding community, 
violating individuals’ rights to healthful enjoyment of their 
property, Judge Wilkinson deemed the jury verdict “a just 

80. Third Amended Complaint at 224, McKiver v. Murphy-Brown, LLC, 2018 
WL 4189408 (E.D.N.C. 2018) (No. 7:14-cv-00180-BR).

81. See Brief of Appellees at 6, 9‒10, McKiver v. Murphy-Brown, LLC, 980 
F.3d 937 (4th Cir. 2020) (No. 19-1019).

82. Id. at 5.
83. Id.
84. Id. at 6.
85. Id.; see also McKiver, 980 F.3d at 980.
86. See Gary D. Robertson, Court Upholds Hog Verdict; Smithfield Announces 

Settlement¸ AP News (Nov. 19, 2020), https://apnews.com/article/north-
carolina-courts-4b2f1db4c21e03653851e81b81996410 [https://perma.cc/ 
6NKM-BAYN].

87. See McKiver, 980 F.3d at 954.
88. See id. at 947, 956.
89. See id. at 947.
90. See id. at 948.
91. Id. at 977.
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one.”92 Finally, Judge Wilkinson touched on a public pol-
icy concern which was notably missing from the majority 
opinion: “At the end of all this wreckage lies an uncom-
fortable truth: these nuisance conditions were unlikely to 
have persisted for long  .  .  . had the neighbors of Kinlaw 
Farms been wealthier or more politically powerful.”93 He 
explained that it is established “almost to the point of judi-
cial notice” that the environmental harms of the CAFOs 
in North Carolina disproportionately impact minority 
populations and poor communities.94 And the plaintiffs in 
this case, primarily people of color who have lived on their 
land for generations, are “exactly whom the venerable tort 
of nuisance ought to protect.”95

III. The North Carolina Right to Farm 
Act Benefits the Pork Industry at the 
Expense of the Health and Well-Being 
of the Nearby Communities and 
Their Property

In response to the damages awarded in McKiver and three 
other lawsuits against Smithfield, the North Carolina Leg-
islature enacted one of the most oppressive right to farm 
laws in the country, effectively barring nuisance claims 
against factory farms.96 The result: the right to use, enjoy, 
and protect property—a fundamental right grounded 
in common law and the Fifth Amendment’s Takings 
Clause—has been effectively abolished for neighbors of 
factory farms in North Carolina.97

A. The Evolution of the North Carolina 
Right to Farm Act

North Carolina’s RTFA, enacted in 1979, was a codifica-
tion of the “coming to the nuisance” defense.98 The law 
enabled defendants like Smithfield’s subsidiaries to avoid 
liability in nuisance suits in limited circumstances. It pro-
vided that:

92. Id. at 978, 981:
As with any large, uncovered cesspool, it should come as no sur-
prise that “[e]nvironmental and health concerns with the lagoon 
technology include emissions of ammonia, odors, pathogens, and 
water quality deterioration.” The waste in these lagoons almost 
“certainly” contained “pathogenic microorganisms and bacteria,” 
including antibiotic-resistant bacteria. When this waste material is 
sprayed into the air, everything around, including nearby homes, 
is at the mercy of the prevailing winds. While the odor potential 
from spraying untreated hog waste high into the air—where it then 
drifts toward nearby homes—is self-evident, Murphy-Brown also 
knew of odor complaints from neighbors of hog farms with setups 
similar to Kinlaw.

 (internal citations omitted).
93. Id. at 982.
94. Id.
95. Id.
96. See generally Kitt Tovar, North Carolina’s New Right to Farm Law Bars Nui-

sance, Iowa State Univ. Ctr. for Agric. L. & Tax’n (Mar. 17, 2020) 
https://www.calt.iastate.edu/article/north-carolina%E2%80%99s-new-
right-farm-law-bars-nuisance-claim [https://perma.cc/VQ87-5P3T].

97. Id.
98. See Smart, supra note 20, at 2099‒100.

No agricultural or forestry operation or any of its appur-
tenances shall be or become a nuisance, private or public, 
by any changed conditions in or about the locality outside 
of the operation after the operation has been in operation 
for more than one year, when such operation was not a 
nuisance at the time the operation began.99

The law was enacted for the express purpose of protect-
ing against “the extension of nonagricultural uses into 
agricultural areas.”100 Under the law, an agricultural or for-
estry operation may avoid nuisance liability where a plain-
tiff acquires or improves his land after the creation of the 
alleged nuisance.101

This is typical of a right to farm law: it does not com-
pletely deny an individual’s right to use and enjoy their 
property, but acknowledges that there is a balancing act 
in protecting one party’s right to property against anoth-
er’s.102 In Mayes v. Tabor, for example, which came before 
the North Carolina Court of Appeals in 1985, the court 
held that the RTFA did not bar the plaintiff from bring-
ing a nuisance claim where the plaintiff’s summer camp 
had been in operation for decades prior to the hog farm 
operation.103 Specifically, the court reasoned that the 
RTFA provision that an agricultural operation was not a 
nuisance when it began cannot become a nuisance due 
to “changed conditions in or about the locality thereof 
after the same has been in operation for more than one 
year” did not bar action because the plaintiff’s action was 
not based on changed circumstances and the plaintiffs 
had owned the property for sixty years.104 Thus, while the 
RTFA provided broad protections for agricultural opera-
tions like Smithfield’s pork processing plants, it did not 
bar plaintiffs from bringing a nuisance claim if they lived 
on the property prior to the farm’s establishment or, if the 
CAFO had been in operation for more than one year, due 
to changed conditions.105

This narrow preservation of the individual property 
owner’s rights is what allowed 479 plaintiffs to file twenty-
five cases against Smithfield Foods, Inc., Murphy-Brown, 
and several other pork processors in 2013, claiming nui-
sance and negligence.106 In response to these lawsuits, along 
with growing public awareness of the impact of CAFOs on 
the environment and surrounding communities, the North 
Carolina Legislature introduced heavy-handed amend-
ments to the RTFA.107 In 2013, as soon as the plaintiffs 
filed suit, the North Carolina Legislature introduced (and 
later passed) one of the strictest right to farm laws in the 
country.108 Most notably, the law provided for more robust 

99. N.C. Gen. Stat. § 106-701(a) (West 2018).
100. Alexander A. Reinert, The Right to Farm: Hog-Tied and Nuisance-Bound, 73 

N.Y.U. L. Rev. 1694, 1707 (1998).
101. See Smart, supra note 20, at 2117.
102. See generally Reinert, supra note 100, at 1696.
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exemptions for liability by enumerating categories that do 
not constitute a “fundamental change.” In relevant part, 
the law provided:

(a1)  The provisions of subsection (a) of this section 
shall not apply when the plaintiff demonstrates 
that the agricultural or forestry operation has 
undergone a fundamental change. A fundamental 
change to the operation does not include any of 
the following:

(1) A change in ownership or size.
(2) An interruption of farming for a period 

of no more than three years.
(3) Participation in a government-spon-

sored agricultural program.
(4) Employment of new technology.
(5) A change in the type of agricultural or 

forestry product produced.109

While the statute suggests the possibility of a “fundamen-
tal change” such that a plaintiff could succeed in bringing 
a nuisance case, the provision places such a high burden 
on the plaintiff to prove such a fundamental change that 
it would be nearly impossible for an agriculture facility to 
be held liable for its nuisance actions.110 Unlike the prior 
version of the law, which required the plaintiff to estab-
lish “changed conditions in or about the locality defense,” 
the amended version referred to “changed conditions in or 
about the locality outside of the operation.”111 This stan-
dard had not been interpreted by the courts until it was 
before the District Court for the Eastern District of North 
Carolina in 2017 at the summary judgment phase of the 
consolidated actions against Smithfield.112

The plaintiffs overcame summary judgment because 
the court found that the RTFA only applied to agricul-
tural operations that become a nuisance due to changed 
conditions in the locality outside the operation.113 The 
court noted that the plaintiffs offered evidence that they 
lived on the affected properties before the operations of 
the farms began.114 The fact that some plaintiffs may have 
transitioned their land from agricultural purposes to resi-
dential did not matter to the court.115 Instead, the court 
reasoned that the plaintiffs’ nuisance claims were unrelated 
to changed conditions in the area and, therefore, the RTFA 
would not bar those claims as a matter of law.116 Partially 
because of this finding, five of the lawsuits that went to trial 
against Smithfield were successful for hundreds of millions 

109. Id.
110. See Smart, supra note 20, at 2131 (H.B. 614).
111. N.C. Gen. Stat. § 106-701(a) (2011); 2013 N.C. Sess. Laws 858, 858 

(codified as amended at N.C. Gen. Stat. § 106-701(a) (2015)).
112. See generally McKiver v. Murphy-Brown, LLC, 980 F.3d 937 (4th Cir. 

2020).
113. Id. at 957.
114. In re NC Swine Farm Nuisance Litigation, 2017 WL 5178038, at *5 

(E.D.N.C. 2017).
115. See id.
116. Id.

of plaintiffs in subsequent nuisance lawsuits against Smith-
field Foods.117

In response to the successful nuisance suits, Smithfield’s 
lobbyists turned to the legislature.118 Supporters of the bill 
warned state legislators that the nuisance lawsuits would be 
a “blow to the industry,” urging them to enact even greater 
protections for CAFOs.119 The North Carolina Pork 
Council was one of several lobbying groups who pushed 
the bill.120 The North Carolina Farm Bureau, whose lob-
bying expenditures in North Carolina in 2017 totaled 
$637,463,121 also played an active role.122 And while these 
groups fed fears that nuisance lawsuits would overwhelm 
the industry, the financial reports suggested otherwise.123 
One source noted, for example, that Murphy-Brown had 
recently invested $100 million in slaughter plant upgrades, 
yet made no improvements to the waste management sys-
tems that spawned the nuisance claims from North Caro-
lina communities.124 Lack of sound logic, however, did not 
prevent the bill’s passage. In 2017, Senate Bill 711 passed 
the legislature, limiting how and when private citizens liv-
ing next door to pork farms could protect their property 
through nuisance claims.125 SB 711 provided:

(a)    No nuisance action may be filed against an agricul-
tural or forestry operation unless all of the follow-
ing apply:
(1)  The plaintiff is a legal possessor of the real 

property affected by the conditions alleged to 
be a nuisance.

(2)  The real property affected by the conditions 
alleged to be a nuisance is located within 
one half-mile of the source of the activity or 
structure alleged to be a nuisance.

(3)  The action is filed within one year of the 
establishment of the agricultural or forestry 

117. Valerie Bauerlein, Pork Giant Loses Essential Legal Battle in Manure Case, 
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operation or within one year of the operation 
undergoing a fundamental change.126

Just eleven days after its passage, Gov. Roy Cooper vetoed 
the bill, stating:

While agriculture is vital to North Carolina’s economy, so 
property rights are vital to people’s homes and other busi-
nesses. North Carolina’s nuisance laws can help allow gen-
erations of families to enjoy their homes and land without 
fear for their health and safety. . . . Our laws must balance 
the needs of businesses versus property rights. Giving one 
industry special treatment at the expense of its neighbors is 
unfair. Therefore, I veto the bill.127

The North Carolina Legislature swiftly reacted and over-
rode the governor’s veto within days.128 Now enacted, the 
North Carolina RTFA allows for narrow circumstances 
under which a citizen may succeed on a nuisance claim. 
The plaintiff must establish: (1)  that they are the legal 
possessor of the property that is subject to the nuisance; 
(2)  that they live within a half mile of the CAFO; and 
(3) the action must be filed within one year of the estab-
lishment of the operation or within one year of the opera-
tion undergoing a fundamental change.129 Requiring the 
plaintiff in a nuisance action to establish a “fundamental 
change” is a seemingly impossible bar to reach. By the lan-
guage of the statute, Murphy-Brown, or any agricultural 
facility in the state, can exponentially increase the num-
ber of animals processed; it can employ new or different 
technology, potentially changing the perceived nature of 
the facility; it can even change the type of agriculture prod-
uct produced—from pigs to cows, or from strawberries to 
chickens—and the plaintiff would still have no recourse.130

B. Lewis v. Murphy-Brown

The scope of the statute was tested in the 2020 case Lewis v. 
Murphy-Brown, heard in the Eastern District of North Car-
olina. Plaintiff Paul Arnold Lewis brought claims against 
Murphy-Brown for nuisance and negligence resulting from 

126. N.C. Gen. Stat. § 106-701 (2018) ((a1):
For the purposes of subsection (a) of this section, a fundamental 
change to the operation does not include any of the following: 
(1) A change in ownership or size, (2) An interruption of farming 
for a period of no more than three years, (3) Participation in a 
government-sponsored agricultural program, (4) Employment of 
new technology, and (5) A change in the type of agricultural or 
forestry product produced.).
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the defendant’s pork facility.131 As evidence of the substan-
tial interference caused by the defendant’s operation, Lewis 
explained that he suffered from numerous chronic health 
conditions, including asthma, skin disorders, sinus issues, 
depression, and anxiety.132 Plaintiff asserted that these 
conditions arose out of his proximity to defendant’s hog 
farm and from drinking and bathing in the contaminated 
water.133 He further contended that since the facility began 
operating, he found it impossible to enjoy being outdoors 
due to the odor, the swarms of flies originating from the 
piles of pig carcasses held in uncovered storage containers, 
and the constant noise and dust from large tractor-trailers 
and trucks, which frequented Lewis’s once-quiet streets, 
“trucking in live hogs and trucking out both live and dead 
hogs.”134 In an effort to “protect himself from the odors, 
pests and nuisance” of the CAFO, Lewis kept windows 
and doors closed at all times, caulked and used sealants on 
windows and doors, hired professionals to perform insec-
ticide treatments, and more.135 Yet, these efforts proved 
futile: from 1995 to 2012, Lewis could not “sit on the front 
porch or sit outside.”136

The court noted that plaintiff’s home was “‘approxi-
mately 600 yards, and less than one half a mile’” from the 
CAFO and that he had lived on the land since he was a 
child.137 Under the common law “coming to the nuisance” 
doctrine, and previous iterations of North Carolina’s 
RTFA, this claim would have succeeded. Here, though, 
with the latest iteration of the RTFA, the court, by statute, 
would only be able to grant relief if it found that Mr. Lewis 
filed his claim within one year of the operation’s inception, 
or the operation undergoing a “fundamental change.”138 
Murphy-Brown had been in operation since 1995 and Mr. 
Lewis could not establish that a “fundamental change” 
had occurred.139 This makes sense—there is no conceivable 
change that would fall within this statutory requirement.

IV. Current Takings Jurisprudence, Which 
Acknowledges the Fact-Sensitive 
Balancing Inquiry, Gives Way for a 
Finding That North Carolina’s RTFA 
Constitutes an Unconstitutional Taking

Current takings jurisprudence, which embraces a fact-sen-
sitive balancing test, gives way for a finding that North Car-
olina’s RTFA constitutes an unconstitutional taking. The 
effect of the 2017 amendments to North Carolina’s RTFA 
is the creation of a “right to commit nuisance” rather than a 
“right to farm.”140 Governor Cooper’s condemnation of the 
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law speaks directly to the issue that hangs in the balance. 
What is more valuable: shielding corporations from liabil-
ity or protecting an individual’s right to use and enjoy their 
property? The North Carolina Legislature clearly answered 
this question: the industry should be given greater protec-
tions, no matter the impact on the individual.141

A. The Penn Central Takings Test Requires a 
Consideration of Public Policy and the Property 
Owner’s Rights and Expected Use of Their Land

The Takings Clause of the Fifth Amendment, applicable 
to the states through the Fourteenth Amendment, pro-
vides that the government shall not take private property 
“for public use, without just compensation.”142 The Clause 
reaches both direct appropriations of property and impo-
sitions of regulatory burdens on private property.143 The 
prohibition against certain regulatory burdens on private 
property was announced by the Supreme Court in 1922 in 
Pennsylvania Coal Co. v. Mahon (finding a statute prohibit-
ing mining of coal was an unconstitutional taking of an 
owner’s contractual rights because it served to take away 
those rights without adequate compensation).144 Justice 
Oliver Wendell Holmes, writing for the Court, explained 
that “while property may be regulated to a certain extent, if 
regulation goes too far it will be recognized as a taking.”145 
Whether a regulation goes “too far,” the Court explained, 
is a “question of degree” and thus cannot be determined by 
“general propositions.”146

The Court in Mahon suggested that one factor to con-
sider is the “extent of the diminution” in the value of the 
property, but offered little guidance beyond that as to 
what might tip the scales toward a regulatory taking.147 
While the economic consideration persists among many 
courts as the starting point for a takings analysis, the test 
has evolved to reflect the flexibility that is required in 
matters involving an individual’s property rights.148 In 
Penn Central Transp. Co. v. New York, the Court sought 
to ameliorate the ambiguity of the takings analysis, and 
addressed the long-lingering question of how to deter-
mine whether a governmental a regulation has gone “too 
far.”149 Under the flexible Penn Central test, a regula-
tion goes “too far” where the governmental action is not 
redeemed by strong public policy interests, and is so bur-
densome to the individual, that, in justice and fairness, 
the individual must be compensated.150

141. See id. at 2126.
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149. See Penn Cent. Transp. Co., 438 U.S. at 133.
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despite the economic burden on Penn Central because the law was designed 
to promote the “general welfare,” and such legislation “commonly burdens 
some more than others”).

The ad hoc test originally announced in Mahon was 
designed to allow for close examination of all of the rele-
vant facts in a given case.151 Consistent with this intention, 
the Court has stated two guidelines that are instructive in 
a regulatory takings analysis: (1) denial of economic ben-
efits and (2) the Penn Central “complex of factors” test.152 
The Court in Penn Central explained that when a regula-
tion impedes the use of property, but does not deprive the 
owner of all economically beneficial use, a taking may still 
be found based on several factors, including the economic 
effect of the regulation on the landowner, the extent of the 
interference with “reasonable investment-backed expec-
tations” and the character of the governmental action.153 
Expanding on the “ad hoc, factual inquiries” analysis, 
which is largely circumstantial,154 the Court identified sev-
eral particularly significant factors.155

The Penn Central balancing test, applied where the reg-
ulatory taking does not completely deprive the plaintiff of 
the use of their land, involves three factors: (1)  the char-
acter of the state action; (2) the “economic impact of the 
regulation”; and (3) the regulation’s interference with the 
owner’s investment-backed expectation about the use of 
their property.156 While it is undisputed that Penn Central 
is the “polestar” of regulatory takings jurisprudence, and 
thus the principal means for determining whether a regula-
tion constitutes a taking, there is disagreement as to how 
to balance the factors.157 Consequently, regulatory takings 
law is seen by some as being in a state of “disarray,” perhaps 
in part due to the arguably muddled construction from 
the lower courts.158 Yet, rather than interpret Penn Cen-
tral and its progeny as ambiguous and incoherent, a close 
reading of the opinion suggests that the Court carefully 
contemplated the need for flexibility to allow the outcome 
to be balanced in the interest of justice and fairness.159 The 
application of these factors, as construed by the Court, is 
properly informed by the purpose of the Takings Clause: to 
prevent the government from “forcing some people alone 
to bear public burdens which, in all fairness and justice, 
should be borne by the public as a whole.”160

In Penn Central, the question before the Court was 
whether a city may place restrictions on the development of 
historic landmarks or landmark sites as part of a program 
to preserve historic landmarks, even where the restric-
tions limit an individual’s ability to develop his property 
as he desires, without effecting a taking.161 Plaintiff Penn 
Central sought to construct a multistory office building 
above Grand Central Terminal and was barred from doing 
so under an ordinance that gave a local agency the abil-
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ity to approve—or veto—any proposal to alter the exte-
rior architectural features of a landmark.162 In concluding 
that the regulation did not affect a “taking” requiring “just 
compensation,” the court examined the “character of the 
governmental action” and the economic impact of the reg-
ulation on the individual.163

1. The “Character of the Governmental Action”

Analyzing the “character of the governmental action” 
involves weighing the extent and nature of the governmen-
tal invasion on the property against the “benefits and bur-
dens” of the interference.164 To evaluate the “benefits and 
burdens,” a court typically asks whether the interference 
is caused by a public program intended to adjust benefits 
and burdens of economic life to “promote the common 
good.”165 A taking, therefore, may be found where the bur-
dens of the governmental action do not outweigh the ben-
efit to the “common good.”166 In Penn Central, the Court 
illustrated this factor by examining an earlier case, Miller 
v. Schoene.167 In Miller, the Court emphasized the state’s 
power to make “a choice between the preservation of one 
class of property and that of the other.”168 The property at 
issue was a large stand of ornamental red cedar trees, which 
the defendant ordered the plaintiff to cut down in order 
to prevent the spread of a tree disease to a nearby apply 
orchard.169 The Court concluded that because the apple 
industry was vital in the state, the state had not “exceeded 
its constitutional powers by deciding upon the destruction 
of one class of property in order to save another.”170 Implicit 
here and among the several other cases cited by the Court 
in the “character of the governmental action” analysis are 
two distinct considerations: (1) an inquiry into the benefit 
of the governmental action, particularly the public policy 
interests and (2) the impact of the regulation on the prop-
erty, with a consideration of the type of property at issue.171

Indeed, repeatedly in takings cases, the challenged gov-
ernmental action is one that purports to further a public 
good, whereas the injury to the property is comparably de 
minimis.172 While in Miller the benefit to the public was 
the success of the apple industry, in most cases courts will 
look beyond the economic benefits of the interference to 
the safety, welfare, and interests of the community gener-
ally.173 The regulatory burden in Goldblatt v. Hempstead, 
for example, was a city safety ordinance that effectively 
prohibited the claimant from operating his business, but 
did not deprive him of his personal property or use of his 
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home.174 In Penn Central, the burden was on the building 
owner who sought to undergo construction on a histori-
cal landmark, and the benefit was a landmark preserva-
tion program that sought to improve “the quality of life for 
[all] people.”175 The Court noted that the law was meant 
to ensure that any proposed construction on the landmark 
sites took into consideration both the public interest in 
maintaining the historical structure and the landowner’s 
interest in the use of the property.176 The regulation, the 
Court explained, was based on “a widely shared belief that 
structures with special historic, cultural, or architectural 
significance enhance the quality of life for all.”177

In Agins v. Tiburon, the Court reiterated this princi-
ple, stating that the analysis of the governmental action 
requires a “weighing of private and public interests” (con-
cluding that the city’s open-space land zoning ordinances, 
which restricted previously purchased residences, did not 
constitute a taking in part because the zoning permitted 
some construction on the land, and the ordinance ulti-
mately benefited the landowners and the greater public).178 
Lower courts have also analyzed the character of the gov-
ernmental action by considering the scope, function, and 
public interest (or lack thereof) of the regulation.179 In San-
sotta v. Town of Nags Head, the Eastern District of North 
Carolina emphasized the public policy consideration when 
it noted that one “hallmark of a regulation that does not 
effect a taking is that it secures an ‘average reciprocity of 
advantage’ for those affected.”180 Finding that this factor 
weighed in favor of the plaintiffs, the court in Sansotta held 
the town’s ordinance invalid, reasoning that the impact 
would be an “outright transfer of wealth from the Owners 
to the . . . public.”181

Given the balance between public policy and property, 
the inverse of the commonly employed test should also 
apply: in the interest of justice and fairness, where the reg-
ulation cuts against public policy interests, the scales may 
weigh in favor of the plaintiff.182 Often, the question then 
turns on what weight to give this factor. While courts hesi-
tate to draw a bright line on how to weigh the Penn Central 
factors, a court is likely to give considerable weight to this 
factor if the specific facts of the case allow for it and if such 
a balance is in the interest of justice and fairness.183
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2. The Economic Impact of the 
Governmental Action

In Penn Central, the Court stated that “the economic 
impact of the regulation on the claimant” is a relevant con-
sideration in the ad hoc, factual inquiry.184 While relevant, 
the Court did not suggest that economic impact was dis-
positive.185 Instead, in assessing the economic impact, the 
court sought to determine whether the regulatory burdens 
on the claimant, in fairness, required just compensation.186 
The Court noted that although the landmark preserva-
tion law effectively restricted Penn Central ’s control over 
the land, it also enhanced their economic position through 
a related zoning law, which offered significant economic 
benefits to a landmark owner.187 Ultimately, the court 
found that the claimant was allowed a “reasonable return” 
on its investment, which, under the rubric of profitability, 
weighed against a taking finding.188

Although the Court in Penn Central outlined a flex-
ible inquiry, lower courts evaluating whether a taking has 
occurred often give too much weight to the “economic 
impact,” mistakenly interpreting this factor as determi-
native.189 In Sansotta, for example, the District Court for 
the Eastern District of North Carolina explained that 
the court must first consider the economic impact of the 
governmental regulation on the owners’ property.190 In 
that case, the regulatory takings claim hinged on the fact 
that the ordinance prevented the owners from repairing 
their cottages, which meant they could neither use nor 
rent them.191 Consequently, the owners lost more than 
$260,000 in rental income and suffered a total loss of 
value on the cottages.192 Applying the Penn Central test, 
the Court asserted that it must first consider the economic 
impact on the owners’ property, and reasoned that given 
the loss of income and value, “this factor  .  .  . weigh[ed] 
heavily in favor of the Owners.”193

3. The Property Owner’s Expectations 
About the Use of Property

While some courts interpret the “investment-backed expec-
tation” factor under the “economic impact” analysis,194 this 
perspective fails to appreciate that the former is distinct 
in its holistic analysis of the individual’s expected use of 
their land. In describing the analysis, the Court in Penn 
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Central explained that even where the regulation “furthers 
important public policies” a state statute might still affect 
a taking if it frustrates distinct investment-backed expec-
tations. While the analysis in Penn Central was brief, the 
factor turned largely on whether the owner’s expectations 
were “so frustrated that the owner could not make a profit 
from the property as planned.”195

The property owner’s expectations are a significant part 
of the analysis.196 And while investment-backed expecta-
tions may be a central consideration, Penn Central and its 
progeny give way for a court to note whether the prop-
erty user’s expectations is “frustrated” even where there is 
no evidence of significant investment.197 In Palazzolo, for 
example, the Court reversed a state court decision, which 
held that regulations that predated the landowner’s acqui-
sition of title did not effect a taking.198 In its analysis, the 
Court clarified that the states are not free to determine 
the reasonableness of the claimant’s investment-backed 
expectations.199 Rather, the “regulatory regime in place 
at the time the claimant acquires the property at issue,” 
e.g., a deed or contract entered into by the property owner, 
guides the Court’s determination of the reasonableness of 
those expectations.200

The Court further suggested that other factors, like 
the “nature and extent of permitted development” may 
be instructive in the analysis.201 In announcing this rule, 
the Court once again grounded the analysis in notions of 
justice and fairness, principally considering an individual’s 
right to use and enjoy their property.202 The Court writes:

If investment-backed expectations are given exclusive sig-
nificance in the Penn Central analysis and existing regula-
tions dictate the reasonableness of those expectations in 
every instance, then the State wields far too much power 
to redefine property rights upon passage of title. On the 
other hand, if existing regulations do nothing to inform 
the analysis, then some property owners may reap wind-
falls and an important indicium of fairness is lost. As I 
understand it, our decision today does not remove the 
regulatory backdrop against which an owner takes title to 
property from the purview of the Penn Central inquiry. 
It simply restores balance to that inquiry. As before, the 
salience of these facts cannot be reduced to any “set for-
mula.” Penn Central, 438 U.S., at 124, 98 S. Ct. 2646 
(internal quotation marks omitted). The temptation to 
adopt what amount to per se rules in either direction 
must be resisted. The Takings Clause requires careful ex-
amination and weighing of all the relevant circumstances 
in this context.203

195. J. David Breemer, Playing the Expectations Game: When Are Investment-
Backed Land Use Expectations (Un)Reasonable in State Courts?, 38 Urb. L. 
81, 83‒84 (2006).

196. Penn Cent. Transp. Co., 438 U.S. at 126.
197. See id. at 105.
198. Palazzolo v. Rhode Island, 533 U.S. 606, 632 (2001).
199. Id. at 633 (O’Connor, J., concurring).
200. Id.
201. Id. at 634.
202. See id. at 618.
203. Id. at 636.
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Once again announcing that the takings determination 
does not involve a “set formula” and that, in the interest of 
justice and fairness, the economic analysis must not be the 
primary consideration, the Court in Palazzolo provided an 
interpretation of Penn Central that should guide the analy-
sis where the underlying interest is between a private citi-
zen and a corporation.204

B. Applying a Flexible, Ad Hoc Takings Test, the 
North Carolina Right to Farm Act, as Applied 
to Communities Near Pork Facilities, Is an 
Unconstitutional Taking

A court applying a narrow, exclusively economic-based 
analysis to the North Carolina Right to Farm Act might 
only consider the impact of the law on property value. In 
the context of the rural North Carolina communities that 
are impacted by the law, this analysis proves incomplete: 
in some instances, property value is already low; in others, 
families have had the property for generations, and it would 
require burdensome resources to even attempt to appraise 
values.205 Relying solely on the “economic impact” frame-
work is further complicated by the fact that the impact 
of the factory farms—the odors, feces particles, noise, 
and environmental and health threats—are not as easily 
quantified as the income generated by an industry.206 Most 
importantly, in focusing solely on the economic effect, 
there is a failure to acknowledge the implicit language of 
the court’s guideline. A regulatory taking may be found 
by analyzing not a single factor, but a “complex of factors” 
to determine whether the government regulation has gone 
“too far.”207

In analyzing the impact of the North Carolina RTFA, 
the “character of the governmental action” is the strongest 
indicator that a taking has occurred. In analyzing this fac-
tor, a court will determine whether the RTFA benefits or 
burdens economic life and whether it “promote[s] the com-
mon good.”208 In a case with facts similar to those in Lewis 
v. Murphy-Brown, the defendant hog farm would likely 
emphasize the economic value of the industry in North 
Carolina. The argument in court, much like the argument 
during the passage of the RTFA itself, would involve the 
risk of “frivolous” claims with detrimental impacts on the 
financial health of the company and the state. In limiting 
the economic analysis to the discreet economic prongs of 
the analysis, this claim would fall short. Even if frivolous 
claims were a defense, the plaintiffs would only need to 
establish the inability under the RTFA to bring a nuisance 
claim and, in turn, the operation’s impact on the plaintiff’s 
health and use of enjoyment of their property.

204. Id.
205. See Hellerstein & Fine, supra note 6.
206. See generally Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 126 

(1978).
207. See id.; see also Terrence J. Centner, Governments and Unconstitutional Tak-

ings: When Do Right-to-Farm Laws Go Too Far?, 33 B.C. Env’t. Affs. L. 
Rev. 87, 87 (2006).

208. Penn Cent. Transp. Co., 438 U.S. at 124.

A court would likely determine that the burden on the 
property owner is extreme, far outweighing the economic 
benefit to the hog farmer. In the class action against Mur-
phy-Brown, hundreds of plaintiffs described the “noxious 
and sickening odor,” living among “more gnats than you’ve 
ever seen in your life,” burning eyes, and asthma-related 
conditions, among many other harms.209 Pursuant to the 
“character of the governmental action” analysis, the court 
will necessarily have to determine whether it is appropri-
ate to allow entire communities to suffer without recourse 
in the interest of an inexpensive waste disposal system. In 
Miller, the Court asserted that the state’s power to choose 
between “the preservation of one class of property and that 
of the other” turns on a consideration of which class of 
property is of greater value to the public.210 In determin-
ing which interest is of greater value, the court must not 
rely solely on an economic analysis—that is, how the pork 
industry benefits the state. Instead, the court should dis-
tinctly consider the benefit and burden of the lagoon-and-
sprayfield system. In the interest of justice and fairness, a 
court weighing the public policy interest in barring a nui-
sance claim against a hog operation for its disposal of waste 
must ask the narrow question: what is the public policy 
interest of the lagoon-and-sprayfield system?

Even if the court contemplated a broad public policy 
interest, like the economic value of the pork industry, 
the court must also consider the viable alternatives to the 
production facilities and waste management systems that 
cause the nuisance. Murphy-Brown (or its parent company 
Smithfield) could slow the production process and reduce 
the number of pigs raised at a given time. The facilities 
were built to allow for a certain number of pigs to defecate 
through the slatted floors, but due to the number of pigs, 
fattened to over seven times their starting weight, only a 
fraction of the feces reaches the gutter system below.211 The 
rest of the feces covers the hogs, which in turn fills the 
air with toxic gases, eventually reaching members of the 
surrounding community—this gas mixing with the par-
ticulates, odors, and gases from the lagoons. If slowing pro-
duction is not viable, then Murphy-Brown should update 
its facilities and improve its waste management technolo-
gy.212 This doesn’t seem to be beyond the scope of Mur-
phy-Brown’s capabilities: it recently invested $100 million 
in upgrades to its largest slaughter plant, but it failed to 
improve its waste management systems at its pork feeding 
facilities.213 The plaintiffs, on the other hand, have no abil-
ity to protect their property or their health from the opera-
tion’s impact. The nuisance is inescapable and allowing it 
to continue is a statement that the state can, in the interest 
of business, deprive human beings to live healthfully on 
their property.214

209. Amended Complaint at 7, 10, 12, 14, 17, Gillis v. Murphy-Brown, LLC, 
No. 7:14-CV-00185-BR (E.D.N.C. July 31, 2015); see also McKiver v. 
Murphy-Brown, LLC, 980 F.3d 937, 981 (4th Cir. 2020).

210. Miller v. Schoene, 276 U.S. 272, 279 (1928).
211. McKiver, 980 F.3d at 979.
212. See id. at 948.
213. See Sorg, supra note 123.
214. See generally Amended Complaint at 29, Gillis v. Murphy-Brown, LLC, No. 

7:14-CV-00185-BR (E.D.N.C. July 31, 2015).
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Unlike in Penn Central, the governmental action in 
question does not objectively seek to further a public good, 
and the injury to the property is substantial. In Penn Cen-
tral, the Court determined that the public benefitted from 
the governmental regulation because it worked to improve 
“the quality of life for all.”215 Likewise, the District Court 
in the Eastern District of North Carolina observed that 
a governmental regulation will not constitute a taking if 
it “secures an ‘average reciprocity of advantage’ for those 
affected.”216 Here, the direct interest served is Smithfield’s 
economic welfare. Indirectly, as noted by a concurring 
opinion in McKiver v. Murphy-Brown, the interest is the 
success and inertia of North Carolina’s pork industry at 
large.217 Yet, there is no data to suggest that allowing an 
individual to sue Smithfield and its subsidiaries in order to 
protect their property rights will do any meaningful harm 
to the $24 billion company. Even if such data existed, a 
corporation’s financial health should not outweigh an indi-
vidual’s basic right to use and enjoy their land. On this 
prong, the RTFA must lose.

The economic impact of restoring an individual’s right 
to claim nuisance against a pork CAFO is difficult to 
quantify, though the state or the corporation would argue, 
again, that it would have a detrimental impact on their 
financial health. As in the “character of the governmental 
action” analysis, here the court must consider what is at 
stake. The state could permit nuisance action, and the cor-
poration could compensate their neighbors for the odors, 
pests and other nuisances. Or the corporation could refine 
its waste management practices and prevent the nuisance 
and environmental harms in the first place.218 To be sure, 
the amount of money spent by the CAFO operation to 
adjust its practices would be far greater than the amount 
of financial harm to the individual property owner endur-
ing the nuisance, but a court must not merely compare the 
number. Instead, the court should look at the holistic dam-
age—and the proportional economic damage—to each 
party, taking into account the size and wealth of a corpora-
tion like Smithfield. In doing so, the court must consider 
the size and wealth of a corporation like Smithfield, the 

215. Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 108 (1978).
216. Sansotta v. Town of Nags Head, 97 F. Supp. 3d 713, 735 (E.D.N.C. 2014).
217. “Hog farming is central to economic life in North Carolina. It supports 

46,000 much-needed, mostly low-skill jobs and accounts for approximately 
$11 billion of the state’s annual economic activity . . . To safeguard the hog 
farming industry, the state legislature amended the Right to Farm Act . . .” 
McKiver, 980 F.3d at 977‒78.

218. For years, Smithfield insisted that there was no alternative to the lagoon-
and-sprayfield system that “met the criteria for operational and economic 
feasibility” of waste management. More recently, the company agreed to 
make certain changes, including covering the cesspools and adding anaero-
bic waste digesters. These solutions might ease the nuisance to a degree, but 
they do not solve the surface water, groundwater, and air quality problems 
that the lagoons and sprayfields create. Fortunately, there are superior waste 
management options that are less harmful to the environment and the sur-
rounding communities. Yet, Smithfield insists that this waste technology is 
too expensive to implement. See Ellen Simon, We Have Technology to Man-
age Waste Better. We Need to Use It, Waterkeeper All. (Nov. 30, 2018), 
https://waterkeeper.org/news/we-have-technology-to-manage-hog-waste-
better-we-need-to-use-it/ [https://perma.cc/8JY8-FMPN].

parent corporation, who would be responsible for paying 
for the changes.219

The Court in Penn Central weighed the economic bur-
den on the plaintiff against the economic benefit to the 
defendant.220 Because the action in that case “enhanced 
the economic position” of the plaintiff, the factor weighed 
against a taking.221 Here, there is objectively no economic 
benefit to the plaintiff. Plaintiffs are confined indoors, as 
going outside means suffering adverse health effects form 
the noxious odor and gases in the air. While they did not 
present evidence of economic impact, they asserted that 
they are unable to develop on their properties and that the 
value of their properties diminished.222 This evidence also 
weighs strongly in favor of a taking as it relates to the final 
prong, the property owner’s expectations about the use of 
the property.

A court analyzing the property owner’s expectations 
concerning the use of property in a takings analysis regard-
ing the RTFA would first consider the extent to which the 
inability to abate the nuisance interferes with the plaintiffs’ 
ability to develop their property. A court might look most 
favorably on a plaintiff whose investment-backed expecta-
tions have been forestalled, such as a developer who seeks 
to rehab and resell property on the land but is unable to do 
so due to the particulates, odors, flies, and other nuisances 
created by the pork facility. Given that the communities 
surrounding the facilities are mostly low-income families 
who have resided on the land for generations, it is unlikely 
that a plaintiff will be able to establish large investments 
in the property. It is likely, however, that a plaintiff like 
Mr. Lewis could establish an effective inability to develop 
his property, given the measures he took to make use of 
his home as it existed (caulking and using sealants, pay-
ing for professional insecticide treatments, etc.).223 Even if 
a court does not consider the investment-backed expecta-
tion prong with such flexibility, Penn Central and Pala-
zzolo expressively instruct that this should not be given 
“exclusive significance” as to not allow the state to wield 
“too much power to redefine property rights.”224 Indeed, 
a court applying a holistic analysis, which considers the 
expected use of the property, regardless of whether it is 
backed by substantial investment, will suggest that a tak-
ing has occurred.

219. Smithfield’s projected earnings in 2020 were between $1.1 to $1.2 bil-
lion. Fitch Affirms Smithfield Foods, Inc.’s IDR at “BBB”; Outlook Stable, 
Fitch Ratings (June 29, 2020), https://www.fitchratings.com/research/
corporate-finance/fitch-affirms-smithfield-foods-inc-idr-at-bbb-outlook-
stable-29-06-2020 [https://perma.cc/NHF3-B5SD].

220. Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978).
221. Id.
222. See Third Amended Complaint at 195, McKiver v. Murphy-Brown, LLC, 

2018 WL 4189408 (E.D.N.C. 2018) (No. 7:14-cv-00180-BR).
223. See supra note 141.
224. Palazzolo v. Rhode Island, 533 U.S. 606, 636 (2001).
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Conclusion

The North Carolina RTFA effectively bars private nui-
sance claims against CAFOs. Thus, there is no feasible 
legal recourse for those who live near pork facilities and 
suffer from loss of enjoyment of their property due to water 
contamination, toxic air, and the odor of 153,000 pounds 
of feces and urine daily.225 The North Carolina Legislature 
fought to give these factory farms the “right to commit 
nuisance” at the expense of the health and well-being of 
their citizens.226 The effect is an unconstitutional taking 
without just compensation.

Under a flexible Penn Central analysis that gives appro-
priate weight to public policy consideration and an own-

225. McKiver v. Murphy-Brown, LLC, 980 F.3d 937, 980 (4th Cir. 2020).
226. See Smart, supra note 20, at 2098.

er’s expectations of the use of their property, a court will 
find an unconstitutional taking where a regulation, not 
redeemable by considerations of public policy, burdens 
the individual to such an extent that justice and fairness 
requires compensation.227 Here, the North Carolina RTFA 
constitutes a taking in violation of the Fifth Amendment 
of the U.S. Constitution because it effectively bars nui-
sance claims and (1) causes economic disadvantages for the 
affected individual by rendering the property unprofitable; 
(2) permits an invasion of private-property rights without 
any recourse for the plaintiff; and (3) requires that a small 
community of citizens bears the burdens of an industry 
deemed more worthy of protection, violating notions of 
justice and fairness.

227. See generally Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 124 
(1978).
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DO GRID OPERATORS DREAM OF 
ELECTRIC SEAMS?: COORDINATING 
INTERREGIONAL TRANSMISSION 

STAKEHOLDERS TO IMPROVE 
ENERGY DELIVERABILITY

Divina Li*

The United States’ electric grid is divided across physical regions. At the boundary of these regions lie elec-
trical “seams,” which impede sufficient energy transfer capability across the grid, hindering the different 
regions’ abilities to share energy surpluses with each other, raising power costs, stymieing renewable energy 
sources’ connection to transmission lines, and decreasing reliability. Interregional transmission development 
can breach these seams, likely resulting in greater energy reliability and grid resiliency. However, the regu-
latory scheme governing the electric power sector is disjointed. As a result, governing entities, including the 
Federal Energy Regulatory Commission, Regional Transmission Operators, balancing authorities, and state 
public utility commissions, have not engaged in significant interregional transmission development. Current 
legislation and regulations fail to address coordination between stakeholders and have not significantly 
yielded those vital interregional connections across seams. This Note proposes revising an underused exist-
ing legal tool governing transmission within the federal government’s ambit, Section 216 of the Federal 
Power Act. Revision of this tool would include a rulemaking modeled after a more frequently used statute, the 
Natural Gas Act, specifically, its pre-filing requirements, to facilitate cross-seam interregional transmission 
development among the governing authorities and stakeholders of the electric power sector.

A B S T R A C TA B S T R A C T

Introduction

In February 2021, a polar vortex ravaged Texas's electri-
cal grid, plunging millions into the freezing darkness 
in “the largest forced power outage in U.S. history”1 

and leaving a tragic death toll of approximately sixty in its 

1. Catherine Traywick et al., The Two Hours That Nearly Destroyed Texas’s Elec-
tric Grid, Bloomberg (Feb. 20, 2021), https://www.bloombergquint.com/
technology/texas-blackout-how-the-electrical-grid-failed [https://perma.cc/ 
5UWV-CVT5].

wake.2 Although the failure of Texas's electric grid has been 
primarily attributed to infrastructure deficiencies such as 
failing to winterize generation source facilities,3 a signifi-
cant contributing factor was the Texas grid’s lack of mean-
ingful connections to its neighboring power systems. The 
lack of connections left Texas's electric grid surrounded by 
a “seam,”4 which hampered any attempts to import power 

2. Giulia McDonnell Nieto del Rio et al., Extreme Cold Killed Texans in Their 
Bedrooms, Vehicles and Backyards, N.Y. Times (Feb. 19, 2021), https://www.
nytimes.com/2021/02/19/us/texas-deaths-winter-storm.html [https://per-
ma.cc/659Q-QX83].

3. Erin Douglas et al., Texas Leaders Failed to Heed Warnings That Left The 
State’s Power Grid Vulnerable to Winter Extremes, Experts Say, Tex. Trib. 
(Feb. 17, 2021), https://www.texastribune.org/2021/02/17/texas-power-
grid-failures/ [https://perma.cc/EDD4-DAUJ].

4. ERCOT, Report on Existing and Potential Electric System Con-
straints and Needs 35 (2016). Texas's lack of connections with its 
neighboring regional grids, resulting in its seam, is the result of the de-
liberate political decision to avoid federal regulation. Kate Galbraith, 
Why Does Texas Have Its Own Power Grid?, Hous. Pub. Media (Feb. 
16, 2021), https://www.houstonpublicmedia.org/articles/news/energy-en-
vironment/2021/02/15/391519/why-does-texas-have-its-own-power-grid/ 
[https://perma.cc/A9W7-4ACK].

* Divina Li is a 2022 J.D. graduate of The George Wash-
ington University Law School and served as Managing 
Editor of The George Washington Journal of Energy and 
Environmental Law, Volume 13. Divina thanks Joseph Ken-
nelly, Andrew Ribe, Yun-Da Tsai, Prof. Robert Solomon, 
Prof. Regina Speed-Bost, and Prof. David Yaffe for their pa-
tient editing and providing feedback on this Note. She also 
thanks her family and friends for supporting her throughout 
law school and her legal career in the energy sector.



Vol. 13 No. 1 DO GRID OPERATORS DREAM OF ELECTRIC SEAMS?  83

generated from neighboring regional grids to mitigate the 
statewide energy crisis.5

The Texas energy crisis makes clear the United States’ 
need for interregional transmission planning.6 As the 
country’s electricity usage increases, failure to improve 
grid resilience and address constraints have had significant 
impacts such as congestion, outages, loss of vital services, 
and impeding access to renewable generation.7 There is 
widespread agreement that robust transmission develop-
ment is necessary to ensure affordable rates and reliability 
for consumers, and efficiently connect power sources—
especially renewables8—to the grid. Former Federal Energy 
Regulatory Commissioner, Pat Wood III asserts, “There is 
no climate plan that is serious if it does not envision a sig-
nificant interregional transmission upgrade to the grid that 
we have today.”9

The Federal Energy Regulatory Commission (“FERC”) 
governs interstate transmission line operation, regulates 
wholesale power transactions, ensures interstate power 
rates are just, reasonable, and nondiscriminatory,10 autho-
rizes regional transmission operators (“RTOs”),11 and 
oversees the grid’s reliability.12 States generally govern gen-
eration, distribution, retail power sales, intrastate trans-
mission, and, most importantly, transmission siting.13 
The disjointed nature of federal and state jurisdiction over 
the grid has led to a dysfunctional regime: “[E]ach state 
manages its own siting procedures for transmission lines, 
with some regional cooperation and limited federal over-
sight . . . with regard to grid management.”14 Similarly, the 
FERC-approved RTOs also face institutional incompat-
ibilities, with each operating their regional grids on their 
own terms.15 This dysfunction leads to a lack of integrated 
planning and perpetuates electric seams16—inefficiencies 
at the physical border between grid regions that create con-

5. Toba Pearlman, MISO and SPP Can Benefit From a More Connected Grid, 
NRDC (Mar. 3, 2021), https://www.nrdc.org/experts/toba-pearlman/bene-
fits-more-connected-grid-miso-and-spp [https://perma.cc/KUZ9-CLVM]; 
Lili Pike, 3 Ways Texas Could Avoid Another Electricity Crisis, Vox (Feb. 17, 
2021), https://www.vox.com/22286974/texas-power-outage-winter-storm-
uri-gas-grid-ercot-snow-climate-change [https://perma.cc/6DDZ-WFYH].

6. Pearlman, supra note 5.
7. Catherine Morehouse, “No Compelling Reason Not To”: Former FERC Chairs, 

Commissioners Call for Federal Transmission Overhaul, Util. Dive (Jan. 
28, 2021), https://www.utilitydive.com/news/no-compelling-reason-not-
to-former-ferc-chairs-commissioners-call-for-f/594107/ [https://perma. 
cc/H6Z9-FSZU].

8. Rob Gramlich & Jay Caspary, Americans for Clean Energy Grid, 
Planning for the Future: FERC’s Opportunity to Spur More Cost-
Effective Transmission Infrastructure 8 (2021).

9. Morehouse, supra note 7.
10. 16 U.S.C. § 824(a)–(b)(1) (2018):

The Commission shall have jurisdiction over all facilities for such 
transmission or sale of electric energy, but shall not have jurisdic-
tion . . . over facilities used for the generation of electric energy or 
over facilities used in local distribution or only for the transmission 
of electric energy in intrastate commerce, or over facilities for the 
transmission of electric energy consumed wholly by the transmitter.

11. 16 U.S.C. § 824a(a) (2018).
12. 16 U.S.C. § 824o(b)–(c) (2018).
13. 16 U.S.C. § 824(a)–(b)(1) (2018).
14. Alexandra B. Klass & Elizabeth J. Wilson, Interstate Transmission Challenges 

for Renewable Energy: A Federalism Mismatch, 65 Vand. L. Rev. 1801, 1814 
(2012).

15. See infra Part I, Section D; infra notes 69–71.
16. Steve Dahlke, Patching Up the Seams: Reducing Regional Obstacles in Electric-

ity, Great Plains Inst. (Nov. 5, 2014), https://www.betterenergy.org/blog/

gestion.17 These seams hinder energy transfer capacity,18 
impede the integration of cheaper, far-flung renewables 
such as wind and solar from reaching electricity customers 
in population hubs,19 and ultimately threaten reliability at 
the expense of the paying customer.20

Interregional transmission planning is imperative to 
address seams, issues, and integrate renewable sources into 
the grid.21 However, cost allocation uncertainties,22 mis-
aligned time lines, and inadequate state involvement in 
interregional planning processes obstruct ambitious plans 
from becoming reality.23 Although FERC has made efforts 
to address some of these barriers, they have yet to bear sig-
nificant fruit.24

Part I of this Note provides background information 
required to understand the federal and state regulatory 
structure over the grid, RTOs’ functions, and describe 
electric seams and their negative impacts on the deliver-
ability of power, especially renewables. Part II analyzes the 
legal background of FERC’s authority through the Federal 
Power Act and Order No. 1000 to encourage transmission 
development and interconnect renewables to the grid, state 
jurisdiction over transmission siting, and inefficiencies in 
the current governance of the grid. Finally, Part III pro-
poses a legal cure to revising backstop siting, a rarely used 

patching-seams-reducing-regional-obstacles-electricity/ [https://perma.cc/
B45Z-ANJX].

17. Southern Co., Inc., Comments of Southern Company Services, Inc., 
Regarding the November 2, 2018 Draft White Paper Prepared for 
the Regional State Committees of the MISO States (OMS) and 
SPP Regional State Committee (RSC) Liaison Committee 2 (2019), 
https://www.misostates.org/images/stories/Seams_Coordination_Efforts/
SO.pdf [https://perma.cc/W4RM-28CR].

18. Rishi Garg, NRRI Report No. 15-03, Electric Transmission Seams: A 
Primer, 1 (2015).

19. Karen Uhlenhuth, Transmission Study Points to Potential From Overcom-
ing Grid Seams, Energy News Network (Aug. 1, 2018), https://energy 
news.us/2018/08/01/transmission-study-points-to-potential-from-over 
coming-grid-seams/ [https://perma.cc/XW74-F2AB] (“The east-west 
seam . . .  limits the reach of regional renewable electricity sources such as 
solar from the Southwest and wind power from the Great Plains.”).

20. Garg, supra note 18, at 2; Transmission Planning and Cost Allocation by 
Transmission. Owning and Operating Public Utilities (Order 1000), 76 
Fed. Reg. 49,842, 48,845–46 (Aug. 11, 2011) [hereinafter “Order 1000”] 
(“The Commission  .  .  .   expressed concern that the lack of coordinated 
transmission planning processes across the seams of neighboring transmis-
sion planning regions could be needlessly increasing costs for customers of 
transmission providers.”).

21. Dahlke, supra note 16.
22. Karen Uhlenhuth, Grid “Seams” Still a Challenge for Long-Distance Trans-

mission Developers, Energy News Network (May 21, 2018), https://
energynews.us/2018/05/21/grid-seams-still-a-challenge-for-long-distance-
transmission-developers/ [https://perma.cc/FB8H-QPE2].

23. Hannah J. Wiseman, Regional Cooperative Federalism and the U.S. Electric 
Grid, 90 Geo. Wash. L. Rev. 147, 153 (2022); see Shelley Welton, Rethink-
ing Grid Governance in the Climate Era, 109 Cal. L. Rev. 209, 258 (2021) 
(“States are largely powerless within RTO governance processes  .  .  . Even 
though FERC realized at the inception of RTOs that their governance 
would directly impact state policies, it hesitated to give states any formalized 
role in RTO governance.”) (citing 16 U.S.C. § 824a; see also Final Rulemak-
ing, Regional Transmission Organizations, 18 C.F.R. § 35 (Jan. 6, 2000)); 
Christina Simeone, PJM Governance: Can Reforms Improve Out-
comes? 26 (2017) (highlighting the need for enhanced state involvement 
in RTOs); Uhlenhuth, supra note 22 (“Projects must cross invisible seams 
that separate regional transmission organizations, and that, developers say, 
involves a regulatory path so dysfunctional that it’s stunted the prospects for 
long-distance transmission in most of the country.”).

24. Robert H. Schulte & Fredric C. Fletcher, Why The Vision of Interregional 
Electric Transmission Development in FERC Order 1000 Is Not Happening, 
33 Elec. J. 106,773, 106,774 (2020).
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federal regulatory authority in Section 216 of the Federal 
Power Act that allows the federal government to site trans-
mission lines in limited circumstances. FERC should pro-
mulgate an administrative order that models the Natural 
Gas Act’s pipeline construction pre-filing requirements to 
engage stakeholders—FERC, other federal agencies, state 
public utility commissions, RTOs that manage the grid, 
owners of transmission lines, and financers of transmission 
projects—in the early stages of interregional transmission 
project development, centralizing the planning process 
between disparate parties in an inclusive forum. The fed-
eral government’s exercise of backstop siting through this 
proposed solution would lift significant barriers to inter-
regional planning across electric seams and improve energy 
reliability and deliverability of cheaper renewable-gener-
ated power to consumers.

I. Background

A. The United States’ Electrical Grid: 
From the Power Plant to Your Light Switch

When you plug in your computer at the beginning of the 
workday, it receives electricity generated by a power plant. 
The complex network between this power plant and your 
electronic devices is the electric grid, which consists of 
transformers that take generated electricity through thou-
sands of miles of high-voltage, long-distance transmis-
sion lines.25 Electrons’ journey through transmission lines 
transitions to transmission substations. Local transformers 
then send this well-traveled electricity through distribution 
lines to reach their destination—your house.26

Generally, the electric grid in the United States uses 
alternating current (“AC”) circuits due to its ability to 
switch the direction of energy flow, which enables efficient 
transmission of large volumes of electricity over long dis-
tances with fewer electricity losses.27 Frequency is the speed 
at which the current switches directions and is measured 
in units of hertz (“Hz”).28 Despite its advantages, the U.S. 
grid’s usage of AC poses large-scale problems. AC’s volt-
age and current vary (this variance is known as a “phase”) 
depending on the frequency of the electrical system; these 
electrical systems may not vary proportionally and thus, 

25. See Electricity Explained: How Electricity Is Delivered to Consumers, U.S. En-
ergy Info. Admin. (Oct. 22, 2020), https://www.eia.gov/energyexplained/
electricity/delivery-to-consumers.php [https://perma.cc/6P24-GJFU].

26. Id.
27. Matthew H. Brown & Richard P. Sedano, Electricity Transmission: 

A Primer 2 (Nat'l Council on Elec. Pol'y 2004), https://www.energy.gov/
sites/prod/files/oeprod/DocumentsandMedia/primer.pdf [https://perma.cc/ 
LAM9-7PD5]; Allison Lantero, The War of the Currents: AC vs. DC Power, 
U.S. Dep't of Energy (Nov. 18, 2014), https://www.energy.gov/articles/
war-currents-ac-vs-dc-power [https://perma.cc/N538-TQS6]; Chris Wood-
ford, Electricity Transformers, Explain That Stuff! (May 27, 2020), https://
www.explainthatstuff.com/transformers.html [https://perma.cc/PH4P-
64WZ]. AC's ability to convert voltages using transformers is imperative 
for deliveritg electricity to a customer's home and preventing power surges.

28. Jonathan A. Lesser & Leonardo R. Giacchino, Fundamentals of En-
ergy Regulation 586 (3rd ed. 2019).

become asynchronous.29 Although the American super 
grids—the Western and Eastern Interconnections—and 
Texas's own grid operate at the same average frequency of 60 
Hz, the individual interconnections’ phases are not in sync 
and, therefore, cannot be adequately connected through 
AC transmission lines.30 This frequency-phase mismatch 
between different grid regions’ electrical systems contrib-
utes to seams, impedes renewable generations’ ability to 
connect to transmission lines, physically obstructs separate 
regions’ ability to transfer power to one another, and nega-
tively impacts the reliability of the electric system.31

The regulatory design of the energy industry is divided 
between federal and state jurisdiction. As outlined in the 
Federal Power Act, the federal government regulates elec-
tric interstate transmission (transformer to long-distance 
transmission lines) and oversees the reliable operation of 
these lines,32 while state governments regulate generation 
(energy sources, e.g., renewables, coal, natural gas, or 
nuclear), distribution (delivering energy directly to retail 
customers),33 and siting transmission lines.34 As a result 
of these jurisdictional divisions, “the nation’s transmis-
sion grid is an interconnected patchwork of state-autho-
rized facilities.”35

B. Energy Reliability and the Expansion 
of FERC’s Powers

Electric reliability is the ability to consistently and instan-
taneously meet consumer electricity demand over time, 
second-by-second, within established standards, through 
transmission lines.36 As consumer electricity usage 
increases, so do concerns about generation to transmission 
reliability.37 In 2008, the electric industry estimated $298 
billion of investment in new electric transmission facilities 
would be needed between 2010 and 2030 to interconnect 
the continuously increasing amount of renewable genera-
tion capacity with consumers and maintain reliability.38

29. The variance is known as a “phase.” Steven Cherry, Why Does the U.S. Have 
Three Electrical Grids?, IEEE Spectrum (Oct. 20, 2010), https://spectrum. 
ieee.org/why-does-the-us-have-three-electrical-grids [https://perma.cc/HC5T- 
H6JW].

30. ERCOT, ERCOT Fundamentals Manual 2-5 (2016) (emphasis added):
Each Interconnection in North America maintains its own version 
of a 60 Hz frequency but do not operate in synchronism with one 
another. For example, the frequency of the Eastern Interconnection 
may be running fast at 60.02 Hz, while the frequency of ERCOT’s 
grid is running slow at 59.98 Hz.

31. Cherry, supra note 29.
32. 16 U.S.C. § 824(b)–(c) (2018).
33. U.S. Energy Info. Admin., supra note 25.
34. 16 U.S.C. § 824(a)–(b)(1) (2018); Piedmont Env’t Council v. FERC, 558 

F.3d 304, 310 (4th Cir. 2009) (“The states have traditionally assumed all 
jurisdiction to approve or deny permits for the siting and construction of 
electric transmission facilities.”).

35. See Klass & Wilson, supra note 14, at 1814.
36. Lesser & Giacchino, supra note 28, at 590.
37. Brief for Joseph T. Kelliher et al., as Amici Curiae Supporting Writ of Cer-

tiorari at 8, Edison Elec. Inst. v. Piedmont Env’t. Council, 558 U.S. 1147 
(2010) (No. 09-343), 2009 U.S. S. Ct. Briefs LEXIS 2933 (“the transmis-
sion grid supports reliability”).

38. Marc W. Chupka et al., Transforming America’s Power Industry: 
The Investment Challenge 2010–2030 37 (2008).
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Not only have concerns about how to maintain grid 
reliability increased, concerns about who is responsible for 
maintaining grid reliability have as well.39 On August 14, 
2003, these concerns were validated by the 2003 North-
east Blackout.40 In Ohio, FirstEnergy’s coal-fired power 
plant showed signs of a software bug, which delayed the 
company’s control room alarm system.41 As a result, opera-
tors were unaware when transmission lines made contact 
with trees and went offline.42 A series of failing circuits 
along neighboring regional grids followed.43 Grid opera-
tors began coordinating with utility companies across the 
region to share information and monitor the full extent of 
the blackout,44 which spanned from Maryland to Ontario, 
Canada, affected major cities,45 and contributed to almost 
100 deaths.46 Then-governor of Michigan, now the Biden-
appointed Secretary of Energy, Jennifer Granholm, sum-
marized utility customers’ woes: “The bottom line is that 
this contributes to a system where no one, myself included, 
knows who is ultimately responsible for ensuring reliabil-
ity. That is an unacceptable situation.”47

The U.S. Congress answered these concerns with the 
Energy Policy Act of 2005 (“EPAct 2005”),48 greatly 
expanding FERC’s authority over the grid.49 EPAct 2005 
authorized FERC to set reliability standards through elec-

39. Joel B. Eisen et al., Energy, Economics and the Environment 725 
(Saul Levmore et al. eds., 5th ed. 2020).

40. The Summer 2003 Northeast Blackout has been fondly referred to as “by far 
the worst blackout the U.S. has ever seen.” Dan Shingler, Crain’s Look Back: 
2003 Blackout Was a Dark Day for FirstEnergy—and Many Others, Crain’s 
Clev. Bus. (Aug. 9, 2020), https://www.crainscleveland.com/energy-and-
environment/crains-look-back-2003-blackout-was-dark-day-firstenergy-
and-many-others [https://perma.cc/5TGE-ZDQP].

41. Kevin Poulsen, Tracking the Blackout Bug, Reg. (Apr. 7, 2004), https:// 
www.theregister.com/2004/04/08/blackout_bug_report/ [https://perma.cc/ 
TN9M-V7XP].

42. Id. Trees are a common enemy to transmission lines because tree limbs can 
conduct electricity, increasing the current to a level that transmission lines 
cannot accommodate. Tree Branches Touching Power Lines, Green Vista 
(Feb. 23, 2021), https://greenvistava.com/tree-branches-power-lines/.

43. N. Am. Elec. Reliability Council, Technical Analysis of the August 
14, 2003, Blackout: What Happened, Why, and What Did We Learn? 
81 (2014).

44. In the words of one of the MISO operators observing the Summer 2003 
blackout, Don Hunter, “Oh, all hell’s breaking loose, good luck buddy.” 
Transcript of Midwest ISO Control Center: August 14, 2003 from 1:00 to 
5:00 pm Eastern Time at 25 (Aug. 14, 2003).

45. Shingler, supra note 40; Michael Coyn Mateer, When the Lights Go Out: The 
Impact of House Bill 6 on Regional Transmission Organizations and the Reli-
ability of the Power Grid, 12 Geo. Mason L. Rev. 774, 793‒95 (2004).

46. Kerry Grens et al., Spike in Deaths Blamed on 2003 New York Blackout, 
Reuters (Jan. 12, 2012), https://www.reuters.com/article/us-blackout-
newyork/spike-in-deaths-blamed-on-2003-new-york-blackout-idUSTRE 
80Q07G20120127 [https://perma.cc/ZF7X-PKVA].

47. Blackout 2003: How Did It Happen and Why?: Hearing Before the H. Comm. 
on Energy and Commerce, 108th Cong. 108-54 (2003) (statement of Jen-
nifer Granholm, Governor, State of Michigan).

48. Brief for Joseph T. Kelliher et al., as Amici Curiae Supporting Writ of Cer-
tiorari at 8, Edison Elec. Inst. v. Piedmont Env’t Council, 558 U.S. 1147 
(2010) (No. 09-343), 2009 U.S. S. Ct. Briefs LEXIS 2933:

In the years leading up to enactment of the Energy Policy Act of 
2005, the U.S. had experienced eight large regional blackouts, in-
cluding the largest blackout in U.S. history in August 2003. In the 
Act, Congress sought to help avoid future such events by enacting 
the siting provisions at issue here.

 The Supreme Court denied this writ of certiorari from the Fourth Circuit 
decision, Piedmont Env’t Council, 558 F.3d 304.

49. See Joseph T. Kelliher & Maria Farinella, The Changing Landscape of Federal 
Energy Law, 61 Admin L. Rev. 611, 626 (2009). EPAct 2005 resulted in 
“the largest grant of regulatory power to FERC in the past seventy years.”

tric reliability councils and enforce those standards under 
the newly added Section 215 of the Federal Power Act.50 
EPAct 2005 also added Section 216 of the Federal Power 
Act, granting the federal government jurisdiction over 
transmission siting—a power usually exclusively granted 
to states—in limited circumstances concerning reliability, 
transmission congestion reduction, and public interests, 
such as economic growth.51 The limited circumstances 
outlined in Section 216 are highly applicable to transmis-
sion development across seams at regional grid boundaries, 
which is discussed in Part II of this Note.

C. Regional Transmission Organizations

RTOs are nonprofit organizations certified by FERC,52 
tasked with operating and monitoring transmission lines 
in specific regions of the country, managing energy conges-
tion, designing the energy market in its region, ensuring 
reliability, and most importantly for this Note, long-term 
planning for expanding transmission and interregional 
coordination.53 RTO membership consists of utility com-
panies who own transmission lines within the RTOs’ 
regional boundaries and give the organization operational 
control of their transmission facilities.54 To qualify for cer-
tification, RTOs must show that they have authority to 
control and operate transmission facilities in their region, 
that they are reliable, and that they act independently of 
their member utilities to remove bias against certain gener-
ators and energy sources for access to transmission lines.55

There are six RTOs in the United States, serving roughly 
two-thirds of the country’s electricity usage: New York 
Independent System Operator (“NYISO”), New England 
Independent System Operator (“ISO-NE”), PJM Inter-
connection (“PJM”), Midcontinent Independent System 
Operator (“MISO”), Southwest Power Pool (“SPP”), and 
California Independent System Operator (“CAISO”).56 
RTOs are the primary governance mechanism for multi-

50. If a user, owner, or operator in a power transmission system engaged or at-
tempted to engage in any act that violated reliability standards, FERC was 
authorized to impose civil penalties reaching up to $1 million per day dur-
ing the violation period and impose criminal penalties and jail sentences. 16 
U.S.C. § 824o (2018). See also Fed. Energy Regul. Comm’n, Reliability 
Primer 6 (2020).

51. 16 U.S.C. § 824p(a)(4)–(b)(6) (2018).
52. Electric Power Markets, Fed. Energy Regul. Comm’n (Oct. 23, 2020), 

https://www.ferc.gov/electric-power-markets [https://perma.cc/EE4A-NBLR]. 
Regional transmission organizations and independent system operators 
serve essentially the same functions, but they differ in degree of tightness 
and their geography (RTOs are multi-state by definition). Outside of RTOs, 
there are multi-state transmission owning entities, such as the Tennessee Val-
ley Authority, that operate in the same way and have similar responsibilities 
although they are not regulated in the same manner. In addition, there are 
many utilities that are not members of RTOs, which creates coordination is-
sues if those unaffiliated companies are operating in the RTO’s region. This 
Note refers to RTOs and Independent System Operators (“ISOs”) simply 
as RTOs. Although the Electric Reliability Council of Texas ("ERCOT") 
performs the same functions as RTOs, it is not governed by FERC.

53. 16 U.S.C. §  824a (2018). See also Regional Transmission Organizations 
(Order 2000), 65 Fed. Reg. 810, 811 (Dec. 20, 1999) [hereinafter Order 
No. 2000].

54. Eisen et al., supra note 39, at 712.
55. Id.
56. Fed. Energy Regul. Comm'n, supra note 50.
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utility transmission in interstate wholesale markets in their 
geographically bound areas.

FERC’s intention to accelerate the regionalization pro-
cess was cemented by Order No. 2000,57 which promoted 
FERC’s foundational principle that “competition in whole-
sale electricity markets is the best way to protect the pub-
lic interest and ensure that electricity consumers pay the 
lowest price possible for reliable service.”58 The purpose of 
RTOs’ regional planning responsibilities in these orders is 
to connect more generation sources to a larger, competitive 
market and ensure transmission reliability.59

RTOs work with their member utility companies’ 
engineers to monitor and balance energy loads.60 Utili-
ties’ membership in these organizations is voluntary, but 
the benefits provided—lowered cost of power production 
through access to cheaper sources of generation such as 
renewables, operating efficiencies, a centralized regional 
spot market, and consumer benefits through lower elec-
tricity rates—have spurred their growth.61 To facilitate 
interregional transmission development, FERC encour-
ages RTO membership and attempts to solve institutional 
issues embedded in interregional planning across RTO-
managed grid regions.62 However, these efforts have fallen 
short.63 Despite RTO membership benefits, some regions 
of the United States resist RTOs; instead, utility com-
panies file individual tariffs with FERC or rely on other 
multi-state electricity-balancing authorities that serve sim-

57. See Order No. 2000, supra note 53, at 811.
58. Id. (emphasis added).
59. See Eisen et al., supra note 39, at 713.
60. Id. at 712.
61. See Seth Blumsack, Measuring the Benefits and Costs of Regional Electric Grid 

Integration 1, 10 (Carnegie Mellon Elec. Indus. Ctr., Working Paper CEIC-
07-09, 2007); Benefits of Joining an RTO, Tri-State, https://tristate.coop/
benefits-of-joining-an-rto [https://perma.cc/5EVN-TXL7] (last visited 
Oct. 5, 2021).

62. See, e.g., Order No. 1000, supra note 20.
63. Schulte & Fletcher, supra note 24, at 106,776.

ilar functions to RTOs.64 This resistance is attributed to 
some RTOs’ governance structures that may inadequately 
respond to stakeholder concerns or that relegate state 
authorities, rather than decisionmaking stakeholders, to 
advisory roles, which has evolved into significant obstruc-
tion of cross-seam interregional transmission.65

D. RTO Dysfunction: Electric Seams 
vs. Renewable Generation

At the border between neighboring regional grids lie invis-
ible electric “seams”: inefficiencies that weaken connections 
between regions, hinder sufficient energy transfer capacity, 
and create grid constraints with their prevalence of con-
gestion.66 Seams arose inadvertently from the “patchwork” 
nature of our electrical grid when individual utility compa-
nies, RTOs, and other regional grid operators did not build 
transmission lines to interconnect the different regions, as 
utilities mainly transmitted power generated within their 
service area.67 Each RTO, organized along varying gover-
nance structures, implemented different market designs, 
offered different services, used different price signals and 
modeling assumptions to determine electricity’s market 
value,68 applied different cost recovery methods,69 and 
instituted their own approval processes for planning future 
projects.70 This lack of uniformity between RTOs’ institu-
tional qualities ultimately contributes to seams and stalls 
the interregional transmission development meant to cure 
seams.71 Besides institutional incompatibility, technical 
differences between neighboring grids contribute to seams’ 
existence, as explained in Part I-A. The asynchronous 
phases between each regional grid inhibits energy capac-
ity transfer.72 Together, these factors create market, plan-
ning, and technical inefficiencies73 that pose constraints 
on regional grids, obstruct renewables’ deliverability, raise 
consumer costs, and negatively impact reliability.74

64. For example, the Tennessee Valley Authority operates transmission lines be-
tween seven states, and the Bonneville Power Authority operates the trans-
mission lines between eight northeastern states. In the West, coordinating 
councils or “balancing authorities” serve similar functions of RTOs. See 
Eisen et al., supra note 39, at 724.

65. Simeone, supra note 23, at 2.
66. Garg, supra note 18, at 18‒19.
67. See Marija Ilic & Leonard S. Hyman, Don’t Rush the Seamstress: Second 

Thoughts on the Marriage of the North-East Grids, Pub. Util. Fort., Sept. 1, 
2001, at 28; see also Schulte & Fletcher, supra note 24, at 106,776.

68. Ilic & Hyman, supra note 67, at 28.
69. Id.; Garg, supra note 18, at Executive Summary.
70. Garg, supra note 18, at 28; Welton, supra note 23, at 226 (“FERC de-

ferred to RTOs to shape their own processes. The result  .  .  .  a profusion 
of dense, convoluted RTO stakeholder governance processes, each with its 
own quirks.”).

71. Julie Lieberman, Concentric Energy Advisors, How Transmission 
Planning & Cost Allocation Processes Are Inhibiting Wind & Solar 
Development in SPP, MISO & PJM 10 (2021).

72. Cherry, supra note 29.
73. ERCOT, Report on Existing and Potential Electric System Con-

straints and Needs, at i (2016) (“[T]he most significant constraint on 
the ERCOT system was related to the import of power into the Houston 
area from the north. From October 2015 through September 2016 this 
constraint has experienced over $64 million in congestion rent.”).

74. Garg, supra note 18, at iv.

Fig. 1 Regional Transmission Organizations

Source: Fed. energy regul. Comm'n, supra note 50. ERCOT, Northwest, 
Southwest, and Southeast indicate regions not covered by RTOs but 
whose wholesale power transactions and interstate transmission lines 
are still under FERC jurisdiction. See Electric Power Markets, supra 
note 52.
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As renewable generation prices consistently decrease, 
investment in domestic renewable generation sources 
continues to soar to record highs,75 making renewables 
an attractive generation source to customers.76 However, 
transmission capacity needs to keep up with increased 
generation to be able to reach customers.77 Seams weaken 
energy transfer capacity by impeding the renewable gen-
erations’ ability to connect to another grid’s transmis-
sion lines and reach faraway customers.78 Seams trap 
generation sources like wind and solar, usually located 
in sparsely populated areas far from population centers,79 
within regional transmission boundaries, depriving cross-
regional customers of these cheaper sources of genera-
tion.80 Accordingly, penetration of electric seams through 
transmission development has become a regulatory pri-
ority to improve the deliverability of renewables and to 
address climate change.81

Transmission development through high-voltage direct 
current (“HVDC”) systems is seen as the technical cure 
to electric seams due to its capacity to transfer large vol-
umes of electricity across the boundaries of asynchronous 
regional AC grids and thus, overcome seams congestion.82 
Increased energy transfer capacity can increase the deliver-
ability of generated renewable power to distant customers 
and allow different regions and RTOs to efficiently share 
their energy reserves without interference83 when their 

75. In 2020, the United States clean energy investments reached $85 billion 
USD. Jaganmohan Madhumitha, Investment in Clean Energy in the U.S. 
From 2004 to 2020, Statista (Mar. 19, 2020), https://www.statista.com/
statistics/499193/clean-energy-investment-in-the-us/ [https://perma.cc/C3 
R7-5D4L].

76. Justin Horwath, US Renewable Pipeline Poised to Add 172.5 GW Through 
2024, S&P Glob. Mkt. Intel. (Dec. 30, 2020), https://www.spglobal.
com/marketintelligence/en/news-insights/latest-news-headlines/us-renew-
able-pipeline-poised-to-add-172-5-gw-through-2024-61902543 [https://
perma.cc/M5NW-KTNW].

77. Tim Sylvia, MISO-West Is Running Out of Room for Renewables, PV Mag. 
(Nov. 13, 2019), https://pv-magazine-usa.com/2019/11/13/miso-is-out-
of-room-for-solar/ [https://perma.cc/X5TS-BGFM] (reporting that MISO 
recently culled 3.5 gigawatts (“GW”) of renewables projects from its queue, 
blaming a lack of transmission capacity).

78. Uhlenhuth, supra note 19.
79. Interconnections Seams Study, NREL, https://www.nrel.gov/analysis/seams.

html [https://perma.cc/R5KD-PJ5D] (last visited Oct. 5, 2021) (“Very 
little electricity is transferred between the interconnections due to limited 
transfer capacity.”). Figure 1 is a map showing the distance between renew-
able generation and population centers (“Stitching together the major re-
gions of the U.S. power system could enhance the ability to harness abun-
dant renewable resources and balance loads across the country.”).

80. Uhlenhuth, supra note 19 (emphasis added).
81. See Peter Fairley, How a Plan to Save the Power System Disappeared, Atlantic 

(Aug. 20, 2020), https://www.theatlantic.com/politics/archive/2020/08/ 
how-trump-appointees-short-circuited-grid-modernization/615433/ [https:// 
perma.cc/H8WE-3Y8W].

82. David C. Wagman, It’s Time to Tie the U.S. Electric Grid Together, Says NREL 
Study, IEEE Spectrum (Aug. 8, 2018), https://spectrum.ieee.org/after- 
almost-100-years-of-talk-time-might-be-right-to-strengthen-the-intercon-
nect [https://perma.cc/6G2G-X4JH] (“HVDC lines could cut through 
some of the red tape [caused by seams].”). See also HVDC: The Future of Long- 
Distance and Renewables Transmission, Guidehouse Insights (Jan. 11, 
2018), https://guidehouseinsights.com/news-and-views/hvdc-the-future-
of-long-distance-and-renewables-transmission [https://perma.cc/7GT2-
CYFS] (emphasis added).

83. See U.S. Energy Info. Admin., Assessing HVDC Transmission for Im-
pacts of Non-Dispatchable Generation 1, 9 (2018); Wagman, supra 
note 82.

neighbors face energy shortages.84 Fewer generation plants 
would be required to generate electricity over a wider ser-
vice area, demonstrating efficiency and economic gains, 
decreasing customers’ rates,85 and helping generators con-
sistently meet consumer demand,86 all of which ultimately 
goes toward ensuring reliability.87

The polar vortex that ravaged Texas demonstrates the 
worst-scenario outcome of unresolved seams issues. The 
Electric Reliability Council of Texas (“ERCOT”) operates 
a majority of Texas's grid.88 ERCOT’s market structure 
and the physical characteristics of its isolated grid—its 
asynchronous phase frequency and lack of significant 
interconnections with other grid-balancing regions—cre-
ated Texas's seam and hindered the state from import-
ing power generated from its neighbors during its energy 
shortages.89 Although Texas's ERCOT-operated grid is 
deliberately stand-alone,90 unlike the previously mentioned 
disparate institutional structures which inadvertently cre-
ated seams between developing RTOs’ grids,91 Texas's 
crisis demonstrates the seams’ negative impacts on util-
ity customers. The storm incapacitated the state’s power 
generation sources, decreasing the available energy supply, 
and skyrocketing customers’ utility bills.92 Texas's inabil-
ity to remedy its energy scarcity through power generated 
by neighboring regions left thousands without electric-
ity, heat, and water.93 In contrast, during the same win-
ter storm, Oklahoma imported power across state lines 
through its SPP-operated grid, sparing Oklahomans from 
Texas's dire situation.94

84. PJM’s inability to share their energy surplus from wind generation with 
MISO and SPP due to congestion at the MISO-PJM seam during the Feb-
ruary 2021 polar vortex highlights HVDC’s necessity. Gramlich & Cas-
pary, supra note 8, at 47.

85. In a study showing the effects of seam penetration, consumers would save 
$3.6 billion a year by 2038. See Fairley, supra note 81; Wagman, supra 
note 82.

86. See generally Uhlenhuth, supra note 22; Wagman, supra note 82.
87. Id. Despite HVDC’s benefits, usage for cross-seam transmission is mini-

mal. Out of the 1,100 GW (1,100,000 megawatts (“MW”) of the United 
States’ total transmission capacity, only 1,320 MW just 0.5% of that total 
capacity, is transmitted across the Eastern and Western Interconnections’ 
seam, barely keeping the United States’ major energy systems together. Wag-
man, supra note 82 (“Almost like safety pins holding together an elaborate 
wedding dress,” only seven small transmission connection systems near the 
Rocky Mountains, that are 30-40 years old and reaching the end of their 
lifespans, transmit this tiny capacity.).

88. Although ERCOT has similar functions to RTOs, it is not considered one. 
ERCOT’s operation within state boundaries also prevents federal oversight 
from FERC. See Galbraith, supra note 4.

89. See Pike, supra note 5. Cherry, supra note 29.
90. An unfortunate and accurate reflection of Texas's nickname, the “Lone Star 

State.” See Galbraith, supra note 4.
91. See Ilic & Hyman, supra note 67, at 28; Garg, supra note 18; Uhlenhuth, 

supra note 19.
92. Giulia McDonnell et al., His Lights Stayed on During Texas’ Storm. Now 

He Owes $16,752, N.Y. Times (Mar. 1, 2021), https://www.nytimes. 
com/2021/02/20/us/texas-storm-electric-bills.html [https://perma.cc/FH2E- 
TVYD].

93. Irina Ivanova, Texas’ Frozen Power Grid Is a Preview of Climate Change Di-
sasters to Come, CBS News (Feb. 19, 2021), https://www.cbsnews.com/ 
news/texas-power-outage-storm-climate-change/ [https://perma.cc/UV4X- 
4SUS].

94. Jack Money, Being Out of Power Even Once in February Was Unacceptable. 
But It Could Have Been Far, Far Worse, The Oklahoman (Mar. 7, 2021), 
https://www.oklahoman.com/story/business/columns/2021/03/07/being-
out-of-power-even-once-in-february-was-unacceptable-but-it-could-have-
been-far-far-worse/335779007/ [https://perma.cc/R2UC-48MB] (“Okla-
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The winter storm of February 2021 also demonstrates 
how seams interfere with renewable energy deliverability. 
Although states like Oklahoma can share power intrare-
gionally within SPP,95 congestion at the MISO-PJM seam 
interregionally hindered PJM from exporting its surplus 
wind-generated power to neighboring regions that needed 
power at the height of the winter storm.96

In a frustrating cycle, the very institutional disparities 
that inadvertently gave rise to seams—RTOs’ differing 
standard market designs, methods of determining elec-
tricity’s value, cost recovery calculations, and transmission 
planning procedures—also obstruct implementation of 
the technical cure to seams in interregional transmission 
development.97 RTOs’ incompatible institutional elements 
have worn down the cooperation necessary to collaborate 
and facilitate planning.98 Some projects have been hin-
dered by cost allocation disputes,99 misaligned processes,100 
or stakeholders’ concerns.101 FERC has made significant 
attempts to resolve these conflicts between regional grid 
operators and facilitate cross-seam transmission develop-
ment to connect renewable generation to the grid.102 One 
of these attempts is Order No. 1000, which focuses on 
the cost allocation interests in interregional planning103 
out of “concern that the lack of coordinated transmission 
planning processes across the seams of neighboring trans-
mission planning regions could be needlessly increasing 
costs for customers.”104 Although RTOs have met Order 
No. 1000’s requirement to conduct interregional planning 
studies,105 most of these studies have not evolved into tan-
gible projects.106

homans were spared the disaster that unfolded in Texas, in large part because 
utilities and other power providers here participate in a system that oversees 
the delivery of power across a 14-state region.”).

95. Id. (emphasis added).
96. Rob Gramlich, Observations on Winter Electric Reliability Event in South 

Central U.S., Energy Cent. (Feb. 17, 2021), https://energycentral.com/c/
gr/observations-winter-electric-reliability-event-south-central-us [https://
perma.cc/P2LD-S74S] (emphasis added) (“As is often the case, a large 
amount of transmission congestion at the MISO-PJM seam in Illinois and 
Indiana prevented more power from reaching SPP and MISO. . . . PJM’s 
wind output was very high.”).

97. Lieberman, supra note 71, at x.
98. Garg, supra note 18, at 12-13 (enumerating three examples of disputes 

between RTOs arising from interregional plans and contracts).
99. Jeffrey Tomich, Joint-Operating Dispute Reignites Between Midwest Grid 

Operators, E&E News (Feb. 28, 2014), https://energynews.us/2014/03/03/
joint-operating-dispute-reignites-between-midwest-grid-operators/ [https:// 
perma.cc/8CPV-CHC8].

100. Cristin Lyons et al., Scott Madden Management Consultants, 
FERC Order No. 1000: Five Years On 7 (2016) (discussing interregional 
planning process inefficiencies that have stalled projects such as requiring 
projects meet identical needs in both regions, which is difficult to evaluate 
due to differences between RTOs).

101. Schulte & Fletcher, supra note 24, at § 6 (“most of the revenues of in-
vestor-owned utilities are retail-regulated at the state level. Several of the 
investor-owned utilities  . . . expressed concern about whether their state 
regulators would allow them cost recovery of investments in out-of-state 
transmission resources.”).

102. See, e.g., Order No. 1000, supra note 20, at 66.
103. See, e.g., Order No. 1000, supra note 20, at 612–93 (suggesting six standard 

cost-allocation methods for RTOs engaged in joint planning).
104. Id. at 276.
105. Id. at 118.
106. Schulte & Fletcher, supra note 24, at 106,773 (“While . . . RTOs/ISOs 

have fulfilled Order 1000 requirements to post their interregional plan-
ning efforts on their websites, interregional transmission projects are 
not happening”).

However, one outlier project has advanced beyond the 
rest. In December 2019, MISO and PJM approved the 
SOO Green HVDC Link Project (“SOO Green”), the first 
set of interregional projects in a service region spanning Illi-
nois, Indiana, Wisconsin, Michigan, and Ohio.107 MISO 
and PJM’s preliminary joint study showed three conges-
tion locations on the MISO-PJM seam,108 which impeded 
PJM’s renewable generation from reaching MISO and SPP 
during February 2021’s polar vortex.109 The congestion 
impacts at the MISO-PJM seam coupled with the retire-
ment of older generation plants in the service areas neces-
sitated interregional transmission development to ensure 
both grids’ reliability.110 SOO Green proposed developing 
high-voltage direct current transmission to penetrate the 
MISO-PJM seam and “integrate large volumes of renew-
able energy.”111 With FERC’s authorization,112 private-
sector financial backing,113 and minimal opposition from 
neighboring property owners,114 this interregional project 
was optimistically heralded as the first of its kind to mean-
ingfully answer Order No. 1000’s call.115

Disappointingly, SOO Green fell for one of interre-
gional planning’s classic logistical blunders—misaligned 
planning processes between the two RTOs. Because SOO 
Green’s cost recovery model is different from all other PJM 
transmission projects, PJM designated it as a generation 
project rather than a transmission project.116 SOO Green 
is now at the back of PJM’s generation project pipeline to 
be studied, stalling its planned construction date from late 
2021 to mid 2023.117 One jurisdiction over, MISO received 

107. Rao Konidena, Hope for Storage Developers as the First Interregional Trans-
mission Project Approaches Approval, Renewable Energy World (June 9, 
2020), https://www.renewableenergyworld.com/storage/hope-for-storage-
developers-as-the-first-interregional-transmission-project-approaches-
approval/ [https://perma.cc/DG46-8BDR]; see also Jasmin Melvin, US 
FERC Backs MISO-PJM Interregional Transmission Planning Improvements, 
S&P Glob. Mkt. Intel. (Dec. 3, 2019), https://www.spglobal.com/platts/
en/market-insights/latest-news/electric-power/120319-us-ferc-backs-miso- 
pjm-interregional-transmission-planning-improvements/ [https://perma.
cc/EU7D-5SRL].

108. Konidena, supra note 107; John Moore, New MISO Grid Plan Could Solve 
Power Supply Problems, Sustainable FERC (Aug. 13, 2020), https://sus-
tainableferc.org/new-miso-grid-plan-could-solve-power-supply-problems/ 
[https://perma.cc/FL7Z-NVLS].

109. See Gramlich, supra note 96.
110. Konidena, supra note 107.
111. Robert Walton, Propelling the Transition: New and Better Transmission Is Key 

to Zero Carbon; Here’s What’s Driving It, Util. Dive (Aug. 19, 2020), https://
www.utilitydive.com/news/propelling-the-transition-new-and-better-trans-
mission-is-key-to-zero-carbo/582331/ [https://perma.cc/9BWP-59YK].

112. Id.
113. SOO Green is financially backed by Jingoli Power, Copenhagen Infrastruc-

ture Partners, and Siemens Energy. Jennifer Runyon, Underground HVDC 
Line to Connect Renewables, Other Generators in MISO, PJM Markets, 
Power Eng’g (Aug. 5, 2020), https://www.power-eng.com/renewables/
underground-hvdc-to-connect-renewables-other-generators-in-miso-pjm-
markets/ [https://perma.cc/2ULB-SFTZ].

114. Only 11 out of more than 2000 property owners on the project’s planned 
corridor voiced objections. Kari Lydersen et al., Underground Midwest 
Transmission Project Is Hung Up in PJM’s Generation Queue, Energy News 
Network (Mar. 26, 2021), https://energynews.us/2021/03/26/under 
ground-midwest-transmission-project-is-hung-up-in-pjms-generation-queue/ 
[https://perma.cc/JC26-HDT6].

115. See Project Overview, SOO Green (2020), https://www.soogreenrr.com/
project-overview/ [https://perma.cc/KE8Q-GC62].

116. See Lydersen et al., supra note 114.
117. See Jeffrey Tomich, Midwest Transmission Morass: A 100% Clean Power Warn-

ing?, Wind-Watch (Mar. 25, 2021), https://www.wind-watch.org/news/ 
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FERC approval to apply a separate transmission process 
for projects using SOO Green’s cost recovery model,118 
avoiding PJM’s pitfall. As of April 2021, SOO Green’s 
project developers are at the transmission siting stage with 
the Iowa Utilities Board in MISO territory, far ahead of 
PJM.119 But thanks to PJM, the Iowa siting process is also 
delayed while developers wait for SOO Green to reach the 
front of PJM’s generation pipeline.120 Misaligned time lines 
stalled this critical project meant to overcome seams and 
integrate renewables—an issue FERC has yet to address, 
even in Order No. 1000.

Since Order No. 1000’s inception, highlighted by the 
derailment of SOO Green, the current regulatory scheme 
has an abysmal track record with a lack of significant 
interregional transmission progress.121 To improve this 
track record, FERC must broaden its scope from Order 
No. 1000’s focus on cost allocation to a rule that com-
prehensively encompasses all of the institutional dispari-
ties between RTOs—including misaligned processes and 
lack of stakeholder engagement—that created and per-
petuate seams.

II. Legal Background

The disjointed nature of federal and state jurisdiction,122 
RTOs institutional incompatibilities,123 and misaligned 
planning processes from involved stakeholders,124 have 
led to a dysfunctional regime. Coupled with the disparate 
institutional characteristics between RTOs, it is no won-
der seams persist in interregional energy transmission. 
This part lists limitations to FERC’s power, details the 
dysfunctional jurisdictional divide over transmission sit-
ing, and introduces federal backstop siting. This part also 
analyzes FERC’s attempt to spur interregional transmis-
sion with a focus on integrating renewables and solving 
cost allocation conflicts through Order No. 1000 and the 
Order’s inefficiencies.

A. Limitation to FERC Jurisdiction 
Over Electric Transmission

The electric grid is a ripe ground for federalism anxiety.125 
Federal control over interstate transmission arose out of the 
U.S. Supreme Court decision in Public Utils. Comm’n v. 

2021/03/26/midwest-transmission-morasss-a-100-clean-power-warning 
[https://perma.cc/T69F-G2XP].

118. See id.
119. See id.
120. Id.
121. See Schulte & Fletcher, supra note 24, at 106,773.
122. See Klass & Wilson, supra note 14, at 1814–15.
123. Garg, supra note 18, at 1; Welton, supra note 23, at 226 (“FERC deferred 

to RTOs to shape their own processes. The result . . . a profusion of dense, 
convoluted RTO stakeholder governance processes, each with its own 
quirks.”); see Ilic & Hyman, supra note 67.

124. See Tomich, supra note 117.
125. Eisen et al., supra note 39, at 23.

Attleboro Steam & Elec. Co.126 As transmission lines crossed 
state borders, it was impossible to tell which electrons came 
from within the state or from neighboring states.127 The 
Federal Power Act of 1935 was Congress’ answer, autho-
rizing the Federal Power Commission (now FERC) to 
regulate interstate transmission through the Commerce 
Clause.128 Although federal jurisdiction over the grid has 
expanded over the past century, states still have power over 
transmission construction siting,129 laying the groundwork 
for a federalism battle.

Although EPAct 2005 delegated reliability responsibil-
ity to FERC through Federal Power Act Section 215,130 
there are express limitations to FERC’s ability to compel 
transmission expansion. EPAct 2005 did not give FERC 
jurisdiction over generation facilities that supply power 
through transmission lines,131 nor did it give FERC author-
ity to ensure adequacy of generation and transmission 
capacity or promulgate and enforce requirements for con-
struction or enlargement of transmission facilities.132 These 
provisions reinforced states’ already existing jurisdiction 
over transmission siting despite FERC’s growing responsi-
bility to ensure transmission reliability.133

Utility companies must comply with local land use reg-
ulations and ordinances.134 In most states, project develop-
ers must receive a certificate of convenience and necessity 
from state regulators. This process is very different in each 
state,135 mirroring the RTOs’ institutional incompat-

126. Pub. Utils. Comm’n v. Attleboro Steam & Elec. Co., 273 U.S. 83, 88 
(1927) (applying the Commerce Clause to interstate transmission, therefore 
subject to federal jurisdiction).

127. Eisen et al., supra note 39, at 736 (“. . . electrons simply flow in the path 
of least resistance, not based on contractual obligations”).

128. 16 U.S.C. § 824(a)–(b)(1) (2018).
129. Id.; Piedmont Env’t Council v. FERC, 558 F.3d 309, 310 (4th Cir. 2009) 

(“The states have traditionally assumed all jurisdiction to approve or deny 
permits for the siting and construction of electric transmission facilities.”).

130. Energy Policy Act of 2005, 16 U.S.C. § 824o (2006). See also Fed. Energy 
Reg. Comm’n, Reliability Primer, supra note 50, at 5.

131. Jonathan Schneider & Jonathan Trotta, What We Talk About When We 
Talk About Resilience, 39 Energy L.J. 353, 364 (2018) (citing 16 U.S.C. 
§ 824o(i)(2)) (“This section does not authorize the ERO or the Com-
mission to order the construction of additional generation or transmis-
sion capacity.”).

132. Energy Policy Act of 2005, 16 U.S.C. § 824o(a)(3) (2006) (“The term 
“reliability standard” means a requirement, approved by the Commis-
sion  .  .  .  but the term does not include requirement to enlarge such 
[transmission] facilities or to construct new transmission capacity or gen-
eration capacity.”).

133. New York v. FERC, 535 U.S. 1, 18–20 (2002) (discussing FERC’s authority 
over transmission); PacifiCorp, 69 F.E.R.C. P 61,099 (1994) (“Moreover, 
the siting of new transmission facilities is a state matter in which we are not 
involved, and [Intervenor] should direct its comments on siting matters to 
the relevant state authorities.”); see Energy Policy Act of 2005, 16 U.S.C. 
§ 824(b) (2006). EPAct 2005 added § 216 to the Federal Power Act grant-
ing FERC “backstop siting authority,” which seemingly conflicts with the 
language of § 215. State public utility commissions (PUCs) regulate retail 
rates, enforcing facility standards and services provided. Eisen et al., supra 
note 39, at 23.

134. Eisen et al., supra note 39, at 23.
135. The Brattle Grp., Survey of Transmission Siting Practices in the 

Midwest 16 (2004)
The differences in siting practices that we have noted—different 
schedules, different degrees of “onestop” permitting, different scope 
(need and/or environmental review) do not appear to create any 
insurmountable obstacles to the sitting of interstate lines. Differ-
ent procedures and different information requirements create ad-
ditional costs for the applicant, but that would presumably be taken 
into account by the applicant in its evaluation of a proposed line.



 90 THE GEORGE WASHINGTON JOURNAL OF ENERGY AND ENVIRONMENTAL LAW Vol. 13 No. 1

ibilities, especially in their disparate planning processes 
and timetables.136 Meeting these different organizational 
requirements and facing possible timetable delays may also 
result in additional costs.137 A project delay in one state 
will, in turn, delay the entire project across state lines.138 
Besides state siting requirements, transmission developers 
must also persuade local authorities to enforce the rights-
of-way that utilities rely on to deliver their services.139 The 
wrath of local residents is also one of the most troublesome 
hurdles to overcome in transmission siting.140 Landowners’ 
opposition has led to litigation that further delays trans-
mission line construction.141

However, there are some limitations to state jurisdiction 
over transmission siting. While FERC cannot make RTO 
membership mandatory for utilities, the Commission is 
allowed to prevent states from “blocking or frustrating” 
coordination efforts.142 State legislatures cannot prohibit 
utilities from participating in coordinating entities, and 
thus, lose regulatory power over their electric utilities when 
they join RTOs.143 More drastically, EPAct 2005 added 
Section 216 of the Federal Power Act, authorizing the fed-
eral government to use “backstop siting” over transmission 
siting—a power usually exclusively granted to states—
essentially sidestepping state requirements in limited cir-
cumstances concerning reliability, transmission congestion 
reduction, and public interest.144 However, backstop siting 
has been highly controversial.145 To date, there has been 
only one federal permit applicant for an interstate transmis-
sion project—which was later withdrawn.146 This author-

 Alison Berry, Getting Right-of-Way Right: Landowner Compensa-
tion for Electric Power Transmission Rights-of-Way 2 (2013). Com-
pare N.Y. Pub. Serv. Law § 122 (Consol. 2021), with N.D. Cent. Code 
§ 49.03-02 (2021).

136. The Brattle Grp., supra note 135, at 16.
137. See, e.g., id.
138. Cf., Jeffrey Tomich, Midwest Transmission Morass, supra note 117 (detailing 

the SOO Green project’s delay in PJM despite its advanced stages in MISO, 
stalling the entire project by two years.); supra Part I, Section D.

139. Id.
140. Avi Zevin et al., Building a New Grid Without New Legislation: A 

Path to Revitalizing Federal Transmission Authorities 1 (2020).
141. Kreutzer v. Ill. Com. Comm’n, 936 N.E.2d 147, 165‒66 (Ill. App. Ct. 

2010) (finding that the Illinois Commerce Commission failed to comply 
with state law when granting certificate of convenience and necessity to 
the utility which would have crossed plaintiff homeowners’ property); No 
Power Line, Inc. v. Minn. Env’t Quality Council, 250 N.W.2d 158, 160 
(Minn. 1976) (finding that plaintiffs had standing concerning the issuance 
of certificate of corridor compatibility to the construction of a high-voltage 
transmission line); see, e.g., Houle v. Cent. Power Elec. Coop., Inc., No. 
4:09-cv-021, 2011 U.S. Dist. LEXIS 41955, at 1 (D.N.D. Mar. 24, 2011) 
(recommending that the defendant power company’s motion to dismiss be 
denied in the face of plaintiff’s request for injunctive relief for transmission 
construction occurring on tribal land).

142. Joel B. Eisen, Regulatory Linearity, Commerce Clause Brinksmanship, and 
Retrenchment in Electric Utility Deregulation, 40 Wake Forest L. Rev. 
545, 574‒76 (2005) (citing The New PJM Cos., 106 F.E.R.C. P 63,029, 
P63,029.14, at 65,300 (2004)).

143. Id.
144. 16 U.S.C. § 824p (2018).
145. Federal backstop siting authority has drawn ire from states’ rights advocates. 

James W. Moeller, Interstate Electric Transmission Lines and States’ Rights in 
the Mid-Atlantic Region, 40 B.C. Env’t Affs. L. Rev. 77, 80 (2013).

146. Fed. Energy Reg. Comm’n, FERC Staff Preliminary and Conceptual 
Transmission Siting Proposal 3 (2011).

ity has never been fully exercised and further attempts to 
facilitate backstop siting has been curbed by the courts.147

B. Section 216 of the Federal Power Act 
and Its Challenges

1. Provisions

EPAct 2005 made significant changes to federal jurisdic-
tion and delegated “backstop siting” authority to the U.S. 
Department of Energy (“DOE”) to site long-distance 
transmission lines in limited circumstances.148 To exer-
cise this authority, DOE must first designate an area to 
be a “national interest electric transmission corridor” 
(“NIETC”).149 To designate NIETCs, DOE must conduct 
a congestion study in consultation with affected states and 
accept input from other stakeholders.150 These transmission 
corridors are defined as geographic areas facing adverse 
electric transmission capacity constraints or congestion 
that may negatively impact customers,151 such as regional 
boundaries’ electric seams.152 Additional criteria include: 
(1) whether economic vitality and development would be 
constrained by lack of adequate or reasonably priced elec-
tricity; (2) whether economic growth would be jeopardized 
by reliance on limited sources of energy; (3)  whether a 
diversification of supply is warranted; (4)  whether desig-
nating the transmission corridor would contribute to the 
United States’ energy independence; (5) whether a desig-
nation would be in the interest of national energy policy; 
and (6) whether the designation would enhance national 
defense and homeland security.153 Section 216 also desig-
nates DOE to act as the lead agency for coordinating all 
applicable federal authorization and related environmental 
reviews required to site a transmission facility.154

In cases of state inaction, e.g., state regulators 
“with[holding] approval for more than 1 year after the fil-
ing of an application”155 for a permit, FERC is authorized to 
issue federal “permits for the construction or modification 
of electric transmission facilities.”156 This federal permit 
grants the utility holder authority to acquire rights-of-way 

147. Brian R. Gish, Is FERC Backstop Siting Authority Still Alive?, Power Mag. 
(May 1, 2011), https://www.powermag.com/is-ferc-backstop-siting-author-
ity-still-alive/ [https://perma.cc/WD3J-GC6C].

148. Energy Policy Act of 2005, Pub. L. No. 109-58, § 1221, 119 Stat. 594, 949 
(2005) (codified as amended at 16 U.S.C. § 824).

149. 16 U.S.C. § 824p(a) (2018).
150. 16 U.S.C. § 824p(a)(1) (2018).
151. 16 U.S.C. § 824p(a)(4) (2018).
152. See Dept. of Energy, FACT SHEET: Designation of National Inter-

est Electric Transmission Corridors, As Authorized by the Energy 
Policy Act of 2005 1 (2011):

These National Corridors comprise geographic areas where con-
sumers are adversely affected by transmission capacity constraints 
or congestion. The boundaries of the National Corridors extend 
beyond the immediate areas experiencing electric transmission con-
gestion so as to include areas of the country with a wide range of 
potential sources of electricity generation.

153. 16 U.S.C. § 824p(a)(4) (2018).
154. 16 U.S.C. § 824p(h)(2)–(5) (2018).
155. 16 U.S.C. § 824p(b)(1)(c)(i) (2018).
156. 16 U.S.C. § 824p(b) (2018).
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using eminent domain,157 effectively preempting state and 
local authorities.158 FERC must then determine whether 
a proposed NIETC project meets the following criteria: 
(1) it will be used for transmission of energy in interstate 
commerce; (2) it is consistent with the public interest; (3) it 
will reduce transmission congestion and benefit consum-
ers; (4)  it is consistent with energy policy and promotes 
energy independence; (5) if the project is a modification of 
an existing transmission line, it must maximize transmis-
sion and capabilities of the existing infrastructure.159

DOE’s designation of two NIETCs, the Mid-Atlan-
tic Corridor and the Southwest Corridor,160 have been 
vacated,161 and no construction permits for transmission 
projects in NIETCs had been issued in the years following. 
A single federal permit applicant for an interstate transmis-
sion project was initiated, but later withdrawn.162

2. Challenges

Besides the qualifications listed within the statute, siting 
authority has been limited further by U.S Court of Appeals 
for the Fourth Circuit and U.S. Court of Appeals for the 
Ninth Circuit decisions.163 In Piedmont Env’t Council v. 
FERC (“Piedmont”), the Fourth Circuit reversed FERC’s 
Order No. 689, which had set forth stakeholder engage-
ment and pre-filing requirements to exercise Section 216 
of the Federal Power Act.164 Order No. 689 also con-
tained FERC’s interpretation of the statutory prerequisite 
that must be met before it could issue a federal permit: 
per the order, a state withholding approval of an inter-
state transmission project included an outright denial of 
the project.165 The Fourth Circuit rejected this interpre-
tation, cited the plain meaning of the word “withheld” 
in the statute, and held that Order No. 689’s definition 
of “withheld” improperly encompassed outright denial 
of a transmission project siting certificate.166 The Fourth 
Circuit’s interpretation of the word “withheld” in Sec-
tion 216(b)(1) barred FERC’s authority to override state 

157. 16 U.S.C. § 824p(e)(1) (2018).
158. See U.S. Const. art. VI, cl. 2.
159. 16 U.S.C. § 824p(b)(2)–(6) (2018).
160. Dep’t of Energy, supra note 152, at 1. (“The Mid-Atlantic Area National 

Corridor includes certain counties in Ohio, West Virginia, Pennsylvania, 
New York, Maryland, Virginia, and all of New Jersey, Delaware, and the 
District of Columbia. The Southwest Area National Corridor includes cer-
tain counties in California and Arizona.”).

161. Cal. Wilderness Coal. v. Dep’t of Energy, 631 F.3d 1072, 1106 (9th Cir. 
2011); H. David Gold, Infrastructure Series: Fast-Tracking Electric Transmis-
sion Infrastructure, WilmerHale: Inights & News (Mar. 8, 2018), https://
www.wilmerhale.com/en/insights/client-alerts/2018-03-08-infrastructure-
series-fast-tracking-electric-transmission-infrastructure [https://perma.cc/ 
5CSK-MT6E].

162. Debbie Swanstrom & Meredith M. Jolivert, DOE Transmission Corridor 
Designations & FERC Backstop Siting Authority, 30 Energy L.J. 415, 416 
(2009).

163. Cal. Wilderness Coal., 631 F.3d at 1115; Piedmont Env’t Council v. FERC, 
558 F.3d 304, 316 (4th Cir. 2009).

164. Regulations for Filing Applications for Permits to Site Interstate Electric 
Transmission Facilities (Order 689), 71 Fed. Reg. 69,440, 69,451 (Dec. 1, 
2006) (codified at 18 C.F.R. §§ 50.4, 50.5) [hereinafter Order No. 689].

165. Id. at 69,444; see also Piedmont Env’t Council, 558 F.3d at 323.
166. Piedmont Env’t Council, 558 F.3d at 323.

regulators in cases when an application was denied.167 In 
the same case, FERC also amended its National Environ-
mental Policy Act (“NEPA”)—implementing regulations 
to include federal permit applications—without consult-
ing the Council on Environmental Quality (“CEQ”) as 
required.168 The Fourth Circuit found that FERC’s failure 
to consult with CEQ before issuing a rule that affected 
NEPA was unlawful.169

In Cal. Wilderness Coal. v. Dep’t of Energy, the Ninth 
Circuit held that DOE’s designation of the two NIETCs 
did not meet Section 216’s statutory requirements when 
it did not conduct environmental impact assessments and 
failed to consult with affected states within the designated 
NIETC.170 Although DOE allowed state input through a 
notice-and-comment period and held a technical confer-
ence, the court found that those interactions did not meet 
the standard of an actual “consultation.”171 In fact, DOE 
excluded states in key decisionmaking steps of their designa-
tion process by failing to invite the states to a workshop on 
the required congestion study and not releasing the model-
ing data used to conduct the study.172 This meant there was 
no “meaningful dialogue” nor “meaningful exchange of 
information.”173 Furthermore, the court found that DOE 
unlawfully failed to conduct the NEPA-required environ-
mental impact assessment and to issue an environmental 
impact statement before designating the NIETCs.174 The 
Ninth Circuit’s decision vacated DOE’s transmission cor-
ridor designation based on these two failures.175

Notably, neither the Fourth Circuit nor the Ninth Cir-
cuit rulings struck down Section 216 as unconstitutional, 
nor did they preclude backstop siting from being used.176 
Rather, they specify more requirements to be met through 
coordination efforts by consulting with federal agencies,177 
adhering to those agencies’ regulations,178 and meaning-

167. Id. at 309-10. (emphasis added) (“We reverse FERC’s expansive interpreta-
tion of the language in FPA § 216(b)(1)(C)(i) that grants FERC permitting 
jurisdiction when a state commission has ‘withheld approval [of a permit ap-
plication] for more than 1 year.’ The phrase does not include, as FERC held, 
the denial of an application.”). However, in 2021, the most recent iteration 
of the U.S. Senate’s much-lauded Infrastructure Investment and Jobs Act 
includes a provision that amends § 216(b) of the Federal Power Act (16 
U.S.C. § 824p(b)) and explicitly grants FERC permitting jurisdiction in 
cases when a state denies of a transmission construction application. See In-
frastructure Investment and Jobs Act, H.R. 3684, 117th Cong. § 40105(b) 
(as reported by the Senate Aug. 10, 2021).

168. Piedmont Env’t Council, 558 F.3d at 318 (emphasis omitted) (“an agency has 
a continuing duty to review its procedures (or regulations) ‘and in consulta-
tion with the [CEQ] to revise them as necessary to ensure full compliance 
with the purposes and provisions of [NEPA].’”).

169. Id.
170. Cal. Wilderness Coal. v. Dep’t of Energy, 631 F.3d 1072, 1086 (9th Cir. 

2011).
171. Id.
172. Id. at 1085–86.
173. Id.
174. Id. at 1077.
175. Id. at 1106. “We vacate the NIETC Designation and remand the matter to 

DOE to prepare at least an EA to determine whether there are any environ-
mental impacts that significantly affect the quality of human environment, 
and whether, if so, the impacts warrant adjustments.”

176. Piedmont Env’t Council v. FERC, 558 F.3d 304, 312 (4th Cir. 2009).
177. Id. at 310, 318 (remanding for FERC to engage in the required consultation 

with the CEQ).
178. Id. at 318; Cal. Wilderness Coal., 631 F.3d at 1107 (“in undertaking this 

study and in designating any national interest electric transmission corri-
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fully including states’ input during the decisionmaking 
process.179 Furthermore, in S.C. Pub. Serv. Auth. v. FERC, 
the U.S. Court of Appeals for the District of Columbia 
(“D.C.”) Circuit cited Section 216 of the Federal Power Act 
in upholding FERC’s Order No. 1000, specifically quoting 
that “the Commission was authorized  .  .  .  to grant per-
mits for construction of interstate transmission facilities in 
‘national interest electric transmission corridors.’”180

C. Order No. 1000

In Order No. 1000, FERC addresses one of the institutional 
disparities between RTOs that hamper interregional trans-
mission projects and cost allocation. The order provides 
a model framework for transmission projects through six 
allocation principles for regional transmission projects,181 
particularly projects that would facilitate the integration 
of renewable generation.182 In the order, FERC also noted 
“clear and transparent procedures that result in the sharing 
of information regarding . . . potential solutions across the 
seams” would facilitate interregional planning to meet both 
regions’ needs.183 In that vein, Order No. 1000 mandated 
regional planning processes to include studies to “evalu-
ate potential upgrades or other investments that could 
reduce congestion or integrate new resources or loads.”184 
However, the order only mandates the development and 
proposal of interregional transmission projects.185 FERC 
specifically declined to develop interregional coordination 
procedural requirements186; the order specifically does not 
direct utilities or RTOs to complete these projects, and as 
a result, many such proposed projects have been rejected 
or stalled.187

III. Legal Solution

This part outlines a two-step legal cure to implement the 
backstop siting authority of Section 216 of the Federal 
Power Act to electric seams: (1) DOE should delegate the 
entirety of backstop siting authority, including the designa-
tion of NIETCs, to FERC and (2) FERC should issue an 

dors, DOE was to comply with NEPA. . . . DOE will now have to prepare 
new NIETCs based on a new Congestion Study”).

179. See also Cal. Wilderness Coal., 631 F.3d at 1075, 1079. (“We vacate the Con-
gestion Study and NIETC designation and remand the cases to the DOE” 
to prepare a Congestion Study “in consultation with the affected States.”).

180. S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41, 50 (D.C. Cir. 2014).
181. See Order No. 1000, supra note 20, at 2, 279 ("unless a formal interregional 

planning process is required, approval of transmission projects needed to 
allow load to access renewable resources will be difficult, particularly for 
remotely-located resources").

182. See Charles Vansant, FERC Rule 1000: What Does It Mean?, Power Mag. 
(July 1, 2012), https://www.powermag.com/ferc-rule-1000-what-does-it-
mean/ [https://perma.cc/6D8P-6MTF].

183. See Order No. 1000, supra note 20, at 289.
184. See id. at 116-17.
185. See id. at 307 (“this Final Rule requires public utility transmission providers 

in neighboring transmission planning regions to jointly identify and evalu-
ate whether interregional transmission facilities are more efficient or cost-
effective than regional transmission facilities”).

186. Id. at 338.
187. See supra Part I, Section D (describing the hampering of the SOO Green 

HVDC interregional project).

administrative order to centralize the interregional trans-
mission planning process in one forum under the Commis-
sion that models the Natural Gas Act’s voluntary pipeline 
construction pre-filing requirements.188 This would engage 
stakeholders—FERC, state public utility commissions, 
RTOs and balancing authorities that manage regional 
grids, owners of transmission lines, and financers of trans-
mission projects—in the designation of an NIETC and the 
early stages of interregional transmission project develop-
ment. This centralized hub would also integrate Order No. 
1000’s mandated planning and cost allocation principles, 
incorporate RTOs’ interregional transmission studies to 
fulfill the NIETC congestion study procedural require-
ment, coordinate and address stakeholders’ concerns, and 
standardize planning processes between disparate parties.

A. Delegating the Entirety of the 
Backstop Siting Process to FERC

Section 216 of the Federal Power Act directs FERC to 
determine if a proposed NIETC project meets the follow-
ing criteria: (1)  it will be used for transmission of energy 
in interstate commerce; (2)  it is consistent with the pub-
lic interest; (3) it will reduce transmission congestion and 
benefit consumers; (4)  it is consistent with energy policy 
and promotes energy independence; and (5) if the project 
is a modification of an existing transmission line, it must 
maximize transmission capabilities of the existing infra-
structure.189 However FERC’s determination is only made 
after DOE has designated a corridor and state entity has 
decided to withhold approval.190 FERC’s already assigned 
role in the backstop siting procedure could be better sup-
ported if the entirety of the procedure was under the Com-
mission’s oversight and these determinations were found 
earlier in the process.

On June 30, 2020, the U.S. House of Representa-
tives Select Committee on the Climate Crisis explicitly 
endorsed granting the NIETC designation process and 
backstop siting authority to FERC in its Climate Crisis 
Action Report.191 Section 216 of the Federal Power Act 
divides backstop siting procedures—the designation of the 
NIETC and issuing of the federal siting permit—between 
two entities: DOE and its sub-agency, FERC.192 To sim-
plify the backstop siting process and improve coordination 
among interested parties, DOE should delegate its NIETC 
designation and agency-leading coordinating authority to 

188. See 18 C.F.R. § 157.21 (2021) (outlining Natural Gas Act’s voluntary pipe-
line construction pre-filing requirements).

189. 16 U.S.C. § 824p(b)(2)–(6) (2018).
190. Id.
191. Majority Staff of Select Comm. on the Climate Crisis, 116th 

Cong., Report on Solving the Climate Crisis 61 (Comm. Print 2020) 
(“Congress should amend the Federal Power Act to direct FERC, rather 
than DOE, to designate National Interest Electric Transmission Corridors, 
upon application by developers of proposed projects.”).

192. Zevin et al., supra note 140, at 36 (“Nothing in [section 216] or any other 
provision expressly prohibits any delegation of that authority [to conduct 
congestion studies and designate transmission corridors].”).
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FERC.193 This would overcome the bureaucratic hurdle 
of waiting for DOE to take action and initiate the cor-
ridor study before FERC can step in. FERC can easily and 
effectively fulfill the Ninth Circuit’s directive to conduct 
NEPA review and issue environmental impact statements 
as it designates NIETCs—as it already does for interstate 
gas pipelines through FERC’s Office of Energy Projects.194

FERC is also better suited to fulfill the procedural 
requirement for an NIETC congestion study. Currently, 
to designate a geographic area as an NIETC, DOE must 
issue a report finding the area “experience[s] electric energy 
transmission capacity constraints or congestion that 
adversely affects consumers.”195 On its face, these charac-
teristics perfectly describe seams: weakened connections 
between regional grids that create congestion and stymie 
energy transfer and renewables integration, ultimately to 
the detriment of energy consumers.196

Under Order No. 1000’s interregional planning man-
date, RTOs already conduct joint studies on congestion,197 
such as PJM and MISO’s preliminary seams study for 
the SOO Green interregional transmission project.198 In 
2020, SPP and MISO launched a joint study specifically 
to address those congestion areas at their seam.199 As per 
statutory requirement, FERC would conduct its own con-
gestion studies, but could consider data, modeling, and 
findings from the Order No. 1000-mandated joint studies 
conducted by RTOs. Consolidating the NIETC designa-
tion process under FERC would mesh well with Order No. 
1000’s planning mandate, engage RTOs in transmission 
corridor designation decisions, and give more weight to 
interregional transmission development plans. This author-
ity fits within FERC’s established jurisdiction over inter-
state electric transmission200 and is supported by FERC’s 
track record of meaningful stakeholder engagement in 
other procedures, such as the inclusion of state agencies in 
siting of natural gas lines.201 RTOs’ joint congestion stud-

193. Id. (“Delegation of the corridor designation process to FERC .  .  . would 
provide a single forum—with more established procedural processes and 
precedents—for states, landowners, and other stakeholders to engage.”).

194. U.S. Gov’t Accountability Office, GAO-13-221, Interstate and In-
trastate Natural Gas Permitting Processes Include Multiple Steps, 
and Time Frames Vary 13 (2013).

195. 16 U.S.C. § 824p(a)(2) (2018).
196. See supra Part 1, Section D.
197. Order No. 1000, supra note 20, at 116 (requiring RTOs to perform studies 

that evaluate potential upgrades or other investments could reduce conges-
tion or integrate new resources).

198. See Konidena, supra note 107.
199. See Potomac Econs., OMS-RSC Seams Study: Interface Planning 3 

(2020).
200. Cf. S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41, 63 (D.C. Cir. 2014) (“be-

cause the planning mandate relates wholly to electricity transmission, as 
opposed to electricity sales, it involves a subject matter over which the Com-
mission has relatively broader authority”) (citing Duke Power Co. v. FPC, 
401 F.2d 930, 935 (D.C. Cir. 1968) (“explaining that the ‘major emphasis’ 
of the [Federal Power Act] ‘is upon federal regulation of those aspects of the 
industry which—for reasons either legal or practical—are beyond the pale 
of effective state supervision’”)).

201. Pre-Filing Procedures and Review Process for LNG Terminal Facilities 
and Other Natural Gas Facilities Prior to Filing of Applications, 18 C.F.R. 
§  157.21 (2021) (detailing extensive stakeholder engagement coordina-
tion requirements, including information to disclose, setting meetings with 
stakeholders, consultation with state agencies, and detailed plans on how 
the project developer would adhere to state requirements); see, e.g., FERC 
Staff, OEP Gas Outreach Team, Ideas for Better Stakeholder In-

ies can also inform FERC’s determination if an NIETC 
project satisfies the five criteria outlined in Section 216.

FERC is also better suited to meet the Ninth Circuit’s 
standard of “meaningful coordination” to consult with 
other federal agencies during the decisionmaking pro-
cess. In the natural gas pipeline siting and certification 
process, FERC issued a Memorandum of Understanding 
(“MOU”), an interagency agreement on early coordina-
tion of required environmental and historic preservation 
reviews.202 This agreement explicitly includes multiple 
relevant agencies, including the U.S. Environmental Pro-
tection Agency (“EPA”), U.S. Department of Agriculture, 
U.S. Department of the Interior, U.S. Department of 
Commerce, and CEQ.203 This MOU outlines these agen-
cies’ early involvement in an interstate pipeline siting proj-
ect, and directs FERC to establish a schedule for project 
review to prevent unnecessary delays, identify concerns, 
address each agency’s statutory requirements in the pipe-
line certification process, collect data to share with the 
pipeline certification applicant, and resolve disputes.204 
These detailed interagency coordination steps would likely 
meet the Ninth Circuit’s “meaningful consultation” stan-
dard when applied to interregional transmission siting.

B. Applying Lessons From the Natural Gas 
Act’s Certification Process to Interregional 
Transmission Siting

Section 216’s backstop siting provisions on using eminent 
domain to acquire rights-of-way for approved projects205 
almost mirrors the language of Section 7 of the Natu-
ral Gas Act.206 Through the Natural Gas Act, FERC has 
expansive jurisdiction to site interstate pipelines by grant-
ing eminent domain rights to the certificate or permit 
holder.207 On the other hand, Section 216’s stakeholder 
engagement process is vague and does not give clear guid-

volvement in the Interstate Natural Gas Pipeline Planning Pre-
Filing Process 11 (2001).

202. Fed. Energy Reg. Comm’n, Interagency Agreement on Early Coor-
dination of Required Environmental and Historic Preservation 
Reviews Conducted in Conjunction With the Issuance of Autho-
rizations to Construct and Operate Interstate Natural Gas Pipe-
lines Certificated by the Federal Energy Regulatory Commission 1 
(2002).

203. Id. at 2‒4.
204. Id. at 4‒7.
205. 16 U.S.C. § 824p(e)(1) (2018):

.  .  . if the permit holder cannot acquire by contract, or is unable 
to agree with the owner of the property to the compensation to 
be paid for, the necessary right-of-way to construct or modify the 
transmission facilities, the permit holder may acquire the right-of-
way by the exercise of the right of eminent domain in the district 
court of the United States. . . .

206. 15. U.S.C. § 717f(h) (2018):
When any holder of a certificate of public convenience and neces-
sity cannot acquire by contract, or is unable to agree with the owner 
of property to the compensation to be paid for, the necessary right-
of-way to construct, operate, and maintain a pipe line or pipe lines 
for the transportation of natural gas . . . it may acquire the same by 
the exercise of the right of eminent domain in the district court of 
the United States . . . 

207. Id.
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ance, much to DOE’s detriment in Cal. Wilderness Coal.208 
Although Order No. 689 did lay out stakeholder engage-
ment209 and pre-filing requirements for interstate transmis-
sion siting210 and shared similar language with the Natural 
Gas Act’s own provisions,211 it required transmission devel-
opers to wait for states to make permitting decisions before 
initiating the federal pre-filing process.212 Ultimately, it did 
not give developers and stakeholders a central hub within 
FERC to meaningfully engage stakeholders and organize 
otherwise disparate institutional processes. The electric 
transmission pre-filing requirements sharply contrast with 
the Natural Gas Act’s pre-filing requirements. The Natural 
Gas Act’s pre-filing requirements designate FERC as the 
lead agency,213 and is supported by the MOU, which out-
lines detailed steps to include other agencies in natural gas 
pipeline project consultation.214

To exercise the NIETC designation process and imple-
ment backstop siting, FERC should look to the Natural 
Gas Act’s successful centralized process provisions in its 
pre-filing requirements. Following the Fourth Circuit’s 
directive on remand, FERC should consult with CEQ 
before issuing a new order that applies the Natural Gas 
Act’s pre-filing requirements for siting natural gas pipelines 
to transmission lines.

1. The Natural Gas Act Pre-Filing Requirements 
and Permitting Process

In 2002, the FERC Office of Energy Projects’ established 
a pre-filing process that requires applicants to engage with 
stakeholders, including state, local, and other federal agen-
cies, before filing an application for a certificate of pub-
lic convenience and necessity pursuant to Section 7 of the 

208. Cal. Wilderness Coal. v. Dep’t of Energy, 631 F.3d 1072, 1086, 1089 (9th 
Cir. 2011) (holding that DOE’s interactions with states at meetings and 
conferences did not amount to consultation as required in the statute).

209. See 18 C.F.R. § 50.4(a) (2021):
An applicant must develop a Project Participation Plan and file it 
with the pre-filing materials under § 50.5(c)(7) that: (1) Identifies 
specific tools and actions to facilitate stakeholder communications 
and public information, including an up-to-date project Web site 
and a readily accessible, single point of contact within the com-
pany; (2) Lists all central locations in each county throughout the 
project area where the applicant will provide copies of all their fil-
ings related to the proposed project; and (3) Includes a description 
and schedule explaining how the applicant intends to respond to 
requests for information from the public as well as Federal, State, 
and Tribal permitting agencies, and other legal entities with local 
authorization requirements.

210. 18 C.F.R. § 50.5 (2021) (emphasis added).
211. 18 CFR § 157.21(d)(11) (2021):

A description of a Public Participation Plan which identifies spe-
cific tools and actions to facilitate stakeholder communications and 
public information, including a project website and a single point 
of contact. This plan shall also describe how the applicant intends 
to respond to requests for information from federal and state per-
mitting agencies, including, if applicable, the governor’s designated 
agency for consultation regarding state and local safety consider-
ations with respect to LNG facilities.

212. Zevin et al., supra note 140, at n.319.
213. U.S. Gov’t Accountability Off., supra note 194, at 12.
214. Fed. Energy Reg. Comm’n, supra note 202.

Natural Gas Act.215 Although the pre-filing requirements 
are “optional,”216 project developers frequently use this pro-
cess to improve their project proposals and avoid future 
problems.217 The pre-filing requirements also direct project 
developers to assess market needs, consider project feasibil-
ity, study potential site locations,218 and address cost con-
cerns. This allows developers to identify, document, and 
solve potential issues early in the process and incorporate 
environmental mitigation measures in the project design in 
a single forum.219 The Natural Gas Act’s certification pro-
cess is successful “because FERC acts as a lead agency in 
coordinating multiple stakeholders.”220 In the Natural Gas 
Act’s pre-filing phase, FERC initiates contact with other 
federal, state, and local agencies to determine the scope 
of the project, and manage stakeholders with cooperation 
from the project developer.221

After the project developer conducts open houses 
to answer questions about the project from stakehold-
ers, FERC automatically initiates and supervises NEPA 
processes to issue an environmental impact statement or 
environmental assessment, coordinating with all agencies 
involved in environmental issues, most notably EPA.222 
After the pre-filing phase, FERC then establishes the 
schedule for environmental review based on the scope and 
complexity of the project, other agencies requirements, 
and the developers’ requested time frame.223 Although 
FERC has no authority to enforce the schedule with other 
cooperating agencies, this step is reassuring to project 
developers and provides a more certain framework for 
project completion.

Not only do project developers benefit,224 but interested 
parties, such as environmental groups, also benefit from 
the transparency mandated by these pre-filing and appli-
cation requirements, and other agency stakeholders, who 
can more efficiently fulfill their statutory requirements for 
a federal project.225 Through a streamlined, consolidated 
process, FERC’s Natural Gas Act certification require-

215. INGAA Found., FERC NEPA Pre-Filing Process: Milestones for 
Success 1 (2003).

216. Pre-Filing Procedures for Review of LNG Terminals and Other Natural Gas 
Facilities, 18 C.F.R. §§ 153–157 (2021).

217. U.S. Gov’t Accountability Off., supra note 194, at 13 (“[I]n 2012, 67 
percent of applicants for major interstate pipeline construction projects 
chose to use [the pre-filing] phase.”). See also Cong. Rsch. Serv., R45239, 
Interstate Natural Gas Pipeline Siting: FERC Policy and Issues for 
Congress 3 (2018).

218. Pre-Filing Environmental Review Process, FERC (May 29, 2020), https:// 
www.ferc.gov/media/pre-filing-environmental-review-process [https://perma. 
cc/99LZ-QJEZ]. See also 15 U.S.C. § 717f(c)(1)(A) (2018) (“No natural-
gas company . . . shall . . . undertake the construction . . . or operate [natural 
gas facilities] . . . unless there is in force . . . a certificate of public conve-
nience and necessity issued by the Commission”).

219. Cong. Rsch. Serv., supra note 217, at 3.
220. U.S. Gov’t Accountability Off., supra note 194, at 12.
221. Id. at 12-13.
222. Id. at 13.
223. Id. at 15.
224. Id. at 14 (“one natural gas industry representative noted that the pre-filing 

phase has made the overall process less complicated. Another stated that it 
has resolved potential project “derailers” . . . and has saved time for obtain-
ing a permit”).

225. Id. (“[a] representative from an environmental group commended FERC 
for establishing an e-mail notification system that enables the public to sign 
up for e-mails on the progress of a specific project”).
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ments invite stakeholder collaboration at the initial stages 
of the project, maximize public involvement and transpar-
ency, and account for all the disparate parties’ separate 
processes within the project’s time line.226 Overall, natural 
gas pipeline developers and stakeholders are better engaged 
and informed with an efficient FERC-led process.227

2. Applying the Natural Gas Certification Process 
to Backstop Siting

Per the Fourth Circuit’s directive in Piedmont, FERC 
should consult with CEQ before issuing a new order incor-
porating the Natural Gas Act’s pre-filing requirements to 
backstop siting.228 Because the Natural Gas Act’s pre-filing 
requirements automatically trigger FERC’s NEPA review 
process and require developers to conduct their own envi-
ronmental studies with an environmental impact statement 
or environmental assessment in mind, applying these provi-
sions to backstop siting would more than satisfy the Ninth 
Circuit’s directive to DOE.229 The Natural Gas Act’s stake-
holder engagement processes in its pre-filing requirements 
would also pass the Ninth Circuit’s muster of meaning-
ful coordination efforts by consulting with federal agen-
cies, adhering to those agencies’ regulations, and including 
states’ input during the decisionmaking process.230

Order No. 689 was limiting in that it forbade develop-
ers from using federal pre-filing procedures and state sit-
ing applications within the same year—forcing developers 
and federal agencies to wait for state decisions,231 effectively 
stalling any potential interregional transmission project 
and project coordination. States did not tangibly benefit 
from this protection of their transmission siting jurisdic-
tion.232 Learning from Order No. 689’s shortfalls, in a new 
order, FERC should use Section 7 of the Natural Gas Act’s 
certification requirements as a model to engage transmis-
sion project stakeholders with disparate governance struc-
tures and priorities within a single regulatory mechanism 
and assume the role of lead agency. FERC should admin-
ister the procedural structure of this new order through 
its Office of Energy Projects, which guides applicants and 

226. Id. (“another industry representative said that early identification of stake-
holders also increases coverage of potential resource impact issues so that 
appropriate surveys, mitigation practices, coordination with local and state 
requirements, and planning for habitat management or conservation can be 
coordinated with proposed project construction timelines”).

227. Zevin et al., supra note 140, at 17.
228. Piedmont Env’t Council v. FERC, 558 F.3d 304, 310 (4th Cir. 2009) (find-

ing that FERC should have consulted with CEQ before issuing an order 
applying its NEPA process to cover federal transmission siting permits).

229. Cal. Wilderness Coal. v. Dep’t of Energy, 631 F.3d 1072, 1086, 1107 
(9th Cir. 2011) (vacating DOE’s designation of the Mid-Atlantic and 
Southwest NIETCs based on DOE’s failure to conduct a hard look under 
NEPA review).

230. Id. at 1107 (“in undertaking this study and in designating any national 
interest electric transmission corridors, DOE was to comply with NEPA"). 
Id. at 1096 (“DOE will now have to prepare new NIETCs based on a new 
Congestion Study.”).

231. Zevin et al., supra note 140, at 43.
232. Zevin et al., supra note 140, at 43 (“Requiring projects to wait for a state 

decision before commencing prefiling slows down the federal review with-
out any tangible benefit to the state.”).

oversees the Natural Gas Act permitting process233 and 
guides the federal siting pre-filing process for transmis-
sion.234 FERC should take the lead on coordinating all 
stakeholders—especially RTOs, state public utility com-
missions, and local authorities—to address institutional 
disparity and process misalignment between key stake-
holders in interregional transmission development, much 
like the Natural Gas Act’s certification process. Between 
these parties, FERC can establish a framework time line 
for application approval and construction, similar to its 
scheduling of natural gas pipeline projects for environmen-
tal review. In this case, because RTOs answer to FERC, 
FERC can better coordinate RTOs’ processes and may 
offer special tariffs for these interregional projects, like it 
did for MISO.235 This would give RTOs and developers 
some assurance that projects are less likely to be stalled 
between two regions.

From the lessons learned in Cal. Wilderness Coal v. 
U.S. Dep’t of Energy.236 and the impact of disparate RTO 
governance structures,237 FERC should ensure that states 
are not merely given an advisory role when it coordinates 
stakeholders. Although a developer should not have to 
apply with states first for an interregional project, state 
siting requirements should be considered at the first stage 
of FERC’s centralized process, which would reduce the 
chance of a state denying a project or withholding a per-
mit outright. A consolidated procedure managed by FERC 
would address institutional disparity and process misalign-
ment between key stakeholders in interregional transmis-
sion development.

A FERC-led consolidated forum at the inception of 
these projects would lessen the chance of transmission 
developers butting heads with states’ public utility commis-
sions. Including RTOs in the siting and permitting process 
would also account for these organizations’ existing inter-
regional plans and congestion studies mandated by Order 
No. 1000. This augmented coordination process would 
also be a prime opportunity to address cost allocation in 
early phases of project planning and decrease the chances 
that cost allocation disputes would frustrate comprehen-
sively planned projects at later stages. With FERC acting 
as the lead agency coordinating with multiple stakeholders 
from the inception of the NIETC designation to the issu-
ance of the federal permit, all parties would benefit.238

233. Office of Energy Projects, FERC (July 29, 2021), https://www.ferc.gov/office-
energy-projects-oep [https://perma.cc/QEL7-4T8Q].

234. Moeller, supra note 145, at 95.
235. See Tomich, supra note 117 (detailing the SOO Green project’s delay in 

PJM despite its advanced stages in MISO, which stalled the entire project 
by two years); supra Part I, Section D.

236. Cal. Wilderness Coal. v. Dep’t of Energy, 631 F.3d 1072, 1088‒89 (9th 
Cir. 2011) (finding that DOE’s interactions with states when it designated 
the Mid-Atlantic and Southwest NIETCs did not amount to a meaningful 
consultation as required by statute).

237. See Welton, supra note 23, at 258 (“States are largely powerless within RTO 
governance processes  .  .  . Even though FERC realized at the inception of 
RTOs that their governance would directly impact state policies, it hesitated 
to give states any formalized role in RTO governance.”).

238. Cf. U.S. Gov’t Accountability Office, supra note 194, at 12.
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C. Counterarguments and Alternative Solutions

Because the application of federal backstop siting effec-
tively shifts transmission siting jurisdiction from states 
to the federal government in certain situations, states’ 
rights advocates in the comment period of the rulemak-
ing process and through the courts would almost certainly 
challenge the implementation. But despite the limita-
tions placed on backstop siting by the Fourth and Ninth 
Circuits,239 it has not been ruled as unconstitutional,240 nor 
has it been repealed by Congress.241 This Note’s proposed 
solution would actively include states as stakeholders in a 
preliminary procedure akin to the Natural Gas Act’s pre-
filing process and address states’ resistance and reasons for 
withholding issuing a site permit for an interregional trans-
mission project before these state concerns become a larger 
problem that hinders development.

An alternative option is state use of the Compact Clause 
for transmission siting and interregional planning, espe-
cially in areas of the country without RTOs. With the 
consent of Congress through the Compact Clause, states 
may create interstate compacts to site interstate trans-
mission lines.242 Section 216(i) of the Federal Power Act 
also supports state authority to enter compacts and create 
regional agencies to site transmission lines with congres-
sional consent.243 States still generally have jurisdiction 
over transmission siting,244 despite the existence of federal 
backstop siting authority. With their transmission siting 
authority, states can enter into compacts to address their 
electric deliverability needs without being prompted by 
a federal agency.245 These compacts would also allow its 
member states to create bodies to manage the coordination 
of these projects in states not covered by RTOs, such as 
Colorado and Utah.246 Compacts generally establish a for-
mal, legal relationship and uniform guidelines for agencies 

239. See Piedmont Env’t Council v. FERC, 558 F.3d 304, 325‒26 (4th Cir. 
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within their member states.247 This may solve the issue of 
disparate models of cost allocation and benefits among the 
utilities operating in the compact’s member states, as state 
commissioners would be formally engaged in the planning 
process from the very beginning. Twenty-three individual 
states have passed legislation that encourages interstate 
cooperation, joint hearings, investigations and research 
on costs, benefits, and necessity of building transmission, 
and entering compacts.248 However, even fewer states have 
passed laws through their legislatures that authorize cross-
state cooperation in matters relating to utilities.249 Despite 
this budding interest, the state compact tool has not been 
used or attempted by states to address transmission siting 
and development.250

On the other hand, as mentioned in Part II-B, there 
have been actual attempts to use federal backstop siting 
authority.251 Furthermore, there is renewed and continued 
interest in increasing federal authority over interregional 
transmission, demonstrated through advocacy of the fed-
eral backstop siting tool from energy experts, and most 
importantly, from the 116th Congress in its “Solving the 
Climate Crisis” plan.252 Similar to the use of federal back-
stop siting, in July 2021, Sen. Sheldon Whitehouse and 
Rep. Mike Quigley proposed legislation allowing federal 
preemption of state authority for significant transmission 
projects.253 Interest in expanding federal power over inter-
regional transmission is consistently gaining momentum. 
If federal power over interregional transmission is indeed 
affirmed through another legislation or agency rulemak-
ing, this Note’s proposal to adopt the Natural Gas Act’s 
pre-filing requirements and stakeholder engagement pro-
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cess would quell the fears of affected parties in the early 
stages of a transmission project.

IV. Conclusion

In energy law, federal and state jurisdictions over trans-
mission siting have been in conflict since the passage of 
the Federal Power Act. Most recently, this conflict came 
to a head with the passage of EPAct 2005 and Federal 
Power Act Section 216 to increase the number of inter-
regional projects and improve power deliverability. Texas's 
winter storm crisis highlights the dramatic, and in that 
circumstance, life-threatening effects of inaccessibility to 
power created by electric seams. Recent developments in 
renewable energy’s increase have called attention to the 
detrimental impact of electric seams in long-distance 

accessibility to these sources for end-use customers. 
Increasing siting of interstate high-voltage direct current 
transmission lines to overcome electric seams is necessary 
to solve this problem, yet legal impediments arising from 
jurisdictional conflict and institutional incompatibilities 
impede this technical solution.

A centralized, inclusive forum led by FERC that 
improves coordination between disparate parties, addresses 
stakeholders’ concerns, and overcomes institutional incom-
patibilities would be a significant step in breaching seams. 
This forum would lift the institutional barriers that cre-
ate and perpetuate seams and prevent interregional plans 
from advancing. Robust interregional transmission plan-
ning is imperative to connect renewable generation to the 
grid at scale, allow customers access to the cheapest power 
sources, and ensure reliability.
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