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THE REGULATORY WAR ON 
WATER QUALITY STANDARDS: 

THE VALDIVIA RIVER BASIN CASE
Sebastián Luengo Troncoso*

This Article studies the ongoing battle in the political and legal realm to avoid regulation over environmental 
standards. In this context, this Article presents an overview of the regulatory war dynamic and its importance 
within administrative law and standard-setting regulations in the United States and in Chile. Through this 
lens, this Article analyzes one of the most controversial Chilean regulatory cases: the secondary water qual-
ity standards for the Valdivia River Basin. Thus, this Article analyzes the rulemaking procedure to elaborate 
a water standard regulation in Chile, identifying the cruxes of this regulatory process. Finally, this Article 
formulates recommendations to solve the key regulatory gridlock that has delayed the process for more than 
fifteen years.
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without their guidance this research would not have been 
the same. Many thanks to The George Washington Journal 
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I. Introduction

Since the mid-1980s, an increasing tension has arisen 
between administrative agencies and regulated sectors in 
the debate over whether private activities should be pub-
licly regulated. Policymaking and the implementation of 
congressional mandates are often obstructed by differ-
ent strategies in what Prof. William W. Buzbee calls “the 
art of regulatory war.”1 Furthermore, Prof. Thomas O. 
McGarity labels high-stakes rulemaking a “blood sport” 
in which the regulated sector pressures agencies, not only 
through litigation, but also through political and com-
munication strategies.2

This Article recounts the leading scholarly theories on 
regulatory disputes that often arise during the rulemak-

1. See generally William W. Buzbee, Fighting Westway 31‒51 (2014).
2. Thomas O. McGarity, Administrative Law as Blood Sport: Policy Erosion in a 

Highly Partisan Age, 61 Duke L.J. 1671, 1679 (2012).

ing process. Within the administrative standard-setting 
procedures and through this lens, this Article analyzes a 
fifteen-year—and counting—regulatory dispute taking 
place in Chile: the water quality standards for the Valdivia 
River Basin.3 Regulated groups have obstructed the Chil-
ean Ministry of Environment from passing water quality 
standards that are essential for the protection of waters in 
the most important watershed of the region.4

Therefore, this Article concentrates its analysis on the 
regulatory war on standard-setting for water quality, and 
more narrowly on the landmark Valdivia River Basin 
case. In this regulatory battle, agencies and industries 
have developed several strategies that this Article identifies 
and analyzes. Indeed, from the Valdivia River Basin case, 
this Article attempts to fill the gap where no substantive 
analysis—from a regulatory approach—has been made 
for strategic disputes regarding environmental rulemaking 
processes of water quality standards.

Finally, this Article distills suggestions from scholarship 
and proposes new recommendations to solve the regula-
tory gridlock in water quality standards disputes like those 

3. See infra Part III.B.
4. For a recent overview of the latest developments, see Camila Oportus, Min-

isterio de Medio Ambiente Rechazó Invalidar Proceso de la Norma Secundaria 
de la Cuenca del Río Valdivia, Diario Río en Línea (Dec. 9, 2020), https://
www.rioenlinea.cl/ministerio-de-medio-ambiente-rechazo-invalidar-proce-
so-de-la-norma-secundaria-de-la-cuenca-del-rio-valdivia/ [https://perma.
cc/HS6P-XZZZ]. To access the online record of the administrative process, 
see Ministry of Env’t, Normas Secundarias de Calidad Ambiental Para la Pro-
tección de las Aguas Continentales Superficiales de la Cuenca del Río Valdivia, 
Expediente Electrónicos, https://planesynormas.mma.gob.cl/normas/
expediente/index.php?tipo=busqueda&id_expediente=924973 [https://
perma.cc/MAP2-BQSG] (last visited Nov. 13, 2021).
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and ongoing attempts to standardize and control ever more 
social domains.”11

Nonetheless, regulatory approaches have been the con-
stant focus of debate and critique.12 First, there has been 
a continued attack on the evils of regulation, referring 
to excessive regulation as “red tape,” with a fear of over-
regulation by bureaucrats.13 Consequently, there have been 
debates over the advantages of deregulation within the 
regulatory policy dynamics discussion.14 In response to the 
discussions of the advantages of deregulation, the notion of 
“better regulation” appeared,15 conceding a nuanced neces-
sity of regulation in light of more proportionate impact on 
the regulated industries.

B. Administrative Agencies’ Constraints

The role of statutes mandating that agencies regulate activ-
ity is crucial, but the amount of regulatory burdens dele-
gated to these agencies, such as highly detailed and specific 
regulations, can also have an unintended side effect: less or 
no regulation at all. Specifically, there has been an ongo-
ing discussion since the 1980s regarding the advantages 
and disadvantages of implementing uniform regulatory 
standards through command-and-control regulation ver-
sus more flexible and particularized standards, in what has 
been called a fine-tuning approach.16 There are four main 
critiques to the uniform regulatory standard-setting17: it 
does not reflect the opportunity costs of environmental 
protection18; it disregards the individual circumstances 
of diverse conflicts19; it does not achieve environmental 
protection on a “lowest-cost” basis20; and it fails to pro-
vide adequate incentives for improved performance.21 In 

11. Robert Baldwin et al., Chapter 1: Introduction: Regulation—The Field and 
the Developing Agenda, in The Oxford handbook of Regulation 3, 6–7 
(Robert Baldwin et al. eds., 2010).

12. See id. at 7. See also Baldwin et al., supra note 6, at 49–50 (for a summary 
of the main ideas under hostility toward regulatory regimes in the U.S.).

13. See generally Barry Bozeman, A Theory of Government “Red Tape,” 3 J. Pub. 
Admin. Rsch. & Theory 273 (1993); David H Coursey & Sanjay K Pan-
dey, Content Domain, Measurement, and Validity of the Red Tape Concept: A 
Second-Order Confirmatory Factor Analysis, 37Am. Rev. Pub. Admin. 342, 
342 (2007); Herbert Kaufman, Red Tape: Its Origins, Uses, and Abus-
es 1 (2015) (for a review on the main critiques over regulation, including a 
further development on the “red tape” notion).

14. Baldwin et al., supra note 6, at 49–52. See Theodore E Keeler, Theories of 
Regulation and the Deregulation Movement, 44 Pub. Choice 103, 128‒40 
(1984); Nielson, supra note 9, at 781–89.

15. Harlow & Rawlings, supra note 7, at 251–55.
16. See generally Bruce A. Ackerman et al., Uncertain Search for Environmen-

tal Policy: The Costs and Benefits of Controlling Pollution Along the Delaware 
River, 121 U. Pa. L. Rev. 1225, 1297 (1972); Richard B Stewart, Regula-
tion, Innovation, and Administrative Law: A Conceptual Framework, 69 Cal. 
L. Rev. 1256, 1313 (1981); Howard Latin, Ideal Versus Real Regulatory Ef-
ficiency: Implementation of Uniform Standards and “Fine-Tuning” Regulatory 
Reforms, 37 Stan. L. Rev. 1267, 1268‒70 (1985); Stephen G. Breyer, 
Regulation and Its Reform, 96 (1982) (for a broad perception of the dis-
cussion regarding the advantages and disadvantages of implementing uni-
form regulatory standards through command-and-control regulation versus 
fine-tuning regulation).

17. For this explanation, the quoted sources are systematized by Prof. Howard 
Latin, see Latin, supra note 16, at 1268–69.

18. Ackerman et al., supra note 16, at 1266‒67, 1295.
19. Bruce Ackerman & William T Hassler, Clean Coal/Dirty Air 10–12 

(1981).
20. Breyer, supra note 16, at 264.
21. Charles L Schultze, Public Use of Private Interest 54 (1977).

analyzed in the landmark case. Despite technical consid-
erations, this Article recognizes constant opposition from 
regulated industries to rulemaking processes as a funda-
mental roadblock that prevents the enactment of water 
quality standards to protect people and the environment.

To this end, this Article is structured in three parts. 
In Part II, this Article summarizes the main ideas from 
administrative law scholarship around regulatory wars 
and the framework for analyzing the case. In Part III, it 
describes the history of the landmark Chilean case, with 
the key milestones of its development and the main prob-
lems that arose within it. Finally, in Part IV, this Article 
analyzes the case through the regulatory war lens, in a first 
attempt to systematize its dynamic evolution and put forth 
recommendations, such as procedural shields, public par-
ticipation subsidies, prescriptive deadlines, and even regu-
latory process flexibilization.

II. Regulatory Wars

A. Administrative Law and Regulations

One of the strongest and most important activities of agen-
cies is their administrative intervention on private activi-
ties through regulation, or the creation of rules or statutes 
implemented to restrict private parties’ activities,5 usually 
intended to correct instances of market failure.6 Indeed, 
regulation epitomizes the conflict between public and pri-
vate powers in administrative law.7 Put simply, “regulation 
is of the essence of administrative law, constituting much 
of the interface between the state and the individual or 
‘legal persons.’”8

During the last decades of the twentieth century, there 
was a change in the governance mode of the socioeconomic 
capitalist nations from a welfare state to a regulatory state.9 
Indeed, the centrality of regulation to contemporary life,10 
“points to significant implications for our understanding 
of the state, the power of nonelected administrative bodies, 

5. Luis Cordero Vega, Lecciones de Derecho Administrativo 461 (2d 
ed. 2015).

6. Robert Baldwin et al., Understanding Regulatory: Theory, Strat-
egy, and Practice 16–22 (2d ed. 2012).

7. Carol Harlow & Richard Rawlings, Law and Administration 233–
34 (3d ed. 2009).

8. Id.
9. Karen Yeung, Chapter 4: The Regulatory State, in The Oxford Handbook 

of Regulation 64, 65–70 (Robert Baldwin et al. eds., 2010); Aaron L. 
Nielson, Visualizing Change in Administrative Law, 49 Ga. L. Rev. 757, 
776–81 (2014); David Levi-Faur & Jacint Jordana, Toward a Latin Ameri-
can Regulatory State? The Diffusion of Autonomous Regulatory Agencies Across 
Countries and Sectors, 29 Int’l J. Pub. Admin. 335, 335 (2006). See also 
Giandomenico Majone, The Rise of the Regulatory State in Europe, 17 W. 
Eur. Pol. 77, 83 (1994); Giandomenico Majone, From the Positive to the 
Regulatory State: Causes and Consequences of Changes in the Mode of Gover-
nance, J. Pub. Pol’y 139, 143 (1997) (providing an overview of the legal 
contours of the regulatory state and its emergence in Europe); Cass R. Sun-
stein, Paradoxes of the Regulatory State, 57 U. Chi. L. R. 407, 407–12 (1990) 
(for an analysis of the regulatory state configuration and its effectiveness in 
the U.S.).

10. Baldwin et al., supra note 6, at 2.



Vol. 13 No. 2 THE REGULATORY WAR ON WATER QUALITY STANDARDS 101

response, Prof. Howard Latin has stated that this kind of 
critique of regulatory reform “reflects an excessive preoc-
cupation with theoretical efficiency, while it places inad-
equate emphasis on actual decision-making costs and 
implementation constraints.”22

Consequently, Professor Latin defends command-and-
control regulation through uniform standards, instead of 
fine-tuned mechanisms, asserting that the latter might 
promote deregulation.23 In fact, as Professor Latin explains 
with regard to United States water quality standards reg-
ulation, more stringent standards have not been imple-
mented on a widespread basis.24 Professor Latin identifies 
several factors to explain this, such as the difficulty in 
promulgating defensible quality standards, the likelihood 
that more stringent standards will increase social dislo-
cation, or the certainty that they will create competitive 
disadvantages between comparable dischargers located in 
different areas.25 Furthermore, for the analyzed case, as 
demonstrated below, implementation based on individual-
ized circumstances, such as a secondary water quality stan-
dard for a river basin, raises numerous problems including 
high decisionmaking costs, frequent litigation, inconsis-
tent results, persistent delays, increased opportunities for 
manipulative behavior—by either regulators or regulated 
entities—and inadequate public participation.26

In the regulatory war for a secondary water quality stan-
dard in the Valdivia River Basin, this Article assumes that 
uniform quality standards are better than specific fine-
tuned regulations. Indeed, despite the unique distinction 
between primary and secondary water quality standards 
in Chile, which are explained in Part III.B, the multiple 
and intricate requirements imposed by the Chilean Con-
gress to implement secondary water quality standards are 
excessively burdensome and have caused the severe dilu-
tion of quality standards for the environmental protection 
of most of the superficial water courses in Chile.27 There-
fore, this Article questions the ability to fine-tune regula-
tion to increase the efficiency of environmental protection 
through analysis of the secondary water quality standards 
for the Valdivia River Basin case.

Further, this Article delves into the regulatory disputes 
between the regulators and the regulated, looking to sys-
tematize their dynamic evolution by identifying the key 
stages of the regulatory process, the main actors, and pos-
sible implications regarding the standard-setting for envi-
ronmental protection of water bodies in the Chilean case.

C. Inside Regulatory Wars

Within the general debate over the optimal approach to 
regulation in modern nations, the fight for less stringent 
regulations has centered on the rulemaking process in 

22. Latin, supra note 16, at 1270.
23. Id. at 1331.
24. Id. at 1307.
25. Id.
26. Id. at 1323.
27. See infra Part III.B, concluding that until 2021, only three rivers—a small 

fraction of the 100 watersheds—have a secondary water quality standard 
in Chile.

what could be identified as a regulatory war.28 Regulatory 
wars “involve a recognizable form of war, with distinctive 
adversaries, legal resources akin to artillery, strategies, and 
sources of power,”29 and have been extensively analyzed by 
Professor Buzbee.30 Regulatory wars typically take place 
in the political and the judicial realms.31 In the political 
realm, legislation and regulations are passed,32 involv-
ing the debate over political priorities and policymaking, 
while in the judicial realm, adversaries battle in a court-
room setting, constrained by statutes, regulations, and 
case precedents.33

In a regulatory war “a major proposal or issue involv-
ing a government entity will be under review or in a state 
of flux,”34 differentiating it from a pure political or legal 
dispute. Indeed, in the United States, the issue in ques-
tion moves through the political and regulatory processes 
involving an administrative agency charged with ensuring 
that congressionally enacted laws are implemented and 
properly enforced.35 For example, policies demanding reg-
ulatory programs often respond to crises that focus public 
attention on existing laws’ failure to protect the environ-
ment from companies’ abuses.36 In this context, when a bill 
is enacted, administrative agencies are entrusted to imple-
ment legislation.37 The United States’ administrative pro-
cess is distinct in its legal formality, solicitation of interest 
group participation, adversarial quality, and its subjection 
to judicial review.38 As described below, this process is very 
similar to the Chilean administrative process.39

Although the legislative process concentrates attention 
on beneficiary groups, the implementation process, if left 
to the agency alone, faces continued opposition from regu-
lated industries.40 Indeed, industries carefully monitor the 
process as the agency sets its regulatory agenda, so the rule-
making process often intimately involves these industries.41 
Industries and agencies are not the only actors, however. 
Multiple regulatory warriors can be identified, such as 
the president’s administration, citizens, not-for-profit and 
nongovernmental organizations, and business interests 
though companies or other private entities, all of which 
are competing to influence a political choice shaped and 
constrained by the law.42

This idea of regulatory wars framed by law is essential 
for Professor Buzbee’s theory, as this element constrains 
both the political and judicial realm. In fact, the law itself 

28. Buzbee, supra note 1, at 31.
29. Id.
30. Id. at 28.
31. Id. at 31.
32. Cf. Baldwin et al., supra note 6, at 105–36; Cento Veljanovski, Strate-

gic Use of Regulation, in Oxford Handbook of Regulation, 87, 87–103 
(2010) (for an overview on regulatory strategies).

33. Buzbee, supra note 1, at 31‒32.
34. Id. at 33.
35. Id. at 37.
36. McGarity, supra note 2, at 1673.
37. Id. at 1674.
38. Robert A. Kagan, Adversarial Legalism: The American Way of Law 

188 (2003).
39. See infra Part II.C.
40. McGarity, supra note 2, at 1675.
41. Id.
42. Buzbee, supra note 1, at 31.
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is considered a “critical resource,” taking sides in most 
legal battles by favoring certain policy outcomes.43 In this 
regard, Professor Buzbee delves into the conceptualization 
of environmental law within this regulatory framework, 
concluding that powerful interests, whether governmental 
or private, may see environmental laws as a hindrance and 
feel bound by them in a nonnegotiable mandate.44 This 
legislative mandate takes the regulatory wars outside the 
political realm, setting procedural hurdles that constrain 
how the warriors try to accomplish their goals, and there-
fore establishing the basic ground rules of the war.45

Moreover, courts appear as a relevant actor in regulatory 
wars by policing the actions of administrative agencies.46 
Accordingly, it is important to note that judges are not 
expected to substitute political decisions with their own 
views, but instead abide by judicial deference.47 Judicial 
deference stands for the proposition that judges presump-
tively respect agencies’ and legislators’ factual and political 
judgments.48 Judicial deference tends to produce favorable 
results for the government,49 although administrative agen-
cies have two main limitations: first, “their basic mission 
and legal constraints”50 and second, the basis, purpose, and 
rationale cannot be adjusted along the way.51 Despite this 
deference, judicial review can be unpredictable,52 so regula-
tors usually seek to limit judicial scrutiny.53

Citizens are also important regulatory warriors, given 
that several statutory changes among United States legis-
lation—like citizen suit provisions—empower citizens to 
get involved in the regulatory wars.54 Therefore, citizens 
frequently intervene in regulatory battles, either against 

43. Id. at 33.
44. Id.
45. Id. at 34.
46. Id. at 38.
47. Id. at 39.
48. Id. See John F. Manning, Constitutional Structure and Judicial Deference to 

Agency Interpretations of Agency Rules, 96 Colum. L. Rev. 612, 613 (1996); 
Thomas W. Merrill, Judicial Deference to Executive Precedent, 101 Yale L.J. 
969, 969 (1992); Antonin Scalia, Judicial Deference to Administrative In-
terpretations of Law, 1989 Duke L.J. 511, 511 (1989); Trevor R.S. Allan, 
Judicial Deference and Judicial Review: Legal Doctrine and Legal Theory, 127 
L.Q. Rev. 96, 96 (2011); see also Ronald M Levin, The APA and the As-
sault on Deference, Wash. U. St. Louis Legal Stud. Rsch. Paper Series, 
SSRN Jan. 2021, 5‒11 (on why Chevron deference, although not foreseen 
when the APA was enacted, makes a reasonable extrapolation from that 
era’s doctrines and is consistent with APA § 706, justifying the return to a 
proper judicial deference). Cf. Matthew C Stephenson, A Costly Signaling 
Theory of Hard Look Judicial Review, 58 Admin. L. Rev. 753, 41‒43 (2006) 
(on the difficulties of judicial review and a possible solution to overcome 
the technical expertise in reviewing administrative actions); Wendy Wagner, 
Revisiting the Impact of Judicial Review on Agency Rulemakings: An Empiri-
cal Investigation, 53 Wm. & Mary L. Rev. 1717, 1720‒22 (2011) (about 
the role of courts in helping to protect the public interest against industry 
capture in the rulemaking process); Melissa F. Wasserman, Deference Asym-
metries: Distortions in the Evolution of Regulatory Law, 93 Tex. L. Rev. 625, 
625 (2014) (on how administrative regulations that favor regulated entities 
are more likely to get judicial deference and avoid reexamination, and their 
implications for administrative law).

49. Buzbee, supra note 1, at 39.
50. Buzbee, supra note 1, at 39. Cf. Thomas O. McGarity, Some Thoughts on 

Deossifying the Rulemaking Process, 41 Duke L.J. 1385, (1991) (on the 
rulemaking process becoming increasingly rigid and burdensome, and 
possible solutions).

51. Buzbee, supra note 1, at 39.
52. Id. at 46.
53. Id. at 45.
54. Id. at 41.

the government or by partially supporting it with simi-
lar but diverse interests. For instance, an agency’s failure 
to acknowledge citizen objections or comments could 
increase judicial scrutiny and lead to judicial rejection.55 
Nongovernmental organizations (“NGOs”) and public 
interest environmental law firms also intervene in the regu-
latory process, normally attacking the administrative state 
to push for higher environmental standards.56

On the other hand, wealthy corporations looking to 
avoid regulations are more successful than activist groups 
in the judicial review stage.57 In fact, regulated groups may 
try to influence politicians and regulators or employ delay-
ing strategies.58 These actors, largely made up of wealthy 
industries, commercial conglomerates, or interest groups, 
have plentiful resources to engage in long battles against 
the regulatory agencies, and if there is no public crisis or 
relevant citizen concern, they often succeed in avoiding or 
taking down the elaboration and implementation of new 
regulations.59 Indeed, in the United States, after agencies 
publish the final regulation, industries tend to challenge 
the action in court, referring to the new rule as arbitrary 
and capricious, ultra vires, or both.60 If the industry is suc-
cessful, the agency has to terminate the action or correct 
it.61 Conversely, if the agency upholds its rulemaking in 

55. Id. Nevertheless it should be noted that—in a broader sense—small groups 
of activists can conflict with local majorities’ preferences, or any other pub-
lic or private actor. Id. at 43. Cf. Danielle M. McLaughlin & Bethany B. 
Cutts, Neither Knowledge Deficit Nor NIMBY: Understanding Opposition to 
Hydraulic Fracturing as a Nuanced Coalition in Westmoreland County, Penn-
sylvania (USA), 62 Env’t. Mgmt. 305, 305 (2018) (as an example on the 
different motivations and interests that arise among the citizens when op-
posing a project).

56. See Paul Sabin, Environmental Law and the End of the New Deal Order, 33 
L. & Hist. Rev. 965, 976 (2015).

57. Cf. Cary Coglianese & Daniel E. Walters, Litigating EPA Rules: A Fifty-Year 
Retrospective of Environmental Rulemaking in the Courts, 70 Case W. Res. L. 
Rev. 1007, 1034–36 (2020) (arguing that litigation occurs less frequently 
than has been supposed, and that the U.S. Environmental Protection Agen-
cy wins more arguments than not).

58. Buzbee, supra note 1, at 49.
59. Id. at 48. See Daniel R. Fusfeld & Murray L. Weidenbaum, Some Notes on 

the Opposition to Regulation, 2 J. Post Keynesian Econ. 364, 365 (1980). 
Cf. Ming-sho Ho, Co-Opting Social Ties: How the Taiwanese Petrochemical 
Industry Neutralized Environmental Opposition, 15 Mobilization: An Int’l 
J. 447, 460 (2010) (as an example of how industries can engage in a broader 
regulatory war with high amounts of resources); Eric Bonds, Environmental 
Review as Battleground: Corporate Power, Government Collusion, and Citi-
zen Opposition to a Tire-Burning Power Plant in Rural Minnesota, U.S.A, 20 
Org. & Env’t 157, 172 (2007) (on how industries can predominate in an 
environmental review process); Geoffrey Supran & Naomi Oreskes, Ad-
dendum to “Assessing ExxonMobil’s Climate Change Communications (1977–
2014)” Supran and Oreskes (2017 Environ. Res. Lett. 12 084019), 15 Env’t 
Rsch. Letters 119401, 119401 (2020) (to illustrate a fundamental case on 
industry influence over a broader facet of regulatory wars).

60. McGarity, supra note 2, at 1676. See Paul R. Verkuil, Judicial Review of In-
formal Rulemaking, 60 Va. L. Rev. 185, 205‒06 (1974). Cf. Scott A. Keller, 
Depoliticizing Judicial Review of Agency Rulemaking, 84 Wash. L. Rev. 419, 
419 (2009) (on a critical approach about why courts should establish a 
doctrine for reviewing agency rulemaking that examines only the agency’s 
purpose in regulating and the means used by the agency to achieve that 
purpose, instead of giving courts leeway to impose additional procedures on 
agencies and to nitpick rulemaking records).

61. See also Ronald Brickman et al., Controlling Chemicals: The Poli-
tics of Regulation in Europe and the United States 304 (1985) (on 
how administrative agencies had to adopt formal methodologies to defend 
from lawsuits on implementing statutes for rationalizing every action).
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court, industries will later request variances, exemptions, 
or defend varied interpretations.62

Regulated industries actively participate in the rulemak-
ing process through several means: providing vast amounts 
of information,63 meeting with agency officials and other 
forms of lobbying,64 or reviewing and commenting on the 
proposed regulation. For instance, when an agency pub-
lishes a notice of proposed rulemaking, regulated indus-
tries influence the public comment process, commonly 
alleging that the proposed rule is unduly burdensome, 
technically unsupported, or an unlawful regulatory alter-
native.65 But, this opposition phenomenon has expanded, 
and according to Professor McGarity, there are several 
other forms of intervention that characterize this blood 
sport rulemaking.66

Some types of intervention involve massive spending on 
public relations campaigns and attack advertising to influ-
ence general opinion and sway agency decisionmakers,67 
coordination with think tanks, media pundits and blog-
gers to attack a rulemaking process,68 or intense congres-
sional oversight on agencies, especially from congressional 
committees on behalf of their parties and private interests 
from lobbying.69

Therefore, under constant opposition from regulated 
industries, policy goals remain unrealized and the protec-
tions envisioned by the statute’s original authors gradually 
erode.70 Naturally, agencies acclimate to industry pressure, 
as do the regulated sectors, but unintended casualties, 
such as the deteriorating health of the population or the 
destruction of the natural environment, do not.71 In this 
scenario, several procedural and analytical requirements 
have been established by the U.S. Congress to reform the 
rulemaking process in order to make it more transparent 
and less arbitrary.72

Hence, considering that regulated industries are will-
ing to spend more money defending their interests when 
opposing regulation, Professor McGarity proposes that 
there is an expansive model of implementation that goes 
beyond traditional rulemaking processes and litigation, 
especially regarding major rulemaking processes.73 This 
expansion manifests with the appearance of new political 
arenas, new players—with broad policy agendas—widen-
ing tactics, and a mixture of politics and administrative 

62. McGarity, supra note 2, at 1676.
63. Id. at 1703–04.
64. Id. at 1704–08.
65. Id. at 1676. See Wendy E. Wagner, Administrative Law, Filter Failure, and 

Information Capture, 59 Duke L.J. 1321, 1346‒48 (2010).
66. McGarity, supra note 2, at 1703.
67. Id. at 1708–09.
68. Id. at 1709–10.
69. Id. at 1711–13.
70. Id. at 1677.
71. Id.
72. Id. at 1678. Cf. Alexander I. Ruder & Neal D. Woods, Procedural Fairness 

and the Legitimacy of Agency Rulemaking, 30 J. Pub. Admin. Rsch. Theory 
400, 405 (2020) (participatory and transparent procedures increase the le-
gitimacy perception of an administrative procedure, although procedural 
fairness is more context-dependent and complex, so legitimacy is not un-
conditional to the adoption of broader procedural fairness).

73. McGarity, supra note 2, at 1679.

law.74 In fact, for regulation opponents—such as regulated 
industries—winning no longer means delaying agency 
action by “invoking [Administrative Procedure Act] proce-
dures to impede the policymaking process, or persuading 
the agency to accept a particular position on the relevant 
law and facts.”75 Rather, winning entails attacking agencies 
earlier, in their leaders’ designation, whittling away their 
regulatory authority, and using different means to fight key 
elements to structure their regulatory programs before they 
begin to be implemented.76

Thus, when saying that the implementation game has 
become a blood sport, Professor McGarity states that the 
effectiveness of implementation has been put at risk in a 
larger setting by regulated groups who intensify their 
efforts to fight regulations in earlier stages, and at all are-
nas, with increasing resources and strategies.77 This has sev-
eral implications,78 such as making agencies hesitate when 
regulating, since any substantive regulation can become a 
blood sport battle.79

Specifically, some relevant implications for the scope 
of this Article’s analysis include the following. First, as a 
manifestation of a hostile position toward regulation,80 the 
debate over the legitimacy of administrative rulemaking 
is replaced by a broader debate over the legitimacy of any 
governmental intervention.81 Second, to avoid a regula-
tory battle, agencies are more inclined to develop less con-
strained policymaking tools.82 In fact, most agencies choose 
one of two alternatives: negotiated rulemaking or various 
nonbinding options.83 Third, new intervention strategies 
for the rulemaking procedure are more likely to be effec-
tive than traditional approaches before agencies, and it is 

74. Id. at 1680, 1703–19. Cf. Mark Seidenfeld, The Role of Politics in a De-
liberative Model of the Administrative State, 81 Geo. Wash. L. Rev. 1397, 
1444–57 (2013) (on how agency rulemaking by deliberation can be possible 
while allowing political influences to resolve value judgments underlying 
such rulemaking, without falling into the direct political pressure of the 
regulated sector).

75. McGarity, supra note 2, at 1680.
76. Id.
77. Id. at 1681.
78. Id. at 1719. See also Kagan, supra note 38, at 195 (for a broader idea of the 

adversarial legalism implications, such as high levels of legal uncertainty, 
large expenditures on legal services and proof of compliance, delays in is-
suing new rules and making industrial changes, and a sometimes divisive 
relationship between government and regulated business).

79. McGarity, supra note 2, at 1681.
80. Id. at 1724.
81. Id. at 1723–24. Cf. Kagan, supra note 38, at 202–06 (when an agency and 

a regulated enterprise become locked in an adversarial posture, exchange 
of information and cooperation—so essential to effective regulation—are 
often reduced, thus creating a defensive, legalistic approach to compliance 
rather than a fully cooperative response).

82. See William W. Buzbee, Agency Statutory Abnegation in the Deregulatory 
Playbook, 68 Duke L.J. 1509, 1568–70 (2019) (although under a deregu-
lation strategy, administrative agencies may even argue that if the agency 
never had authority in the first instance, then the agency should be able to 
avoid the time and costs of undertaking legally unauthorized factual engage-
ment and explanation within the administrative process).

83. McGarity, supra note 2, at 1730. See also Todd D. Rakoff, The Choice Be-
tween Formal and Informal Modes of Administrative Regulation, 52 Admin. 
L. Rev. 159, 165–70 (2000) (on how agencies return to less formal types 
of administrative regulation); M. Elizabeth Magill, Agency Choice of Policy-
making Form, 71 U. Chi. L. Rev. 1383, 1386 (2004) (about how agencies 
choose and use their available tools to implement its statutory mandate); 
Ronald M. Levin, Rulemaking and the Guidance Exemption, 70 Admin. L. 
Rev. 263, 351‒56 (2018) (on the use of a simplified process for rulemaking 
by agencies for interpretative rules and general statements of policy).
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possible that their use will increase accordingly.84 Fourth, 
transparency in the regulatory process is nuanced by the 
secrecy of privileged negotiations between regulated indus-
tries and agencies in lobby meetings and other forums.85 
Fifth, since blood sport strategies are designed to win 
policy battles and not to achieve technically robust policy 
outcomes, the quality of agency decisionmaking is wors-
ened.86 Sixth, beneficiaries of regulations may attack rules 
on the ground that the decisionmaker had been unduly 
influenced by political pressure from regulated industries.87 
Seventh, broad participation in rulemaking processes cre-
ates influence asymmetries, since companies have plentiful 
resources to formulate sophisticated and numerous obser-
vations to proposed regulations, in contrast to common 
citizens and other beneficiaries.88

Professor McGarity proposes multiple responses to 
avoid these blood sport strategies. In the legislative area, 
he recommends structural shields for greater financial 
independence of agencies from political pressures and 
procedural shields to reduce the influence of stakehold-
ers, by limiting the contact between agency officials and 
lobbyists.89 Other solutions involve increasing interaction 
transparency between agencies, interested outsiders, and 
Congress or—since beneficiary groups do not have access 
to equivalent resources as those available to regulated 
industries—leveling the playing field by subsidizing pub-
lic participation.90 On the other hand, judicial responses 
consider modifying judicial review by expanding the scope 
of political considerations or including documentation of 
communications that influenced the process with political 
considerations.91 Finally, McGarity discusses a suggestion 
by Prof. Michele Beardslee who proposes a change in the 
political culture, meaning that attorneys should adopt a 
public-conscience role in their lobbying activities to civi-
lize blood sport strategies.92

The next part presents a case comment analyzed through 
the lens of Professors Buzbee and McGarity’s scholarship, 
in the hope of framing the ongoing battle between Chilean 
agencies, regulated industries, and communities over the 
quality standards for the Valdivia River Basin.

III. Secondary Quality Standards for 
Valdivia River Basin

The case of the Valdivia River Basin in southern Chile—
and any rulemaking that attempts to improve the environ-
mental quality—involves statutory implementation for the 
protection of human health and the environment. Thus, 

84. McGarity, supra note 2, at 1732–34.
85. Id. at 1734–37.
86. Id. at 1737–38.
87. Id. at 1738–44.
88. See Cary Coglianese, Litigating Within Relationships: Disputes and Distur-

bance in the Regulatory Process, 30 L. & Soc’y Rev. 735, 735–65 (1996); 
Cary Coglianese, Citizen Participation in Rulemaking: Past, Present, and Fu-
ture, 55 Duke L.J. 943, 956–59 (2006).

89. McGarity, supra note 2, at 1753–54.
90. Id. at 1755–57. See Wagner, supra note 65, at 1416.
91. McGarity, supra note 23, at 1758.
92. Id. at 1759–60.

this part explains the origin and history of the regula-
tory war behind the administrative and judicial procedure 
pathway to enact the secondary quality standards for the 
Valdivia River Basin.

Although it may involve stating the obvious, it is 
important to comment on the relationship between envi-
ronmental justice and regulatory wars, especially consid-
ering that this work focuses on water quality standards.93 
Environmental justice is defined as the principle that “all 
people and communities are entitled to equal protection of 
environmental and public health laws and regulations.”94 
Environmental justice is particularly important to this case 
because the obstruction of the regulatory process by the 
regulated sector delays better quality standards, which is 
directly linked to the different uses of the basin’s water.95 
Indeed, from indigenous communities to rural settlements, 
the beneficiaries of the river waters are obliged to tolerate 
or even suffer the unequal distribution of environmental 
degradation in the waters and ecosystems of the Valdivia 
River Basin.96

A. Standard-Setting as Regulatory Strategy

“Quality standards which subject suppliers of goods and 
services to behavioral controls and which penalize those 
who fail to conform are, and always have been, the domi-
nant form of social regulation.”97 Indeed, water quality 
standards are the oldest regulatory technique for reducing 
effluent discharges.98 In this sense, standards are a regu-
latory technique in the middle, between information and 
prior approval measures, or between low and high interven-
tion.99 Consequently, standards allow regulated activities 
to “take place without any ex ante control, but the supplier 
who fails to meet certain standards of quality commits an 
offense.”100 Thus, standard-setting can correct information 
deficits and externalities, often more effectively or more 
cheaply than less interventionist measures.101

93. See Richard Macrory, Regulation, Enforcement and Governance in 
Environmental Law 303–09 (2010). See also David Schlosberg, De-
fining Environmental Justice: Theories, Movements, and Nature 
199–203 (2009) (on how to institutionalize the necessary engagement for 
environmental and ecological justice on state policymaking processes); Rob-
ert D. Bullard, Dumping in Dixie: Race, Class, and Environmental 
Quality 148–49 (2000) (on the role of government actions to incorporate 
environmental justice).

94. Bullard, supra note 93, at 138. See also Learn About Environmental Jus-
tice, U.S. Env’t Prot. Agency, https://www.epa.gov/environmentaljustice/
learn-about-environmental-justice [https://perma.cc/5Q8J-3MUN] (last 
visited Nov. 13, 2021) (defining environmental justice as the “fair treatment 
and meaningful involvement of all people regardless of race, color, national 
origin, or income with respect to the development, implementation and 
enforcement of environmental laws, regulations and policies”).

95. See also Clifford Villa et al., Environmental Justice: Law, Policy & 
Regulation 171–74, 184–93 (2020) (for a detailed analysis between envi-
ronmental justice and standard-setting for water quality).

96. Schlosberg, supra note 93, at 103–26.
97. Anthony Ogus, Regulation: Legal Form and Economic Theory 150 

(2004).
98. Dan Tarlock, Environmental Regulation of Freshwater, in The Oxford 

Handbook of Comparative Environmental Law 425 (Emma Lees & 
Jorge E. Viñuales eds., 2019).

99. Ogus, supra note 97, at 150.
100. Id.
101. Id. at 152.
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In the public interest pursuit, standard-setters must 
address several issues concerning the nature and character-
istics of the regulatory instrument, such as standard type, 
whether to apply the same standard or differentiate accord-
ing to individual circumstances, whether to define unlaw-
ful conduct in a general or specific way, and how much 
discretion to allow for its interpretation,102 among others.103

In this context, standard-setting appears to be a feasible 
regulatory technique for pollution control.104 Nonetheless, 
pollution poses multiple problems for standard-setting,105 
like valuing the benefits of environmental protection, 
uncertainty about the impact of some pollutants, or trans-
lating protection goals into standards applicable to indi-
vidual firms.106

Thus, the complexity of public interest decisionmaking 
in the standard-setting process—including multiple afflu-
ent private interests—may make this area particularly sus-
ceptible to private interest influence.107

B. An Overview of Chilean Water Quality 
Standards

The regulatory framework for water pollution control in 
Chile is based on water emission standards and water qual-
ity standards.108 Water quality standards can be divided 
into primary and secondary standards, which constitutes 
a distinctive Chilean approach.109 This dual dynamic is 
established in Law No. 19300, which provides:

Primary quality standards establish the concentrations 
and periods values, maximum or minimum permissible, 
of elements, compounds, substances, chemical or bio-
logical derivatives, energies, radiations, vibrations, noises 
or combination of them, whose presence or lack in the 
environment may constitute a risk for the life or health 
of the population.110

Secondary quality standards establish the values of the 
maximum or minimum permissible concentrations and 
periods of substances, elements, energy or combination 

102. See Harlow & Rawlings, supra note 7, at 190–232 (on a broad review of 
the relation between discretion and rules within Administrative Law); Cf. 
J.B. Ruhl & Kyle Robisch, Agencies Running From Agency Discretion, 58 
Wm. & Mary L. Rev. 97, 169‒81 (2016) (on the tendency to avoid discre-
tion and incorporate mechanisms to limit it, in an attempt to refrain from 
harmful judicial review and to truly implement the congressional intent).

103. Ogus, supra note 97, at 165–66.
104. See id. at 180; cf. Raul Pacheco-Vega, Environmental Regulation, Governance, 

and Policy Instruments, 20 Years After the Stick, Carrot, and Sermon Typology, 
22 J. Env’t Pol’y & Plan. 620, 8‒10 (2020) (for a brief analysis of the state-
of-the-art on environmental regulation preferences for water quality).

105. Richard J. Lazarus, The Making of Environmental Law 72 (2004).
106. Ogus, supra note 97, at 204–05.
107. Id. at 205. See Robert W. Hahn, The Political Economy of Environmental 

Regulation: Towards a Unifying Framework, 65 Pub. Choice 21, 32 (1990).
108. Jorge Bermúdez Soto, Fundamentos de Derecho Ambiental 238–41 

(2015); Rodrigo Guzmán Rosen, Derecho Ambiental Chileno 165–69 
(2012). Cf. Baldwin et al., supra note 6, at 296–302 (for a brief overview 
on standard regulation and its basic types exemplified on watercourses).

109. Bermúdez Soto, supra note 108, at 211.
110. Law No. 19300 art. 2(n), Aprueba Ley Sobre Bases Generales del Medio 

Ambiente, Marzo 9, 1994, Diario Oficial [D.O.] (Chile) (as translated by 
Sebastián Luengo Troncoso).

thereof, whose presence or lack in the environment may 
constitute a risk for the environment protection or conser-
vation, or the nature preservation.111

These two types of standards are created to maintain 
ecosystems and ensure a sustainable development as well as 
a rational use of natural resources.112

The Chilean Constitution recognizes a right to a healthy 
environment.113 In this sense, Prof. Jorge Bermúdez Soto of 
Pontificia Universidad Católica de Valparaíso suggests that 
environmental quality standards are important because 
of their capability to implement the Chilean constitu-
tional right to a “pollution-free environment.”114 Specifi-
cally, environmental quality standards set the permissible 
amount of pollution, which ensure a “pollution-free envi-
ronment” according to the constitutional legal imperative, 
because it is not possible to reach a zero pollution environ-
ment.115 Nonetheless, Professor Bermúdez critiques several 
elements of Chilean standard quality regulation, especially 
the statute’s definitions of what constitutes environmental 
quality standards and the purpose of these norms.116 For 
instance, the statutory goal behind secondary quality stan-
dards is confusing, since “protection or conservation of the 
environment” or the “preservation of nature” is ambigu-
ous, creating complex standards to define before courts, 
which complicates courts’ ability to maintain effective 
judicial control over these standard-setting procedures.117 
Moreover, the analyzed Valdivia River Basin case consti-
tutes a clear example of how statutory ambiguity can result 
in a pervasive judicial review that compromises the entire 
standard-setting procedure.118 In other words, this legal 
ambiguity could make regulatory war more possible.119

Water quality standards are set by the Ministry of Envi-
ronment of Chile, which also sets the general procedural 
framework for regulating water standards in a fine-tuned 
approach.120 Indeed, some of the most important charac-
teristics of Chilean secondary water quality standards are 
that their territorial scope is narrowed to a certain water 
body such as a basin, a river, a lake, or a bay.121 And since 
the standards defined by the norm are not effluent limi-
tations, they ought to be monitored by the administra-
tive agencies delegated for that task in the water body. 
Therefore, once the standards are enacted, “a latent zone 
is declared when the concentration of pollutants is higher 
than 80% of the set level,”122 and in “an area with a level 

111. Id. Art. 2(ñ). (as translated by Sebastián Luengo Troncoso).
112. Bermúdez Soto, supra note 108, at 210.
113. Id. at 113–81.
114. See id. at 207. The Chilean Constitution ensures through Article 19 No. 8, 

to every person: “The right to live in a pollution-free environment. It is the 
duty of the State to ensure that this right is not affected and to protect the 
preservation of nature. The law may establish specific restrictions on the ex-
ercise of certain rights or freedoms to protect the environment.” Id. at 114.

115. Id. at 207.
116. Id. at 209–11.
117. Id. at 211.
118. Id.
119. Id. See also Buzbee, supra note 1, at 33.
120. Bermúdez Soto, supra note 108, at 214‒15.
121. Id. at 212–14.
122. Oscar Melo & Javiera Perez, Chapter 6: Water Quality Policy, in Water 

Policy in Chile 87, 90 (Ariel Dinar et al. eds. 2018).
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of 100% or more pollutants than the standard, the zone is 
declared saturated.”123 To reduce contamination levels in 
these situations, the Ministry of Environment must dic-
tate a prevention or decontamination plan for the area, 
depending on whether it is a latent or saturated zone.124 
In prevention and decontamination plans, the Ministry 
of Environment may use several regulatory approaches 
such as “emission standards, tradable emission permits, 
emissions taxes, or user fees, along with other manage-
ment-oriented instruments to promote environmental 
improvement and repair actions.”125

According to Law No. 19300, the General Foundations 
of the Environment Law (Ley de Bases Generales del Medio 
Ambiente or “LBGMA” using its Spanish acronym), the 
issuance of secondary water quality standards must com-
ply with guidelines containing the detailed regulations 
for the rulemaking process of quality standards.126 These 
regulations establish the following stages127: technical 
and economic analysis, scientific studies, public and pri-
vate entities consultation, analysis of the comments, and 
adequate publicity.128 In this sense, the elaboration process 
requires an administrative record in a public dossier, “con-
taining the decisions issued, the consultations evaluated, 
the observations, as well as all the antecedents, data and 
documents related to the dictation of the norm.”129 Accord-
ing to Prof. Eduardo Astorga Jorquera, this procedure to 
enact environmental emission and quality standards, and 
their decontamination and prevention plans constitutes 
one of the most innovative environmental management 
mechanisms of LBGMA.130

To further explain this process, this Article follows an 
explanation originally posited by Oscar Melo and Javiera 
Perez.131 First, the process requires the elaboration of a pre-
liminary draft, including the creation of operational com-
mittees intervening in the elaboration, including private 
and public parties.132 The Minister then instructs the elab-
oration of scientific studies and collects background infor-

123. Id.
124. Law No. 19300 arts. 41‒48 bis, Aprueba Ley Sobre Bases Generales del 

Medio Ambiente, Marzo 9, 1994, Diario Oficial [D.O.] (Chile).
125. Melo & Perez, supra note 122, at 90.
126. Specifically, the current guidelines are established in Decreto Supremo [Su-

preme Decree] No. 38, Aprueba Reglamento Para la Dictación de Normas 
de Calidad Ambiental y de Emisión, Julio 22, 2013, Diario Oficial [D.O.] 
(Chile). See Guillermo Donoso, La Gestión de la Calidad de las Aguas en 
Chile, in La Gestión de la Calidad del Agua en El Perú: Sextas Jor-
nadas de Derecho de Aguas 119, 126. (Armando Guevara Gil et al. eds., 
1st ed. 2019); Melo & Perez, supra note 122, at 92.

127. At this point, it is important to notice that this administrative process is 
more similar to a formal rulemaking procedure, since all the stages are clear-
ly established, and there are several burdens on the administrative agency, 
such as keeping a full record of the procedure, specific terms for each of the 
stages, among other constraints.

128. See Melo & Perez, supra note 122, at 90‒93. See also Donoso, supra note 
126, at 125‒28 (for a brief explanation on the secondary water quality stan-
dards elaboration process and the Valdivian River Basin case).

129. Melo & Perez, supra note 122, at 92. See Bermúdez Soto, supra note 108, 
at 218; Guzmán Rosen, supra note 108, at 167–68; Eduardo Astorga 
Jorquera, Derecho Ambiental Chileno: Parte General 332–36 
(2014).

130. See Astorga Jorquera, supra note 129, at 327.
131. See Melo & Perez, supra note 122.
132. Id. at 92. See Donoso, supra note 126, at 127.

mation that is deemed essential to work on the standard.133 
After receiving these documents containing relevant infor-
mation, the Minister analyzes the documents.134

Within this process, a General Analysis of the Eco-
nomic and Social Impact (Análisis General del Impacto 
Económico y Social or “AGIES” using its Spanish acro-
nym) must be elaborated, “which evaluates the costs and 
benefits of the emission or quality standards for the popu-
lation, for the owners of regulated sources or activities, and 
for the State as responsible for the audit of the same.”135

After the draft has been redacted, the Ministry of 
Environment dictates an approval resolution, and submits 
it for public consultation, also requesting the opinion of 
National and Regional Advisory Councils.136 After that, 
the final draft is consolidated and sent to the Council of 
Ministers for Sustainability (Consejo de Ministros Para la 
Sustentabilidad, or “CMS” using its Spanish acronym) for 
its discussion.137 If the CMS pronouncement is favorable, 
the draft is submitted for the consideration of the President 
of the Republic.138 If approved and signed by the President, 
the draft turns into a Supreme Decree establishing the sec-
ondary environmental quality standard, which could be 
challenged before an environmental court within thirty 
days after the publication in the Official Journal (Diario 
Oficial) “by any person who considers that it does not con-
form to law.”139

It is important to emphasize that as of 2021, only three 
rivers—a small fraction of the 100 watersheds—have a sec-
ondary water quality standard in Chile,140 potentially due 
to the constraints and burdensome statute requirements 
imposed in a fine-tuning approach, and a lack of resources 
and constant opposition of the regulated industries, as 
exemplified by the following case.141 In this context, the 
creation of secondary water quality standards is one of the 
most important steps for the complete protection of the 
waters in the Valdivia River Basin since, as explained, a 
series of regulatory mechanisms can be carried out after 
its enactment in an attempt to regulate the river basin as a 
whole to ensure clean water for the region.142

133. See Melo & Perez, supra note 122, at 92.
134. Id. See Astorga Jorquera, supra note 129, at 333; Donoso, supra note 126, 

at 127.
135. Melo & Perez, supra note 122, at 92. See Astorga Jorquera, supra note 

129, at 333; Donoso, supra note 126, at 127.
136. Melo & Perez, supra note 122, at 92. See Astorga Jorquera, supra note 

129, at 334; Donoso, supra note 126, at 128.
137. Melo & Perez, supra note 122, at 93. See Donoso, supra note 126, at 128.
138. Melo & Perez, supra note 122, at 92. See Donoso, supra note 126, at 128. 

Cf. Cordero Vega, supra note 5, at 16.
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129, at 333; Donoso, supra note 126, at 128.
140. Expedientes Electrónicos de Planes y Normas, Ministry of Env’t, https://plane-

synormas.mma.gob.cl/normas/mostrarCategoria.php?tipo_norma=calidad
&msessv=m_20210405.144754.606b4d4a7e07f [https://perma.cc/963E-
CLZJ] (last visited Nov. 14, 2021). Kay Bergamini et al., Principales Prob-
lemas Ambientales en Chile: Desafíos y Propuestas, Temas de la Agenda 
Pública, Junio 2017, at 1, 6. See Melo & Perez, supra note 122, at 96‒99; 
Donoso, supra note 126, at 128.

141. Melo & Perez, supra note 122, at 101. See Guillermo Donoso, Overall As-
sessment of Chile’s Water Policy and Its Challenges, in Water Policy in Chile 
209, 217 (Guillermo Donoso ed., 2018); Donoso, supra note 126, at 128.

142. Dave Owen, Urbanization, Water Quality, and the Regulated Landscape, 82 
U. Colo. L. Rev. 431, 445‒76 (2011).



Vol. 13 No. 2 THE REGULATORY WAR ON WATER QUALITY STANDARDS 107

C. History of the Cruces River Tragedy

The Valdivia River Basin is located in the La Araucanía 
and Los Ríos regions in the southern part of Chile and 
comprises the sub-basins of the Cruces and Calle-Calle riv-
ers, an area known for its wetlands and rich biodiversity. 
The story begins in the 1990s, when industrial forestry and 
pulp mills multiplied throughout these regions, including 
one of the biggest players in the industry, Celulosa Arauco 
y Constitución S.A. (“Arauco”), which created a new pulp 
mill in the Cruces River around twenty-five kilometers 
upstream from the Cruces River wetland.143

The Cruces River originates at the Villarrica Volcano, 
and its lower section contains the Cruces River wetland, a 
4,877 square hectare site with a shallow water ecosystem 
that emerged after one of the strongest earthquakes in the 
world—9.6 on the Richter scale—which caused the sea to 
flood the plains in the area.144 “This wetland is a sanctu-
ary of nature and a national waterbird biodiversity reserve 
under Chilean law since 1981,”145 and it was “designated as 
the first Neotropical Wetland of International Importance 
under the Ramsar Convention.”146 Some ninety-seven spe-
cies are known to depend on this wetland, including the 
iconic black-necked swan, Cygnus melancoryphus.147

In mid-2004, the pulp mill plant started its operations, 
and suddenly the wetland “exhibited a sudden increase in 
mortality and emigration of the largest breeding population 
of black-necked swans in the Neotropics, a massive demise 
of the dominant macrophyte Egeria densa (the main food 
of swans and several aquatic birds), and a seasonal appear-
ance of turbid waters.”148 Specifically, the swan population 
of the Cruces River wetland decreased from thousands of 
birds in the 1990s to only a couple hundred birds observed 
during 2005–2006.149

In an effort to evaluate the environmental changes 
occurring within this wetland and its probable causes, “it 
was postulated that alteration in water quality occurred 
after a new pulp mill initiated operations during February 
2004.”150 Nevertheless “due to the lack of baseline scientific 
information, existing studies did not permit the establish-
ment of precise cause-effect relationships concerning the 
ecosystem-level changes observed in the wetland of Rio 

143. See José Escaida et al., Crisis Socioambiental: El Humedal del Río 
Cruces y el Cisne de Cuello Negro, 108‒279 (2014) (for a detailed nar-
ration and analysis of the history of the industrial forestry, the installation 
of the Project and the subsequent social crisis, including the water quality 
standards history).

144. Eduardo Jaramillo et al., Recovery of Black-Necked Swans, Macrophytes and 
Water Quality in a Ramsar Wetland of Southern Chile: Assessing Resilience Fol-
lowing Sudden Anthropogenic Disturbances, 628–29 Sci. Total Env’t 291, 
292–93 (2018); Víctor H. Marín et al., On the Sudden Disappearance of 
Egeria Densa From a Ramsar Wetland Site of Southern Chile: A Climatic Event 
Trigger Model, 220 Ecological Modelling 1752, 1753 (2009).

145. Marín et al., supra note 144, at 1753.
146. Nelson A. Lagos et al., Environmental Processes, Water Quality Degradation, 

and Decline of Waterbird Populations in the Rio Cruces Wetland, Chile, 28 
Wetlands 938, 939 (2008).

147. Marín et al., supra note 144, at 1753.
148. Lagos et al., supra note 146, at 938.
149. Id. at 945; Jaramillo et al., supra note 144, at 292.
150. Lagos et al., supra note 144, at 940.

Cruces,”151 but the most plausible hypothesis is that these 
environmental changes began when the pulp mill opened 
in 2004.152 This hypothesis was reflected in judicial actions 
brought against the company by the Chilean Government, 
which ended in a ten million dollar payout.153

Specifically, the Chilean Government represented 
through the Council State Defense, Consejo de Defensa 
del Estado (“CDE”)—the governmental entity in charge 
of representing the government’s administration on sev-
eral judicial matters—decided to sue Arauco before the 
Valdivia First Civil Court, considering the environmental 
damage comprising the massive death of the black-necked 
swan.154 The Court sentenced Arauco, which established a 
nexus between Arauco’s pulp mill and the environmental 
damage in 2004 and required Arauco to pay five million 
dollars to the Chilean Government as an environmental 
damage indemnity and another five million dollars to a 
community development program.155

Unfortunately, Arauco still uses unsound environmental 
practices within the Cruces River, which has led to different 
audits and sanctioning procedures by the national environ-
mental oversight authorities.156 Therefore, the importance 
of this case builds upon its origins that mobilized the Chil-
ean authorities to modernize the environmental legislation 
framework.157 Indeed, the necessity of the secondary water 
quality standards originated from the most controversial 
environmental tragedy in Chile in the 2000s: the massive 
black swan disappearance in the Cruces River.

151. Id. at 940. See Alvaro T. Palma et al., Effect of Prolonged Exposition to Pulp 
Mill Effluents on the Invasive Aquatic Plant Egeria Densa and Other Primary 
Producers: A Mesocosm Approach, 27 Env’t Toxicology & Chemistry 387, 
387 (2008).

152. Jaramillo et al., supra note 144, at 292.
153. Celco y CDE Acuerdan Pago de $5.200 Millones por Cisnes de Cuello Ne-

gro en Valdivia, Pulso (Jan. 17, 2014), https://www.latercera.com/pulso/
celco-y-cde-acuerdan-pago-de-5-200-millones-por-cisnes-de-cuello-negro-
en-valdivia/ [https://perma.cc/6LPR-K572].

154. Bárbara Cox, Celulosa Arauco y CDE Acuerdan Millonario Pago por Contami-
nación del Santuario del Río Cruces, Radio Biobio (Jan. 17, 2014), https://
www.biobiochile.cl/noticias/2014/01/17/celco-y-cde-acuerdan-millonario-
pago-por-contaminacion-del-santuario-del-rio-cruces-en-valdivia.shtml 
[https://perma.cc/LU97-WRQL].

155. Id.
156. SMA Inicia Proceso de Sanción Contra Celulosa Arauco por Incumplimientos 

en Su Planta Valdivia, Superintendency of the Env’t (Jan. 11, 2016), 
https://portal.sma.gob.cl/index.php/2016/01/11/sma-inicia-proceso-de-
sancion-contra-celulosa-arauco-por-incumplimientos-en-su-planta-valdiv-
ia/ [https://perma.cc/JF47-HJ5H]; El Mostrador, Tribunal Ambiental de 
Valdivia Acogió Parcialmente Recurso de Celco y Rebaja La Millonaria Multa 
por Derrame de Residuos en Río Cruces, El Mostrador (Feb. 11, 2020), 
https://www.elmostrador.cl/noticias/pais/2020/02/11/tribunal-ambiental- 
de-valdivia-acogio-parcialmente-recurso-de-celco-y-rebaja-la-millonaria- 
multa-por-derrame-de-residuos-en-rio-cruces/ [https://perma.cc/N7Z4-
FL5N]; SMA Intensifica Fiscalización y Pide Monitoreo en Línea de 21 
Parámetros a Planta de Celulosa Arauco de Valdivia, Superintendency 
of the Env’t Portal (Dec. 23, 2020), https://portal.sma.gob.cl/index.
php/2020/12/23/sma-intensifica-fiscalizacion-y-pide-monitoreo-en-linea-
de-21-parametros-a-planta-de-celulosa-arauco-de-valdivia/ [https://perma.
cc/AH2W-SJRS].

157. See also Escaida et al., supra note 143, at 108‒279 (for a more detailed nar-
ration of the history of the industrial forestry, the installation of the Project 
and the subsequent social crisis).



108 THE GEORGE WASHINGTON JOURNAL OF ENERGY AND ENVIRONMENTAL LAW Vol. 13 No. 2

1. The Tortuous Administrative Procedure of the 
Secondary Water Quality Standards for the 
Valdivia River Basin

With the echoes of this environmental tragedy reverber-
ating, the environmental agency of the time, Corporación 
Nacional del Medio Ambiente, (“CONAMA”), initiated 
a rulemaking process for a secondary water quality stan-
dard for the Valdivia River Basin in December 2006.158 
The administrative record reflects that just three weeks 
after the publication of the communication to begin 
the regulatory process, there is a letter from Arauco—
the company involved in the disaster—requesting to be 
included in the operational committees to be formed 
with private and public organizations within the stan-
dards elaboration process.159

Considering the complexity of the area the standards 
comprised, including the Cruces River wetland,160 and the 
need to gather sufficient scientific information, the agency 
extended the term to propose a rule until May 2012.161 
Over this six-year period, CONAMA defined the param-
eters to be controlled, surveillance areas, and monitor-
ing frequency.162 Throughout, Arauco participated in the 
operational committee and even funded scientific studies 
about the parameters and reasonable limits to include in 
the regulation.163

In June 2012, the proposed standards were published for 
comments in the Official Journal,164 through Resolution 
No. 478, June 1, 2012, of the Ministry of Environment. 
Only sixteen entities participated in the public consulta-
tion process, including several river industries, like Arauco, 
another forestry company, named Forestal Calle-Calle, and 
an industrial conglomerate of the Valdivia River, Corpora-
tion for the Development of the River Region (Corporación 
Para el Desarrollo de la Región de los Ríos or “Codeproval” 

158. Ministerio Secretaría General de la Presidencia, Resolución Exenta [Exempt 
Resolution] No. 3401 Diciembre 18, 2006 Diario Oficial [D.O.] (Chile). 
Cf. Claudia Sepúlveda & Alejandro Rojas, Conflictos Ambientales y Reforma 
Ambiental en Chile: Una Oportunidad Desaprovechada de Aprendizaje Insti-
tucional Sobre Participación Ciudadana, Vol. XXIX No. 2, Revista Ambi-
ente y Desarrollo de CIPMA 15, 16 (2010) (on a more general analysis 
of the Cruces River tragedy implications for the environmental institutions 
in Chile).

159. GCMA, Letter Da Inicio a la Elaboración de las Normas Segundarias de 
Calidad Ambiental Para la Protección de las Aquas de la Cuenca del Río 
Valdivia (Jan. 18, 2007), Administrative Record Piece No. 5.

160. It should be noted that at the beginning, the administrative agencies decid-
ed to work on two separate water quality standards, one for Río Cruces, and 
another for Río Valdivia, but on 2010, it was decided to combine both pro-
cesses and work on one water quality standard for all the basin by Exempt 
Resolution No. 947, September 14, 2010 of the Ministry of Environment.

161. See Ministry of Env’t, supra note 4 (just on June 1, 2012, the Ministry of 
Environment approved the first draft of the proposed rule through its Reso-
lution No. 478).

162. Ministerio del Medio Ambiente, Resolución No. 478, Junio 1, 2012, Diario 
Oficial [D.O.] (Chile).

163. For example, Arauco financed a thorough study of more than 1,500 pages 
of the Cruces River wetland and the rivers in the area, which later alleged it 
was not sufficiently considered by the Ministry of Environment when deter-
mining the parameters and limits of the standards. See Eduardo Jaramillo 
et al., Programa de Diagnóstico Ambiental del Humedal del Río 
Cruces y Sus Ríos Tributarios: 2014‒2015 (2015).

164. Similar to the Federal Register in the U.S.

using its Spanish acronym).165 It is also important to note 
that in September of 2010, the Ministry of Environment 
briefly conducted an indigenous consultation process, last-
ing through the end of that year.166

In November 2013, the definitive project—the proposed 
rule adjusted to public comments—was approved by the 
Council of Ministers for Sustainability.167 This rule estab-
lished ten surveillance areas and fifteen controlled param-
eters with a quarterly monitoring frequency.168 After being 
submitted for the President’s consideration in November of 
2013,169 the final rule was issued by Supreme Decree No. 
55 of 2013 of the Ministry of Environment.170 For latter 
purposes, it is relevant to note that after the Council of 
Ministers’ approval, some modifications were made regard-
ing control points and parameters in two surveillance 
areas, all located near Arauco’s facilities.171 These modifica-
tions could be attributed to Arauco’s strong lobbying,172 a 
clear example of industry pressure on agencies at all pos-
sible stages of the administrative rulemaking process.

Right after the final rule was issued but before its publi-
cation in the Diario Oficial, a new President from a leftist 
political party was elected.173 This new government desig-
nated new agency heads, halting the rulemaking process 
and revisiting the details of the standards proposed with 
an unfavorable technical report.174 This activity led to the 
issuance of a new definitive project, reviewed and approved 
once more by the Council of Ministers on December 2014, 
that again was approved by the new President and pub-

165. Ministry of Env’t, letter on De la Etapa de Consulta a Organismos Compe-
tentes Públicos y Privados (2012), Administrative Record Piece No. 2877.

166. Ministry of Env’t, Draft Notice Reunión Informativa Convenio 169 on An-
teproyecto de Normas Secundarias de Calidad Ambiental Para la Protección 
de las Aguas de la Cuenca del Río Valdivia (May 18, 2012), Administrative 
Record Piece No. 2830.

167. In the regulations applicable to the administrative rulemaking of water qual-
ity standards, there are two stages of the rule: a draft rule (or proposed 
rule) and a definitive project. The latter must be elaborated after the public 
consultation, for approval of administrative agencies, the President and its 
publication as a final rule.

168. Council of Ministers for Sustainability, Acuerdo No. 19/2013, Se Pronun-
cia Favorablemente Sobre el Proyecto Difinitivo de Normas Secundarias de 
Calidad Ambintal Para la Protección de las Aguas Continentales Superficia-
les de la Cuenca del Río Valdivia (Nov. 28, 2013), Administrative Record 
Pieces Nos. 3175‒3177.

169. Id. at No. 3171.
170. Decreto Supremo [Supreme Decree] No. 55, Establece Normas Secundarias 

de Calidad Ambiental Para la Protección de las Aguas Continentales Super-
ficiales de la Cuenca del Río Valdivia, Diciembre 27, 2013, Diario Oficial 
[D.O.] (Chile).

171. See Departamento de Asuntos Hídricos y Ecosistemas Acuáticos División 
de Recursos Naturales y Biodiversidad Ministerio del Medio Ambiente, 
Technical Report on Anteproyecto de Normas Secundarias de Calidad Am-
biental Para la Protección de las Aguas de la Cuenca del Río Valdivia (Sept. 
2014), Administrative Record Pieces Nos. 3281‒3289.

172. This explanation lacks documents to justify this supposition, since much of 
the lobbying was not regulated in 2013. Indeed, regulations for lobbying 
appeared only on March 8, 2014, with the publication of Law No. 20730. 
Nevertheless, some documents in the Administrative Record show signs of 
this pressure. See Ministry of Env’t, supra note 4, at 1502, 2804.

173. Cooperativa.cl, El Cambio de Mando: Bachelet Vuelve a la Moneda, Ra-
dio Cooperativa (Mar. 12, 2014), https://www.cooperativa.cl/noticias/ 
pais/michelle-bachelet/el-cambio-de-mando-bachelet-vuelve-a-la-moneda/ 
2014-03-10/112424.html [https://perma.cc/5PC9-76AL].

174. Departamento de Asuntos Hídricos y Ecosistemas Acuáticos División de 
Recursos Naturales y Biodiversidad Ministerio del Medio Ambiente, supra 
note 171, at 3260‒61.
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lished as the final rule on November 2015.175 This new stan-
dard established six new controlled parameters and stricter 
standards, such as the reestablishment of the previous 
standards in the two modified surveillance areas of Arauco 
facilities, including control points and parameters.176 With 
this reestablishment, the discharges of Arauco’s pulp mill 
were going to be measured three kilometers downstream 
from the plant. This reestablishment was a clear change 
from the twenty kilometers questionably changed in the 
previous project, after the approval of the Council of Min-
isters and before the presidential approval.

2. A Pervasive Judicial Review

Shortly after the secondary water quality standards for the 
Valdivia River Basin were enacted in January 2016, Arauco, 
Codeproval, and Forestal Calle-Calle filed actions against 
the Ministry of Environment before the Third Environ-
mental Court of Valdivia, challenging the regulations.177 
The main allegations were supposed violations of adminis-
trative procedure framework legislation, such as noncom-
pliance with formal rulemaking requirements and lack of 
consideration for the economic impact of the regulations 
on the river industries.178

The litigants focused on the administration’s decision 
to issue a new definitive project for the secondary water 
quality standards, accusing it of improperly reviewing an 
existing regulation—the previously unpublished project—
without observing the required milestones of the process.179 
Furthermore, the plaintiffs alleged a flawed former AGIES, 
not fully available at the time of the public consultation 
process, and that the new AGIES—issued after the new 
proposed rule—was insufficient in taking into consider-
ation the economic impacts to be caused by the new stan-
dards.180 In short, the companies challenged the new rule 

175. Decreto Supremo [Supreme Decree] No. 1, Establece Normas Secundarias 
de Calidad Ambiental Para la Protección de las Aguas Continentales Super-
ficiales de la Cuenca del Río Valdivia, Noviembre 27, 2015, Diario Oficial 
[D.O.] (Chile).

176. Departamento de Asuntos Hídricos y Ecosistemas Acuáticos de la División 
de Recursos Naturales y Biodiversidad del Ministerio del Medio Ambiente, 
supra note 171, Administrative Record Pieces Nos. 3281‒3283.

177. Expediente Electrónico: Corporación Para el Desarrollo de la Región de 
los Ríos con Ministerio del Medio Ambiente, Tercer Tribunal Am-
biental de Chile, https://causas.3ta.cl/causes/61/expedient/3566/
books/113/?attachmentId=5659 [https://perma.cc/Y2QJ-AECR] (last vis-
ited Nov. 15, 2021). See Decreto Supremo [Supreme Decree] No. 1, supra 
note 175.

178. See Ingreso de Reclamación at 4‒10, Tercer Tribunal Ambiental [Third En-
vironmental Court], 29 septiembre 2016, “Corporación Para el Desarrollo 
de la Región de los Ríos c. Ministerio del Medio Ambiente” Rol de la Causa: 
R-25-2016, reclamación art. 50 Ley No. 19300; Ingreso de Reclamación 
at 10‒64, Tercer Tribunal Ambiental [Third Environmental Court], 5, 
Enero 2016, “Celulosa Arauco y Constitución S.A. c. Ministerio del Me-
dio Ambiente” Rol de la Causa: R-26-2016, reclamación art. 50 Ley No. 
19300; Ingreso de Reclamación at 3‒6, Tercer Tribunal Ambiental [Third 
Environmental Court], 5 Enero 2016, “Forestal Calle Calle S.A. con Fisco 
de Chile c. Ministerio del Medio Ambiente” Rol de la Causa: R-27-2016, 
reclamación art. 50 Ley No. 19300.

179. Ingreso de Reclamación at 3‒4, Tercer Tribunal Ambiental [Third Envi-
ronmental Court], 5 Enero 2016, “Forestal Calle Calle S.A. con Fisco de 
Chile c. Ministerio del Medio Ambiente” Rol de la Causa: R-27-2016, rec-
lamación art. 50 Ley No. 19300.

180. Ingreso de Reclamación at 53‒63, Tercer Tribunal Ambiental [Third Envi-
ronmental Court], 5, Enero 2016, “Celulosa Arauco y Constitución S.A. c. 

to avoid closer surveillance points to Arauco’s pulp mill 
and more stringent environmental standards. This chal-
lenge is a clear example, as Professors McGarity and Buz-
bee described, of regulated industries challenging the final 
rule,181 alleging that the standard is unduly burdensome 
and technically unsupported,182 appealing to the courts’ 
role in policing the actions of administrative agencies.183

After nine months of litigation before the Third Envi-
ronmental Court, in September 2016, the judges ruled in 
favor of Codeproval and Arauco due to the lack of suf-
ficient motivation of the final rule as a result of the various 
substantive and adjacent deficiencies of the two AGIES.184 
Specifically, the Court held that the AGIES were techni-
cally flawed and extemporaneously included.185 Therefore, 
the Court annulled the challenged Supreme Decree, the 
resolution that approved the proposed rule of secondary 
environmental quality standards for the protection of the 
waters of the Valdivia River Basin, and all the administrative 
acts and procedures issued after the latter. Consequently, 
the Court vacated the rule and remanded the record to 
the Ministry of Environment to resume the administrative 
procedure, based on the preparation of a new AGIES of the 
proposed rule consistent with the opinion.186

This decision was upheld by the Supreme Court in July 
2017.187 Regardless of the flaws in the rulemaking process, 
it is interesting to note that the judge in charge of the draft-
ing of the decision in the Environmental Court was for-
mer Judge Roberto Pastén, a non-lawyer, with a doctoral 
degree in economics from the University of Alabama.188 
This choice of authors might be a sign that the adminis-
trative procedure was not entirely wrong, and that one of 
the reasons why the Court invalidated the rule issued by 
the Ministry of Environment was that the judge in charge 
of analyzing it in detail was an economist. According to 
the law that creates environmental courts, these courts are 
integrated by two judges’ lawyers and one judge specialized 
on environmental sciences.189 Nevertheless, it seems par-
ticularly odd that in an environmental court an economist 
can decide the administrative standard of an environmen-
tal standard-setting process. Although it goes beyond the 
scope of this Article, it is important to note that this situ-
ation can even constitute a new feature in regulatory wars 
regarding judicial review: judicial scientific partisanship.

Ministerio del Medio Ambiente” Rol de la Causa: R-26-2016, reclamación 
art. 50 Ley No. 19300.

181. McGarity, supra note 2, at 1676.
182. Id.
183. Buzbee, supra note 1, at 38.
184. Tercer Tribunal Ambiental [Third Environmental Court], 29 septiembre 

2016, “Corporación Para el Desarrollo de la Región de Los Ríos c. Ministe-
rio del Medio Ambiente” Rol de la Causa: R-25-2016, reclamación art. 50 
Ley No. 19300, pp. 3806, 3877 (Chile).

185. Id. at 3871‒72.
186. Id. at 3877.
187. Corte Suprema de Justicia [C.S.J.] [Supreme Court], 23 Julio 2017, “Cor-

poración Para el Desarrollo de la Región de los Ríos c. Ministerio del Medio 
Ambiente” Rol de la Causa: 83344-16, Recurso de Casación en el Fondo, p. 
4089, (Chile).

188. See Ex-Ministros, Tercer Tribunal Ambiental de Chile, https://3ta.cl/
tercer-tribunal-ambiental/ex-ministros/ [https://perma.cc/F4QG-CFFL] 
(last visited Nov. 15, 2021).

189. Law No. 20600 Art. 2, Crea los Tribunales Ambientales, Junio 28, 2012, 
Diario Oficial [D.O.] (Chile) (2012).
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3. Reopening of the Administrative Procedure and 
Indigenous Communities’ Participation

In September 2017, complying with the Court’s judgment, 
the Ministry of Environment reopened the administrative 
process for the secondary quality standards for the Valdivia 
River Basin.190 To date, the process has been extended four 
times, with a new AGIES and another public consultation 
between December 2017 and March 2018.191 In this new 
public consult, twenty-eight entities participated, includ-
ing several river basin industries requesting the invalida-
tion of the procedure.192 Currently, the Ministry is working 
on the results of the new AGIES and the elaboration of the 
definitive project.193

The regulated industries are still obstructing the regu-
latory process. In June194 and August195 2019, Codeproval 
filed an administrative action before the Ministry of Envi-
ronment twice, requesting the invalidation of Exempt 
Resolution No. 1431, of December 2017, of the Ministry 
of Environment196 that approved the new draft project for 
the secondary water quality standard. These actions were 
dismissed by the Ministry in December 2020 for being 
interposed against an intermediate administrative act.197 
Following this, an empowered actor reappeared: indig-
enous communities.198

In 2010, a Process of Indigenous Consultation (“PCI”) 
with the communities of the Valdivia River Basin was 
carried out, in accordance with the International Labour 
Organization Convention No. 169.199 Then, in August 

190. Ministerio del Medio Ambiente, Resolución Exenta [Exempt Resolution] 
No. 909, Septiembre 7, 2017 Diario Oficial [D.O.] (Chile).

191. See Ministry of Env’t, supra note 4.
192. Ministerio del Medio Ambiente, Ficha Consulta: Anteproyecto de las Normas 

Secundarias de Calidad Ambiental Para la Protección de las Aguas Continen-
tales Superficiales de la Cuenca del Río Valdivia, Consultas Ciudadanas: 
Sistema Electrónico Para la Participación Ciudadana, https://con-
sultasciudadanas.mma.gob.cl/portal/consulta/31 [https://perma.cc/9WSC-
LWPL] (last visited Nov. 15, 2021); Osvaldo Bastidas, Ministerio de Medio 
Ambiente Da a Conocer Respuestas a las Observaciones de la Norma Secundaria 
de Calidad Ambiental del Río Valdivia, Los Ríos al Día (Aug. 19, 2019), 
https://www.losriosaldia.cl/2019/08/19/ministerio-de-medio-ambiente-da- 
a-conocer-respuestas-a-las-observaciones-de-la-norma-secundaria-de-cali-
dad-ambiental-del-rio-valdivia/ [https://perma.cc/F54U-C8WR].

193. Ministerio del Medio Ambiente, Resolución Exenta [Exempt Resolution] 
No. 352, April 29, 2020 Diario Oficial [D.O.] (Chile).

194. Corporación Para el Desarrollo de la Región de los Ríos, Solicitud de In-
validación en Contra de la Resolución que Aprueba Anteproyecto NSCA 
Cuenca Valdivia on Anteproyecto de Normas Secundarias de Calidad Am-
biental Para la Protección de las Aguas de la Cuenca del Río Valdivia (June 
4, 2019), Administrative Record Piece No. 4699.

195. Corporación Para el Desarrollo de la Región de los Ríos, Solicita Invalidar 
la Resolución Exenta No. 1431, de 15 de diciembre de 2017, del Minis-
terio del Medio Ambiente publicada en el Diario Oficial con fecha 22 de 
diciembre de 2017, on Anteproyecto de Normas Secundarias de Calidad 
Ambiental Para la Protección de las Aguas de la Cuenca del Río Valdivia 
(Aug. 2, 2019), Administrative Record Piece No. 4792.

196. Ministerio del Medio Ambiente, Resolución Exenta [Exempt Resolution] 
No. 1431, Diciembre 15, 2017, Diario Oficial [D.O.] (Chile).

197. Ministerio del Medio Ambiente Rechaza Invalidación en Contra de las Normas 
Secundarias de Calidad Ambiental del Río Valdivia, Ministerio del Me-
dio Ambiente (Dec. 10, 2020), https://mma.gob.cl/ministerio-del-medio-
ambiente-rechaza-invalidacion-en-contra-de-las-normas-secundarias-de-
calidad-ambiental-del-rio-valdivia/.

198. Id.
199. International Labour Organization, Convention No. 169 concerning Indig-

enous and Tribal Peoples in Independent Countries art. 6, No. 1‒2, 1650 
U.N.T.S. 28383 (entered into force Sept. 5, 1991).

2018, considering the new standards project, the Ministry 
decided to conduct a new PCI.200

This process involved the participation of more than 800 
representatives and members of the indigenous communi-
ties of the Valdivia River Basin, including leaders and rep-
resentatives of indigenous communities and associations, 
as well as indigenous traditional authorities that inhabit 
the territorial scope of the water quality standards, such as 
Longko (head of a community), Gnepin (speaker, holder of 
the gift of speech), Werkén (emissary, in charge of carry-
ing messages) and Lawentuchefe (possessor of knowledge 
of medicinal plants).201

Considering the particularities of the PCI—which 
involved several dialogues with each of the communities 
and spaces for their internal deliberation—the process 
extended for more than two years, ending in late 2021.202 
From the PCI, one of the most important agreements 
between the communities and the Ministry was the deci-
sion to invite representatives of the indigenous communi-
ties to integrate the extended operational committee, which 
will allow the communities to express their concerns in one 
of the institutional organisms involved in the creation of 
the water quality standards of the river basin.203 Further-
more, regarding the systematization of the dialogues with 
the indigenous communities in the final report of the PCI, 
it is interesting that one of the most persistent concerns of 
the communities is the industrial activity in the river basin, 
such as the one from Arauco.204

IV. Water Quality Standards as 
Regulatory War Zones

The conflict over the secondary water quality standards for 
the Valdivia River Basin constitutes a clear example of a reg-
ulatory war. Indeed, this case involves a major issue under 
review (water quality standards),205 which moves through 
the political and regulatory process involving an agency in 
charge of implementing a congressionally enacted law,206 
with the active opposition of regulated industries compet-
ing to influence a political choice constrained by the law.207

The regulatory battle over the secondary water qual-
ity standards for the Valdivia River Basin has been harsh. 
Indeed, over the course of fifteen years, none of the regu-
lated industries in the basin have hesitated in intervening, 

200. Ministerio del Medio Ambiente, Resolución Exenta [Exempt Resolution] 
No. 783, Agosto 30, 2018 Diario Oficial [D.O.] (Chile).

201. Consulta Indígena por la Norma de Calidad de las Aguas del Río Valdivia 
Entra en Su Fase Final, Ministerio del Medio Ambiente (Sept. 12, 
2019), https://mma.gob.cl/consulta-indigena-por-la-norma-de-calidad-de- 
las-aguas-del-rio-valdivia-entra-en-su-fase-final/ [https://perma.cc/L76U- 
UPVX].

202. See Ministerio del Medio Ambiente, Informe Final de Sistematización del 
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tales Superficiales de la Cuenca del Río Valdivia, 61 (2021).
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and the rulemaking process remains unfinished with judi-
cial challenges foreseeable even after its enactment. Hence, 
in this regulatory gridlock, this part is a first attempt to 
systematize the information described from a regulatory 
war perspective to formulate recommendations.

The key warriors in this regulatory battle—or key stake-
holders in the rulemaking process—are the government, 
through the Ministry of Environment, regulated industries 
represented by the corporate conglomerate Codeproval 
and Arauco, the courts, especially the Environmental and 
Supreme Court, and the indigenous communities within 
the Valdivia River Basin.

The Ministry of Environment is an administrative 
agency directly dependent on the President of the Republic 
of Chile, which means its authorities are designated and 
kept in charge as long as they maintain the President’s 
trust.208 As explained, the Ministry is in charge of the elab-
oration and coordination of the secondary water quality 
standards,209 from prioritizing which water courses are to 
be regulated,210 to specifying the regulations of the admin-
istrative procedure to follow in the rulemaking process.211

Here, the Ministry of Environment is facing pervasive 
and persistent opposition from the regulated industries and 
an exhaustive judicial review of its actions by a specialized 
court. All of this has led the agency to meticulously work 
on the standards’ administrative record, improving its 
legal and scientific rigor to hopefully survive a new judicial 
review on the whole administrative record once the stan-
dards are enacted.

The regulated industries are a constant opponent to 
any environmental regulation of the basin, evolving into a 
key regulatory warrior that has already successfully over-
turned the first attempt to regulate the basin, with the 
annulment of the first Supreme Decree establishing the 
secondary water quality standards. In fact, while “judicial 
actions remain the frontline remedy in many legal sys-
tems and/or serve as a check on the adequacy of regula-
tory regimes,”212 they also serve as a means to obstruct the 
standard-setting process.

From the beginning, regulated industries have 
demanded that the operational committee consider them 
in the rulemaking process.213 These industries’ participa-
tion has gone beyond the constraints of the operational 
committee, as they have financed their own scientific stud-
ies. For instance, Arauco used self-funded studies as an 
argument to question the scientific depth of the standards 

208. Law No. 19300, Art. 69, Aprueba Ley Sobre Bases Generales del Medio 
Ambiente, Marzo 9, 1994, Diario Oficial [D.O.] (Chile).

209. Paola Jara Martin, Fiscalización de Instrumentos de Gestión Ambi-
ental: Relación Entre las Normas de Calidad del Componente Hí-
drico y la Superintendencia del Medio Ambiente 30–33 (Universidad 
de Chile 2016). Cf. Baldwin et al., supra note 6, at 373–87 (on the impact 
of multi-level regulation and the implications of this model of diffusion of 
institutional design and regulatory instruments).

210. Gabriel Del Favero & Ricardo Katz, Gestión Ambiental en Chile, in La 
Transformación Económica de Chile 247, 263–66 (2001). See Law 
No. 19300, Art. 70(n), Aprueba Ley Sobre Bases Generales del Medio Am-
biente, Marzo 9, 1994, Diario Oficial [D.O.] (Chile).

211. Law No. 19300, Art. 32, Aprueba Ley Sobre Bases Generales del Medio 
Ambiente, Marzo 9, 1994, Diario Oficial [D.O.] (Chile).

212. Tarlock, supra note 98, at 427.
213. GCMA, supra note 159.

when challenging them before the courts, which hindered 
the regulatory success of the whole process.214

Furthermore, one of the companies’ latest attempts to 
hinder the regulatory process involves the presentation of 
administrative actions before the Ministry requesting the 
invalidation of intermediate administrative acts. In light 
of the successful judicial challenge in January 2016, regu-
lated industries have accomplished extending the rule-
making process for at least six additional years, allowing 
questionable environmental practices in the river basin to 
continue occurring.215

Another relevant actor are the indigenous communi-
ties settled in the Valdivia River Basin. These commu-
nities have been actively participating in the last years, 
especially within the current PCI, with around 800 
indigenous people, positioning them as a strategic actor 
to push the regulatory process forward. Indeed, as they 
expressed their concerns during the last PCI, their inter-
ests are often at odds with those of the industries because 
of their ancestral relation with rivers and wetlands.216 Fur-
ther, indigenous interests tend to promote the conserva-
tion and non-industrialization of rivers to preserve their 
ancestral uses such as religious rites and fishing practic-
es.217 Therefore, a possible implicit alliance may emerge 
from the shared environmental concerns between certain 
agencies and indigenous people.

Finally, the courts have been essential to ensure the 
judicial review of agency actions. Specifically, the Third 
Environmental Court has been keen to thoroughly review 
the economic and social impact assessments of the second-
ary water quality standards, by establishing a high bench-
mark for future AGIES.218 Accordingly, the most relevant 
impacts of this judicial decision were on one hand the 
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zeal of the Ministry of Environment to ensure a properly 
justified high technical standard, and on the other, the 
encouragement of regulated industries to keep challenging 
administrative actions, probably including the new final 
rule to be enacted. Moreover, it could be suggested that 
this judicial decision overstepped the appropriate judicial 
deference, meddling in the technical nuances of adminis-
trative decisions.219

V. Recommendations

As described, the regulatory war on the secondary water 
quality standards for the Valdivia River Basin faces mul-
tiple challenges, including an intricate administrative pro-
cess with a strong opposition from the regulated industries 
and a pervasive and thorough judicial review on legal and 
scientific grounds of the administrative record. Therefore, 
to address the main issues causing the regulatory gridlock 
in this regulatory war, this Article presents multiple rec-
ommendations based on the specific nature and evolution 
of the standard-setting process for the water quality stan-
dards for the Valdivia River Basin. To accomplish this, this 
Article adapts some of the solutions presented by Professor 
McGarity, summarized in Part II.C,220 and formulates spe-
cific responses based on a critical analysis of the Chilean 
legislative and regulatory framework.

A. Procedural Shields

Procedural shields should be strengthened to reduce the 
influence of stakeholders by limiting contact between 
agency officials and lobbyists.221 In the Chilean case, after 
eleven years of discussion and three bills, a lobbying law 
was enacted in 2014.222 This law restricts the interaction 
between lobbyists and government officials, but the legal 
requirements are insufficient since the current regula-
tions exclude relevant actors—such as nonprofit organi-
zations—from their scope of application, among other 
deficiencies.223 Indeed, despite this law, the pressure from 
regulated industries continues to be exercised within the 
administrative procedure through the participation of 
interest groups in the Operational Committee of the Water 
Quality Standards. In this sense, it is beyond any doubt 
that regulated industries have the right to express their 
opinions and concerns, but this should be permitted only 
in the public consultation process—as it is for every other 
citizen. In fact, the same companies that intervene in the 

219. Cf. Sebastián Luengo Troncoso & Ricardo Irarrázabal Sánchez, Aplicación 
de Principios Ambientales en el Control Jurisdiccional del Actuar de la Admin-
istración, 9 Revista de Derecho Ambiental 1, 1–9 (2018) (for an analysis 
on the role of environmental courts regarding judicial review in Chile).
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Oficial [D.O.] (Chile). See Francisco Álvarez Chamorro, La Ley del 
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Influencias 91–132 (2016).

223. Garín González, supra note 222, at 91–132.

administrative process through its Operational Commit-
tee have formulated observations in the public consulta-
tion of the standards.224 Therefore, a first procedural shield 
is the prevention of the participation of industries in the 
rulemaking process beyond the formal public consulta-
tion process, since it could overwhelm and monopolize the 
topics discussed in the process, becoming a hindering fac-
tor for the regulation, as previously demonstrated by the 
Valdivia River Basin case.

Another related procedural shield is to increase the 
transparency of the interactions between agencies and 
interest groups.225 Following the democratization wave 
of the twentieth century, securing agency accountabil-
ity through the improvement of transparency is a path 
to enhanced effectiveness in responding to the needs and 
voices of those they claim to serve.226 Indeed, “[T]rans-
parency is directly conducive to increased quality and 
lawfulness in the rulemaking process.”227 Thus, in the 
Chilean case, despite the enactment of a Public Infor-
mation Access Law in 2008, there is no disposition in it, 
regarding the details of interactions between agencies and 
interest groups, so they are not available for public review, 
hindering the public’s ability to understand the reasons 
for changes in the water quality standards.228 Therefore, 
the details of meetings with interest groups should be 
accessible to the public to properly explain the changes 
favorable to regulated groups, such as the ones in the first 
final draft of the water quality standards, before the Presi-
dent’s approval, which remains unexplained.229

B. Public Participation Subsidies

Chilean environmental institutions allegedly have 
structural and operational asymmetries on public 
participation,230 such as a lack of participation in the defi-
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nition of public policies and laws,231 restrictions to the con-
tent and opportunity of the participation,232 or a lack of 
representation in the environmental participation spaces,233 
among other issues. In the context of complex environmen-
tal issues—such as technical parameters of a water quality 
standards—other actors lack resources, information, and 
technical support to effectively participate at the level that 
regulated industries can.234 Therefore, it is necessary to 
incentivize equitable participation in the regulatory pro-
cess by all groups, beyond regulated industries.235

In the case analyzed in this Article, there are clear resource 
inequalities between beneficiaries and industries,236 and—
as Prof. Wendy Wagner proposes—public participation 
could be enhanced by leveling the playing field with public 
subsidies.237 Despite the concerns presented by Professor 
McGarity to this proposal,238 public subsidies can remedy 
the disparate resources of regulated industries, at least in a 
way that enables the communities to formulate coherent 
and informed observations to regulations.

For the secondary water quality standards for the 
Valdivia River Basin, this assistance has already been 
provided to the indigenous communities of the basin, to 
empower them and incentivize their active and informed 
participation, which has resulted in the successful, ongo-
ing second PCI, with more than 800 people.239 This sub-
sidy enabled the communities to hire technical assistance 
in translating the key factors of the water quality standards 
to a more comprehensible language for all the authorities 
and members of the indigenous communities.240 Therefore, 
while the results of the PCI remain outstanding, indige-
nous community input, on a leveled playing field, ensures 
that all voices are heard and may, given the outcome of the 
PCI, lead to regulations that satisfy more interested parties, 
rather than those with the most resources.

C. Judicial Review

As previously explained,241 courts are a relevant actor in 
regulatory wars, judicial deference should be observed, and 
judges should not substitute political decisions with their 
own views or go beyond their jurisdiction. Thus, agencies 
and legislators’ factual and political judgments should be 
presumptively respected, and judicial scrutiny limited.

In the Valdivia River Basin case, the role of environ-
mental courts and the Supreme Court was questionably 
decisive on policing the actions of Chilean administra-
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tive agencies.242 Indeed, the scope of judicial review of the 
Ministry of Environment technical studies was extremely 
detailed.243 Therefore, this Article recommends that courts 
keep working on drawing a clear line between what falls 
within judicial deference and what does not. Consequently, 
regulated groups would not be encouraged to persistently 
challenge regulations, based solely on interpretative argu-
ments within their own scientific-financed studies. Thus, 
courts could only intervene in the rulemaking process if 
serious legal concerns were at stake, allowing agencies to 
respond on proper timelines to the environmental concerns 
of the population.

D. Prescriptive Deadlines

As Professor Lazarus explains, “[B]road delegations of 
lawmaking authority are necessary in the first instance 
because of the sheer complexity of environmental stan-
dard setting.”244 Thus, as proposed in the United States, 
a prescriptive deadline is complementary to the exercise of 
broad legislative delegations of environmental lawmaking 
to agencies.245 As Professor Lazarus states, these deadlines 
assist agencies by providing them with the legal leverage 
to overcome obstacles to lawmaking efforts and a ready 
answer to efforts by the regulated industries to slow down 
the promulgation of rules.246

Therefore, legislative delegation of environmental law 
making, along with prescriptive deadlines for their exer-
cise, is a useful mechanism to avoid undue influence from 
regulated groups.247 In the Chilean case, procedural regu-
lations for secondary water quality standards—imple-
menting the legislative mandate of LBGMA—already 
contemplates deadlines.248 However, these deadlines are 
considered “administrative deadlines,” which, according 
to Chilean doctrine and jurisprudence,249 means they are 
not binding on the agency in charge. Therefore, another 
recommendation would be to pass a legislative amend-
ment that expressly establishes in LBGMA that, regard-
ing standard-setting, the deadlines defined for the specific 
rulemaking process are fully prescriptive for the agency 
in charge.
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E. Regulatory Process Flexibility

Despite the latter recommendations, another recommen-
dation could be making the regulatory process more flexi-
ble.250 Indeed, the proposed responses for administrative 
agencies to the identified regulatory gridlocks focus on 
seeking shelter in objective rules, restricting interactions 
with regulated groups, and enhancing the procedural rigor 
to build evidence to support their decisions.251 Nonethe-
less, in European countries, such as Great Britain, the 
regulatory process is “far less formal and less open to legal 
contestation,”252 including a more informal consultation 
process with industries.253 Furthermore, away from dereg-
ulatory movements, it has been questioned whether strict 
procedural rules are essential to agency legitimacy or neces-
sary to guarantee public accountability.254 This would also 
counsel against fine-tuned regulations, where the excessive 
regulatory burden obstructs the standard-setting process. 
However, adopting this approach requires changing the 
Chilean legal mindset, where informality would preclude 
allowing industry intervention at all stages of the standard-
setting process.

As Professor McGarity proposes, a change in the politi-
cal and legal culture is also required, meaning that attor-
neys should adopt a public-conscience role in their lobbying 
activities in order to civilize blood sport strategies.255 Only 
then will administrative agencies be able to implement 
secondary water quality standards, without focusing their 
resources and decisions on enacting tailored regulations to 
the interests of regulated industries in the basin.

VI. Conclusion

We live in an adversarial era, where regulatory state hege-
mony is increasingly questioned by deregulation advocates. 
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In this sense, one of the most important scenarios where 
this tension manifests is in regulatory wars. This notion 
of the art of regulatory war and blood sport of high-stakes 
rulemaking developed by Professors Buzbee and McGarity 
has contributed to a new way of analyzing and framing 
the regulatory process in charge of administrative agencies 
around the world.

In this context, the Chilean case of the secondary water 
quality standards for the Valdivia River Basin exemplifies a 
contemporary case of a regulatory war on standard-setting 
procedures between governmental agencies and regulated 
industries. In this case, the initial pressure by public opin-
ion and environmentalist groups to promote the protec-
tion of the waters in the Valdivia River Basin has declined 
throughout the years, leaving the environmental agency 
alone in the implementation process.

Therefore, the standard-setting process has taken more 
than fifteen years, facing persistent opposition by regulated 
industries, which have intervened in the process on several 
instances, such as during public consultation, in the Oper-
ational Committee, financing scientific studies, and suc-
cessfully challenging the rule before courts. To solve this 
regulatory gridlock, this Article proposes multiple recom-
mendations, regarding procedural shields, legislative dead-
lines, judicial review boundaries, cultural changes, and 
broader political determinations. Nevertheless, despite the 
standard-setting process having already been delayed for 
more than a decade, new judicial challenges by regulated 
industries or even unsatisfied indigenous communities may 
keep delaying this standard-setting, reflecting once more 
how hard it is to successfully overcome regulatory wars by 
administrative agencies and public opinion.
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I. Introduction

Water is an essential and foundational building block of 
life.1 The one oxygen and two hydrogen atoms that form 
a water molecule account for anywhere from 60–75% of 
our total body weight.2 Our utter dependence on water 
is self-evident—losing only (4%) of water from our body 
results in dehydration, while losing just 15% of our body’s 
water may result in death.3 For comparison, a human can 

1. See Molly Sargen, Biological Roles of Water: Why Is Water Necessary for Life?, 
Harv. Univ. Sci. in the News Blog (Sept. 26, 2019), http://sitn.hms.
harvard.edu/uncategorized/2019/biological-roles-of-water-why-is-water-
necessary-for-life/ [https://perma.cc/68DA-29HN].

2. See id.
3. See id.
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The Safe Drinking Water Act (“SDWA”), the nation’s landmark legislation tasked with ensuring drinking water 
safety, fails to adequately protect environmental justice communities in light of emerging research highlight-
ing disproportionate violations across the nation. Inherent structural weaknesses in the SDWA, including its 
cooperative federalism model, implemented through the state primacy program, as well as failures by the 
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A B S T R A C TA B S T R A C T

survive for upwards of thirty days without food, but sur-
vival beyond three days without water is virtually impos-
sible.4 The role that water plays in aiding vital chemical 
reactions and in providing the biological framework for 
a cell’s shape is integral to supporting life.5 For these 
fundamental reasons, it is imperative that humans have 
access to clean and safe drinking water—our very survival 
depends upon it.6

Despite its overwhelming importance, drinking water 
quality in the United States is the subject of ever-increasing 
scrutiny and skepticism.7 Stunningly, between 2016 and 
2019, 129,907,275 people (roughly 40% of the United 
States population) relied on a water system in violation 
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of the Safe Drinking Water Act (“SDWA”).8 Even more 
terrifying, a growing body of research is discovering star-
tling trends linking an increase in SDWA violations to 
environmental justice communities across the country.9 
These discoveries indicate that the recent water crisis in 
Flint, Michigan, in which thousands of residents in the 
primarily Black community were exposed to dangerously 
elevated levels of lead in their drinking water was not an 
isolated disaster, but rather a precursor to a much larger 
problem.10 Among the many harms that coincide with 
these increased violations are cancer, stunted brain devel-
opment, kidney failure, and “potentially life-threatening 
gastrointestinal disease.”11

This Note posits that myriad structural deficiencies in 
the SDWA, including the state primacy model that relies 
upon local compliance and state enforcement of the U.S. 
Environmental Protection Agency (“EPA”) federal stan-
dards, incentivize a lack of compliance and exacerbate 
the disproportionate impact felt by environmental justice 
communities. Solutions that would improve implementa-
tion include reforming the SDWA to institute a coopera-
tive federalism model that sets more stringent standards 
akin to the Clean Air Act (CAA), calling on EPA to 
prioritize drinking water and take a more active role in 
oversight, enforcement, and investing in drinking water 
infrastructure. Part I of this Note will discuss a brief his-
tory of drinking water treatment leading up to passage 
of the SDWA, provide an overview of the SDWA, and 
present the factual background surrounding the issue of 
increased SDWA violations in environmental justice com-
munities nationwide. Part II will discuss current problems 
with the SDWA framework and how these problems lead 
to increased SDWA violations. Finally, Part III will pro-
pose solutions to increase compliance and improve drink-
ing water quality in environmental justice communities in 
both the short and long term.

8. See id. at 5.
9. See id. at 4, 12. For the purposes of this Note, “environmental justice com-

munities” are defined as “[c]ommunities of color, low-income communities, 
or Indigenous communities or populations that experience disproportionate 
environmental harms and risks, compared to communities with more white 
or more affluent people.” Id. at 8. Environmental justice is founded on the 
idea of “fair treatment and meaningful involvement of all people regardless 
of race, color, national origin, or income with respect to the development, 
implementation, and enforcement of environmental laws, regulations, and 
policies.” See Dennis C. Cory & Tauhidur Rahman, Environmental Justice 
and Enforcement of the Safe Drinking Water Act: The Arizona Arsenic Experi-
ence, 68 Ecological Econ. 1825 (2009). Environmental injustices arise 
when underrepresented vulnerable populations (racial/ethnic minorities 
and people of low socioeconomic status) face environmental discrimination 
by disproportionately bearing the brunt of environmental harm through 
the implementation and enforcement of policies, laws, and regulations. See 
Yolanda J. McDonald & Nicole E. Jones, Drinking Water Violations and 
Environmental Justice in the United States, 2011-2015, 108 Am. J. Pub. 
Health 1401 (2018). This idea grew in response to studies confirming that 
low-income and minority communities face disproportionate risks of envi-
ronmental harm resulting in disparate impact discrimination. See Cory & 
Rahman, at 1825.

10. See id. at 4, 12.
11. Id. at 5.

II. Factual & Legal Background

A. Brief History of Drinking Water Treatment & 
Impetus for the SDWA

Water has been a driving force behind the development of 
human civilization throughout history.12 Humans settled 
along rivers for thousands of years to take advantage of 
stable sources of fresh drinking water.13 During most of 
history, the safety of drinking water was predominantly 
determined by an eye test, in which observers would sim-
ply visually inspect to ensure that water was clear.14

Considerable developments in drinking water treat-
ment, including filtration and chlorine additives, only 
truly began to appear within the last few hundred years.15 
By the mid-20th century, the combination of filtration 
and chlorine in the United States’ drinking water greatly 
improved public health and decreased fatality rates in 
infants, children, and adults.16 Nonetheless, the 1960s 
were plagued by 130 poisonings and disease outbreaks 
related to pathogens in drinking water.17 Additionally, 
Public Health Service standards updated throughout the 
20th century focused mainly on bacteria and microorgan-
isms, but neglected emerging dangers caused by chemicals, 
viruses, and pesticides.18

In 1970, the Public Health Service conducted a study of 
drinking water quality in select states and found that more 
than 33% of samples were not meeting its standards, leav-
ing 41% of the population in those states exposed to “sub-
standard water.”19 Another government study conducted 
in 1974 revealed that 36% of tap water samples taken 
nationwide contained bacteria or chemicals at levels that 
were unsafe for human consumption.20 Finally, research 
revealing deadly carcinogens like asbestos in drinking 
water made it abundantly clear that water systems in the 
United States were failing to effectively treat and deliver 
safe drinking water.21 These jarring discoveries compelled 
the U.S. Congress to enact federal legislation to address 
these issues, leading to passage of the SDWA.22

B. SDWA Overview

The SDWA is the paramount piece of federal legislation 
governing drinking water quality in the United States.23 

12. See James Salzman, The Past, Present and Future of the Safe Drink-
ing Water Act 1 (2019).

13. See Ellen L. Hall & Andrea M. Dietrich, A Brief History of Drinking Water, 
Opflow: Am. Water Works Ass’n, June 2000, at 46.

14. See id.
15. See id. at 47–48; see also Salzman, supra note 12.
16. Kristi Pullen Fedinick et al., Threats on Tap: Widespread Violations 

Highlight Need for Investment in Water Infrastructure and Pro-
tections 10 (2017) [hereinafter Threats on Tap].

17. See id.
18. Salzman, supra note 12, at 2.
19. See id.
20. See Threats on Tap, supra note 16.
21. See id.
22. See id.
23. See Elena Humphreys & Mary Tiemann, Cong. Rsch. Serv., RL31243, 

Safe Drinking Water Act (SDWA): A Summary of the Act and Its 
Major Requirements 1 (2017).
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Passed with widespread support in 1974, the SDWA 
tasked EPA with establishing health-based standards per-
taining to drinking water in public water systems.24 In 
addition to setting health-based standards, the SDWA 
establishes water treatment requirements, provides financ-
ing for drinking water infrastructure, and advances water 
system compliance.25

1. Public Water Systems

The SDWA defines a public water system (“water sys-
tem”) as “a system for the provision to the public of water 
for human consumption through pipes or other con-
structed conveyances, if such system has at least fifteen 
service connections or regularly serves at least twenty-five 
individuals.”26 Federal regulations are applied to approxi-
mately 153,000 privately and publicly owned water sys-
tems that deliver piped drinking water.27 There are three 
types of public water systems, but this Note focuses only 
on community water systems (“CWS”), which provide 
water to residences on a year-round basis.28 Approximately 
51,000 CWS deliver water to over 299 million people in 
the United States annually.29

2. Oversight, Funding, Enforcement, & 
Emergency Powers

a. SDWA Oversight: Cooperative Federalism 
Model & State Primacy

The SDWA is administered through cooperative fed-
eralism, which means that EPA is authorized to grant 
“primacy,” or “primary oversight and enforcement respon-
sibility” for water systems, to states that (1) adopt the stan-
dards at least as stringent as EPA’s national requirements 
and (2)  “develop adequate procedures for enforcement 
(including conducting monitoring and inspections).”30 A 
state must “adopt authority for administrative penalties, 
conduct inventories of water systems, maintain records 
and compliance data,  .  .  .  make reports as EPA may 
require, . . . [and] develop a plan for providing safe drink-
ing water under emergency circumstances.”31 Currently, 
fifty-five of the fifty-seven U.S. states and territories have 
obtained primacy in the public water system supervision 
(“PWSS”) program, with the exception of Wyoming and 
the District of Columbia.32

24. See Threats on Tap, supra note 16.
25. See Humphreys & Tiemann, supra note 23.
26. 42 U.S.C. § 300f(4)(A).
27. See Humphreys & Tiemann, supra note 23, at 3.
28. See id. There are also approximately 18,000 “non-transient non-community 

water systems,” including schools and factories, “which have their own 
water supplies and generally serve the same individuals for more than six 
months but not year-round.” Id. Finally, there are approximately 83,000 
“transient non-community water systems” including campgrounds and gas 
stations, “which provide their own water to transitory customers.” Id.

29. See id.
30. Id. at 7.
31. Id. at 9.
32. See id.

EPA oversees water systems in nonprimacy states, and 
although states with primacy are primarily responsible for 
enforcement and oversight, EPA retains oversight author-
ity over primacy states.33 In National Wildlife Federation 
v. EPA,34 the U.S. Court of Appeals for the District of 
Columbia (D.C.) Circuit held that once EPA determined 
that a state no longer met its primacy requirements, it was 
compelled to initiate proceedings to withdraw the state’s 
primacy responsibilities.35 However, EPA is given wide lati-
tude to “establish the procedures and criterion for deciding 
when to grant and withdraw primacy.”36 EPA shall:

prescribe the manner in which a State may apply to the 
Administrator for a determination that the [primacy] re-
quirements . . . are satisfied with respect to the State, the 
manner in which the determination is made, the period for 
which the determination will be effective, and the man-
ner in which the Administrator may determine that such 
requirements are no longer met.37

Accordingly, EPA is free to determine the best course 
of action, i.e., whether violations warrant a determination 
of noncompliance or whether to grant a state more time to 
reach compliance.38

Further, even after EPA determines that a state is non-
compliant, there is no requirement to immediately with-
draw the state’s primacy.39 EPA instead must offer a period 
of notice and public hearing before its determination can 
go into effect.40 The evidence presented may then be used 
to decide whether the state remedied the situation or the 
determination was made in error, thus halting the with-
drawal process altogether.41

b. Federal Funding for Administration 
of State Primacy

In order to administer the state primacy program, Con-
gress appropriates money for EPA to make available to 
states through PWSS program grants based on “popula-
tion, geographical area, number of public water systems, 
and other relevant factors.”42 From FY1997–FY2003, 
Congress authorized around $100 million annually for 

33. See id. at 9, n.26.
34. 980 F.2d 765, 770 (D.C. Cir. 1992).
35. See id.
36. Id.
37. Id. (quoting 42 U.S.C. § 300g-2(b)(1)).
38. See id. at 771.
39. Id.
40. Id. (citing 42 U.S.C. § 300g-2(b)(1)).
41. Id.
42. Humphreys & Tiemann, supra note 23, at 7. Population numbers are based 

on the latest census data. See State Public Water System Supervision, Fed-
eral Grants Wire, https://www.federalgrantswire.com/state-public-water-
system-supervision.html#.YdmlA5NKhPP [https://perma.cc/LTA5-KPL2 
]. This potentially exacerbates environmental justice concerns because 
low-income communities and communities of color have historically been 
“disproportionately under-counted” in the U.S. Census, in turn leading to 
less funding. See Mustafa Santiago Ali, Five Ways the Census Impacts Environ-
mental Justice, Nat’l Wildlife Found. Blog (May 19, 2020), https://blog.
nwf.org/2020/05/five-ways-the-census-impacts-environmental-justice/ 
[https://perma.cc/P56H-79PY].
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PWSS grants.43 That number increased to $125 million 
in FY202044 and held relatively steady at $122 million 
for FY2022.45 The Drinking Water State Revolving Loan 
Fund program is another source of funding, established 
to help PWSS programs finance necessary updates to 
infrastructure in order to remain compliant with SDWA 
regulations.46 Moreover, pursuant to the 2016 Water Infra-
structure Improvements for the Nation Act Amendments, 
EPA was required to establish grant programs to aid “dis-
advantaged communities and small communities that are 
unable to finance projects needed to comply with [the] 
SDWA.”47 Accordingly, $60 million was authorized annu-
ally from FY2017–FY2021.48

c. SDWA Enforcement: 
42 U.S.C. § 300g-3

SDWA enforcement generally follows a bottom-up frame-
work, beginning with the water systems themselves. Water 
systems are predominantly tasked with monitoring their 
own water supplies for compliance with drinking water 
standards, as well as reporting their results to their respec-
tive states.49 Those states then review the results submitted 
from the water systems, in addition to conducting their 
own compliance monitoring, before submitting violation 
data to EPA.50 At the top of the pyramid, the majority of 
EPA monitoring and oversight of water system compliance 
involves reviewing the submitted state violation data.51

Once a violation occurs, the state is required to bring 
a system into compliance, usually first through informal 
steps (e.g., warnings and field visits), and then through for-
mal enforcement procedures (e.g., administrative orders, 
fines, civil actions, or pursuing criminal charges) if the 
problem persists.52 At the same time, water systems are 
obligated to notify customers of any potential health risks 
or violations that can pose serious health effects within 
twenty-four hours.53

Furthermore, EPA must initiate formal enforcement 
procedures if a primacy state fails to take an enforcement 
action within thirty days of receiving notice of a water sys-
tem violation from EPA.54 As discussed in National Wild-
life, if it is determined that a state is failing to meet its 
primacy enforcement responsibilities, EPA is required to 
initiate primacy withdrawal proceedings.55 However, EPA 
is given wide latitude to make that determination.56 Even 

43. See Humphreys & Tiemann, supra note 23, at 7.
44. 42 U.S.C. § 300j-2(a)(7).
45. U.S. Env’t Prot. Agency, EPA-190-R-21-003, FY 2022 EPA Budget in 

Brief 35 (2021).
46. See Humphreys & Tiemann, supra note 23, at 3, 15.
47. Id. at 16.
48. See id.
49. See id. at 10.
50. See id.
51. See id. at 10.
52. See Threats on Tap, supra note 16, at 19.
53. See id.; see also Humphreys & Tiemann, supra note 23, at 10.
54. See Threats on Tap, supra note 16, at 19; see also 42 U.S.C. § 300g-3(a)(1)

(B) (issuing an administrative order or commencing a civil action).
55. See Nat’l Wildlife Fed’n v. EPA, 980 F.2d 765, 770 (D.C. Cir. 1992).
56. See id. at 770–71.

after the crisis in Flint, Michigan has maintained its pri-
macy authority.57

d. EPA Emergency Powers: 
42 U.S.C. § 300i

Finally, the EPA Administrator retains emergency pow-
ers over primacy states pursuant to 42 U.S.C. § 300i.58 
The Administrator, “upon receipt of information that a 
contaminant which is present in  .  .  . a public water sys-
tem . . . which may present an imminent and substantial 
endangerment .  .  . may take such actions .  .  . to protect 
the health of such persons.”59 These actions include issu-
ing orders and commencing civil actions, which can be 
taken when “(1)  a contaminant likely to enter a public 
drinking water supply system poses a substantial threat 
to public health, and (2) State or local officials have not 
taken adequate action.”60 Further, “[a]ny person who vio-
lates or fails . . . to comply with any order . . . may . . . be 
subject to a civil penalty  .  .  . not to exceed $15,000 for 
each day in which such violation occurs or failure to com-
ply continues.”61

3. SDWA Regulations Basics

The SDWA authorizes EPA to set health-based standards 
and regulate water systems to ensure compliance.62 To 
achieve this goal of protecting drinking water quality, 
EPA identifies and regulates roughly 100 harmful con-
taminants in drinking water.63 Some of these contami-
nants include “drinking water disinfectants and their 
byproducts, microorganisms (e.g., Cryptosporidium and 
Legionella), radionuclides, organic chemicals (e.g., ben-
zene and many pesticides), and inorganic chemicals (e.g., 
arsenic and lead).”64 A contaminant is defined as “any 
physical, chemical, biological, or radiological substance or 
matter in water.”65

Once a contaminant has been identified for regulation, 
EPA sets a “maximum contaminant level goal” (“MCLG”), 
a level that would accomplish complete protection of pub-
lic health.66 In addition to the MCLG, EPA sets a “maxi-
mum contaminant level” (“MCL”), a higher level than the 
MCLG that allows some risk to public health, factoring in 
the costs and practicality of contaminant removal.67 The 
MCL is effectively the enforceable standard and is set at a 
level as close as feasibly possible to the MCLG after analyz-
ing costs, technological measures, and various treatment 

57. See EPA in Michigan, Env’t Prot. Agency, https://www.epa.gov/mi 
[https://perma.cc/BB9R-5RDM].

58. See generally 42 U.S.C. § 300i.
59. 42 U.S.C. § 300i(a).
60. See Humphreys & Tiemann, supra note 23, at 9.
61. 42 U.S.C. § 300i(b).
62. See McDonald & Jones, supra note 9, at 1401.
63. See Fedinick, supra note 7, at 24.
64. See Humphreys & Tiemann, supra note 23, at 5.
65. 42 U.S.C. § 300f(6).
66. See Fedinick, supra note 7, at 24.
67. See id.
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techniques.68 In other words, a drinking water system can 
be above the MCLG but not the MCL, and the difference 
between these two levels represents a buffer zone for con-
taminants found in drinking water.69

When it is neither economically nor technically fea-
sible to determine a contaminant’s level in water within 
the MCLG/MCL framework, EPA determines action lev-
els for contaminants.70 Lead is a prime example. Once the 
top 10% of samples contain concentrations above EPA’s 
action level of fifteen parts per billion (“ppb”), a water 
system must take action to reduce the lead concentration 
in the water.71

C. Flint: The Tip of the Iceberg

Combined with the aforementioned modern treatment 
techniques, the SDWA has undoubtedly reduced the 
number of deaths and illnesses related to drinking water 
contamination.72 However, the Flint water crisis exempli-
fies that there are still major gaps allowing dangerous and 
harmful contaminants to find their way into the public’s 
drinking water.73 Thousands of residents in the primar-
ily Black community in Flint, Michigan, were exposed to 
lead—some at levels 100 times greater than EPA’s action 
level, after inadequate treatment of corrosive water from 
the Flint River led to widespread leaching in the city.74 The 
threats posed by lead are widely established and include 
cancer, fetal death, anemia, kidney damage, colic, muscle 
weakness, brain damage, and increased blood pressure.75

Simply put, exposing Flint’s citizens to these levels of 
lead was a monumental governmental failure.76 Michigan 
failed in its state primacy enforcement responsibilities con-
cerning drinking water regulations, and EPA failed to exer-
cise its authority in providing oversight and enforcement 
with respect to numerous SDWA provisions.77 Among the 
many failures, Michigan state officials provided the Flint 
water utility service provider with poor guidance and did 
not ensure that households most at risk for lead exposure 
were sampled correctly.78

At the federal level, EPA failed to issue any administra-
tive orders or commence any civil actions after thirty days 
of alerting Michigan of its failure to enforce the SDWA’s 
Lead and Copper Rule, despite its authorization to do so 
under 42 U.S.C. § 300g-3.79 Moreover, EPA only utilized 
its emergency powers to step in and rectify the situation 
eleven months after learning about the Michigan state 

68. See Humphreys & Tiemann, supra note 23, at 5.
69. See Fedinick, supra note 7, at 24.
70. See id.
71. See id. at 24 n.lii.
72. See Threats on Tap, supra note 16.
73. McDonald & Jones, supra note 9.
74. See Fedinick, supra note 7, at 9 (emphasis added).
75. See Lindsey J. Butler et al., The Flint, Michigan, Water Crisis: A Case Study in 

Regulatory Failure and Environmental Injustice, 9 Env’t Just. 93, 93 (2016).
76. See id.
77. See Adrienne Katner et al., Weaknesses in Federal Drinking Water Regulations 

and Public Health Policies That Impede Lead Poisoning Prevention and Envi-
ronmental Justice, 9 Env’t Just. 4 (2016).

78. Id.
79. Id.

enforcement failures.80 Adding insult to injury, govern-
ment officials spent years trying to downplay or outright 
ignore the situation in Flint.81 Ultimately, the Michigan 
Civil Rights Commission concluded that “a complex mix 
of historical, structural and systemic racism combined with 
implicit bias led to decisions, actions, and consequences in 
Flint [that] would not have been allowed to happen in pri-
marily white communities.”82 The crisis in Flint not only 
exposed the greater issue with respect to environmental 
justice and drinking water in the United States,83 it also 
epitomized some of the serious problems facing SDWA 
implementation and enforcement today.84

D. SDWA Violations Affecting Environmental 
Justice Communities Nationwide

New scientific data examining the relationship between 
SDWA violations and sociodemographic factors in the 
approximately 50,000 CWS in the United States makes it 
clear that the crisis in Flint is not an isolated tragedy.85 A 
joint report, conducted by the Natural Resources Defense 
Council, the Environmental Justice Health Alliance for 
Chemical Policy Reform, and Coming Clean, found that 
there were 170,959 SDWA violations within 24,133 CWS 
between June 1, 2016, and May 31, 2019.86 These noncom-
pliant CWS served 129,907,275 people, almost 40% of the 
United States population.87 Alarmingly, the study revealed 
“[a]t the county level, as people of color, low-income people, 
[and] non-native English speakers . . . increased, the rate of 
drinking water violations also increased.”88 In particular, 
environmental justice communities carried the heaviest 
burden in terms of violation rates.89 Furthermore, “race, 
ethnicity, or language spoken had the strongest relation-
ship with respect to slow and inadequate enforcement of 
the SDWA, more than any other sociodemographic char-
acteristic analyzed.”90 Each sociodemographic category 
saw a lack of compliance and enforcement as populations 
increased.91 However, similar to violation rates, the racially 
vulnerable populations were most likely to experience 
“slow and inadequate enforcement” in the form of “average 
number of quarters with violations, number of violations, 
and average number of rules in violation.”92

This study only scratches the surface, as evidenced by 
the ever-expanding body of research in this area.93 These 

80. Id.
81. See Fedinick, supra note 7, at 9.
82. Id.
83. See David Switzer & Manuel P. Teodoro, The Color of Drinking Water: Class, 

Race, Ethnicity, and Safe Drinking Water Act Compliance, 109 J. Am. Water 
Works Ass’n 40, 40–41 (2017).

84. See generally Butler, supra note 75.
85. See Fedinick, supra note 7, at 9, 18.
86. See id. at 4–5.
87. Id. at 5.
88. Id. at 4.
89. See id. at 18.
90. Id. at 4.
91. Id. at 18.
92. Id.
93. See generally David Switzer & Manuel P. Teodoro, Class, Race, Ethnicity, and 

Safe Drinking Water Compliance, 99 Soc. Sci. Q. 524–25, 534 (2018) (find-
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findings illustrate that SDWA violations are not distrib-
uted equally throughout the nation and are disproportion-
ately pervasive in environmental justice communities.94 
There is potential for grave consequences in communities 
that are already more vulnerable and susceptible to dispa-
rate environmental impacts.95 Threats are exacerbated in 
these communities because there is less capacity to with-
stand SDWA failures.96 In particular, there is an inability 
to address crumbling infrastructure caused by a lack of 
adequate funding, which in turn leads to disproportion-
ate and dangerous exposure to contaminants in the com-
munity’s drinking water.97 Given these alarming trends in 
environmental justice communities nationwide, it is clear 
that the SDWA is in desperate need of reform to better 
ensure the safety of these vulnerable populations.

III. SDWA Implementation Problems

A. A Failure to Cooperate: SDWA’s Cooperative 
Federalism Model Establishes Too Much 
Discretion and Leads to Lack of Compliance, 
Enforcement, and Oversight

The state primacy framework is the mechanism through 
which the cooperative federalism model operates.98 Unfor-
tunately, the framework relies almost entirely on informa-
tion that is reported from the water systems themselves, 
amounting to a fox-guarding-the-henhouse scenario in 
which local water utilities and states deliver severely incom-
plete information to EPA.99 This lack of reporting stymies 
EPA’s ability to properly conduct oversight and enforce the 
SDWA by targeting water utilities that are falling short of 
their implementation duties.100 For example, Michigan did 

ing local water utility’s compliance varied “according to the racial and/or 
ethnic composition of its service population, negative correlation between 
SDWA compliance and race/ethnicity was most prevalent in poor commu-
nities with a very low socioeconomic status, and relationship between race/
ethnicity and SDWA violations declined and eventually dissipated as socio-
economic status increased”) [hereinafter Class, Race, Ethnicity, & Safe Drink-
ing Water]; McDonald & Jones, supra note 9, at 1406 (finding that both 
populations with lower socioeconomic status and color experienced higher 
probability of single and repeat SDWA violations); Carolina L. Balazs et al., 
Environmental Justice Implications of Arsenic Contamination in California’s 
San Joaquin Valley: A Cross-Sectional, Cluster-Design Examining Exposure 
and Compliance in Community Drinking Water Systems, 11 Env’t Health 
84, 84, 93 (2012) (finding violations of the SDWA’s MCL for arsenic as 
well as overall arsenic levels were higher in socioeconomically disadvantaged 
communities); Amy Catalano & Michael Marino, The Presence of Above 
Standard Levels of Commonly Tested Contaminants in Communities on Long 
Island, New York: The Impact of Income on Untreated Water Quality, 5, 7 J. 
Water Sec. 1 (2019) (finding that as income for a given region went down, 
the probability of volatile organic compounds above the acceptable MCL 
standard found in groundwater rose).

94. See id.
95. See Class, Race, Ethnicity, & Safe Drinking Water, supra note 93, at 534; see 

also Fedinick, supra note 7, at 4.
96. See Katner, supra note 77, at 9.
97. See id.
98. See Humphreys & Tiemann, supra note 23, at 7.
99. See id. at 8; see also Threats on Tap, supra note 16, at 18.
100. See David C. Trimble et al., U.S. Gov’t Accountability Off., GAO-

11-381, Drinking Water: Unreliable State Data Limit EPA’s Ability 
to Target Enforcement Priorities and Communicate Water Systems’ 
Performance 22 (2011).

not report any lead violations in Flint’s water during the 
years of 2014–2017, the height of the crisis.101

Also, a 2011 report by the U.S. Government Account-
ability Office found that compliance data reported to EPA 
by the states did not accurately reflect the number of SDWA 
violations or the status of enforcement actions.102 The Gov-
ernment Accountability Office report utilized EPA audit 
data and found that states either failed to report or inaccu-
rately reported 20% of health-based violations in 2007 and 
26% of violations in 2009.103 A 2017 follow-up by the EPA 
Inspector General confirmed that, despite EPA’s attempts 
to improve state and water system compliance and conduct 
proper SDWA oversight, those efforts were limited due to 
the ongoing submission of incomplete and unreliable data 
by states.104

One reason for the continued inaccurate reporting is 
that the plain text of the SDWA does not allow the EPA 
Administrator to withhold state grant funding in response 
to a state’s failure to carry out its primacy responsibilities.105 
Once a state is granted primacy, it is granted funds based 
on population, number of water systems, etc.106 However, 
the statute only allows EPA to withhold grant funding if 
EPA assumes primary enforcement responsibility, which 
would occur if the state’s primacy were withdrawn.107 If 
that occurs, EPA is authorized to use the funding that 
normally would have gone to the state to administer the 
SDWA within that state.108

But as discussed in National Wildlife with respect to 
withdrawing state primacy, EPA is given wide latitude to 
determine when a state is no longer meeting its primacy 
enforcement responsibilities.109 The D.C. Circuit held that 
once EPA determined that a state no longer meets primacy 
requirements, it was compelled to initiate proceedings to 
withdraw the state’s primacy responsibilities.110 However, 
withdrawal is neither mandatory nor immediate, and the 
state is afforded an opportunity for notice and public hear-
ing that allows EPA to consider further evidence and reverse 
course on its determination and withdrawal altogether.111

State primacy is important to states because it allows 
them to maintain autonomy over implementing federal 
standards by designing laws to fit its needs.112 For example, 
some states assume primacy to advance pro-environmental 
policies, while others may do so to lessen the regulatory 
burden on industries to whatever extent possible.113 Thus, 
the threat of withdrawing primacy and the autonomy and 
funding that comes with it is a powerful tool that can 

101. See Fedinick, supra note 7, at 28.
102. See Trimble, supra note 100, at Highlights.
103. See id. at 13.
104. See Fedinick, supra note 7, at 28.
105. See 42 U.S.C. § 300j-2.
106. 42 U.S.C. § 300j-2(a)(4).
107. 42 U.S.C. § 300j-2(a)(8).
108. Id.
109. Nat’l Wildlife Fed’n v. EPA, 980 F.2d 765, 770 (D.C. Cir. 1992).
110. See id. at 767–68, 770.
111. See id. at 771; 42 U.S.C. § 300g-2(b)(1).
112. See Neal D. Woods, Primacy Implementation of Environmental Policy in the 
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influence state compliance.114 Unfortunately, the incentive 
to comply is severely weakened when EPA does not utilize 
this discretionary power.

The emergency powers provision is also entirely discre-
tionary.115 In In re Flint Water Cases, the Eastern District of 
Michigan confirmed that conduct was discretionary when 
it involved “an element of judgment or choice.”116 The court 
held that the emergency powers provision was discretion-
ary because the plain language of the statute states that 
the EPA Administrator may act after receiving informa-
tion that a contaminant is present that may pose an immi-
nent and substantial threat.117 It bears repeating that EPA 
waited eleven months before exercising that discretion to 
use its emergency powers in the Flint disaster.118

B. EPA Abdicating SDWA Responsibilities

In addition to structural weaknesses, there is an apparent 
lack of will on the part of EPA to enforce the SDWA in 
a robust and meaningful manner.119 For example, of the 
80,834 SDWA violations reported in 2015 (a number 
that was likely severely underreported), only 13.1% gar-
nered formal enforcement action by a state or EPA, only 
23% were compliant by year’s end, and only 3.3% faced 
any penalties.120 The New York Times reported that from 
2004–2009, fewer than 6% of water systems in violation 
of the SDWA faced any punishment or financial penalty 
from a state or EPA.121 These numbers are shocking, and 
EPA certainly can do a better job of enforcing the SDWA, 
notwithstanding constraints imposed by underfunding 
and staffing concerns.122

Indeed, according to the former head of the U.S. Depart-
ment of Justice’s Environmental Crimes Section, enforcing 
the SDWA has not been a priority of the federal govern-
ment.123 The federal government is reluctant to enforce 
violations against local municipal water systems because 
“there’s a view that they are often cash-strapped, and fines 
would ultimately be paid by local taxpayers.”124 Unfor-

114. See id.
115. 42 U.S.C. § 300i(a).
116. In re Flint Water Cases, 482 F. Supp. 3d 601, 627 (E.D. Mich. 2020) (quot-

ing A.O. Smith Corp. v. United States, 774 F.3d 359, 364 (6th Cir. 2014)).
117. See 42 U.S.C. § 300i(a) (emphasis added); see also In re Flint Water Cases, 
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Times (Dec. 7, 2009), https://www.nytimes.com/2009/12/08/business/
energy-environment/08water.html [https://perma.cc/3TDY-WMAY].

120. See Threats on Tap, supra note 16, at 20.
121. See generally Duhigg, supra note 119.
122. See Threats on Tap, supra note 16, at 20.
123. See Duhigg, supra note 119.
124. See id. A further explanation for this phenomenon may lie in the idea of 

governments regulating governments and the lack of incentives that flow 
from this arrangement. In general, regulated entities are “profit-maximizing 
firms and will remain in compliance when the risk of penalties outweighs 
the costs imposed to comply.” However, these incentives do not work the 
same when a government is the regulated entity because, instead of a singu-
lar goal of ensuring profits, public managers must balance regulatory man-
dates with competing interests like equity, affordability, representativeness, 
political responsiveness, and political costs, leading to less compliance. This 
also leads to less enforcement against governments due to the essential ser-
vices delivered to taxpayers and lack of alternatives. In fact, publicly owned 
water systems were more likely than privately owned systems to violate the 

tunately, this rationale is an issue because “some systems 
won’t come into compliance unless they are forced to.”125 
Also, efforts by other EPA officials to make SDWA enforce-
ment a higher priority within the Agency have fallen on 
deaf ears because increased SDWA enforcement would not 
result in “big headlines and million-dollar settlements.”126

A report from EPA’s Inspector General in response to 
the crisis in Flint reiterated that the Agency retains over-
sight and enforcement authority over primacy states in 
order to ensure SDWA compliance, but EPA’s response was 
delayed because it failed to, inter alia, “[p]roactively use 
available SDWA authorities and oversight tools to inter-
vene in Michigan’s drinking water program.”127 In the end, 
EPA’s own Inspector General stressed that “oversight tools 
found in the SDWA . . . are only effective when used.”128

In sum, Congress gave EPA broad authority and 
“considerable discretion” to implement and enforce the 
SDWA.129 But that does not mean that EPA can abdicate 
its enforcement responsibilities when it is obligated to act. 
The district court in In re Flint Water Cases summarized 
this proposition perfectly:

The SDWA’s framework is one of cooperative federalism, 
which authorizes the EPA to request information, take 
independent enforcement actions, and revoke state pri-
macy when states do not implement the SDWA with the 
stringency required by federal law  .  .  .  .  If a state is in 
violation of federal drinking water standards, the EPA is 
empowered and required to intervene. The EPA’s contin-
ued inaction in the face of an environmental crisis is not 
the kind of conduct that is grounded in the policy regime 
of the SDWA.130

Accordingly, the court found that thirty days after EPA 
gives noncompliance notice to a state, and the state still 
fails to take appropriate action, the word “shall” in 42 
U.S.C. § 300g-3(a)(1)(B) makes clear that the Agency has 
two choices: issue an administrative order or commence a 
civil action.131 Failure to act is not an option.132

SDWA, yet private water systems faced steeper enforcement. See David M. 
Konisky & Manuel P. Teodoro, When Governments Regulate Governments, 
60 Am. J. Pol. Sci. 559, 560, 572 (2016) [hereinafter When Governments 
Regulate Governments]. Since only about 12% of Americans are served by 
privately owned water systems, this could help explain the poor enforcement 
and compliance numbers. See Elizabeth Douglass, Towns Sell Their Public 
Water Systems and Come to Regret It, Wash. Post (July 8, 2017), https://
www.washingtonpost.com/national/health-science/towns-sell-their-public-
water-systems--and-come-to-regret-it/2017/07/07/6ec5b8d6-4bc6-11e7-
bc1b-fddbd8359dee_story.html [https://perma.cc/5C3W-QFVR].

125. See Duhigg, supra note 119.
126. See id.
127. Off. of Inspector Gen., Env’t Prot. Agency, No. 18-P-0221, Ensur-

ing Clean and Safe Water Compliance With the Law: Management 
Weaknesses Delayed Response to Flint Water Crisis 17 (2018).
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C. Lack of Funding and Crumbling Infrastructure

According to the 2016 EPA Drinking Water Action Plan, 
deteriorating infrastructure and lack of funding are two 
of the biggest issues facing the public’s drinking water.133 
An estimated $384 billion will be needed for drinking 
water infrastructure over the next twenty years.134 Envi-
ronmental justice communities face a greater probability 
of dealing with “aging, underdeveloped, and underfunded 
water infrastructure” due to underinvestment and limited 
technical, financial, and managerial capacities in water sys-
tems.135 The 2016 Water Infrastructure Improvements for 
the Nation Act tried to address this by establishing a grant 
program (appropriating $60 million per year through 
FY2021) to assist disadvantaged communities unable 
to finance projects necessary to bring water systems into 
SDWA compliance.136

In response to an October 2016 inquiry, a report from 
EPA’s National Environmental Justice Advisory Council 
(“NEJAC”) called on EPA to meet eight goals for address-
ing water infrastructure needs in environmental justice and 
all other communities.137 The goals include treating water 
as a human right, prioritizing issues in environmental jus-
tice communities, and calling on Congress to provide addi-
tional funding to “help communities with infrastructure 
building, oversight and public health protection.”138

These measures are an encouraging first step toward 
addressing the problem, but given the continuation of wide-
spread violations and crumbling infrastructure, it remains 
to be seen how these goals will be met.139 The hundreds 
of billions needed for meaningful infrastructure reform 
dwarf the Water Infrastructure Improvements for the 
Nation Act grants, and the NEJAC report merely outlines 
goals that must be prioritized to succeed.140 By contrast, 
the prior administration repeatedly failed to prioritize the 
environment and drinking water in the time correspond-
ing with the NEJAC report’s release.141 Indeed, the admin-
istration rolled back more than 100 environmental rules 
in four years, including doubling the time permitted for 
utilities to remove lead pipes from water systems with high 
lead levels.142

133. See Fedinick, supra note 7, at 26.
134. See Drinking Water Action Plan: Priority Area 1, Env’t Prot. Agency, 
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HEA2] (last updated Jan. 19, 2017).
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100 Environmental Rules: Here’s the Full List, N.Y. Times (Jan. 20, 2021), 
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IV. SDWA Implementation Solutions

A. Short-Term Measures EPA Can Take Right Now

1. EPA Should Aggressively Fulfill Its Mandatory 
and Discretionary Oversight Responsibilities

An immediate step EPA can take is to prioritize the SDWA 
and aggressively engage in its enforcement and oversight 
responsibilities to hold states and water systems account-
able.143 This is a viable solution because the SDWA pro-
vides a powerful tool to increase compliance and better 
protect environmental justice communities, the discretion-
ary emergency powers provision.144 Pursuant to 42 U.S.C. 
§ 300i(a), EPA’s Administrator has the power to step in and 
enforce the SDWA after state and local authorities have 
failed and a contaminant presents an imminent and sub-
stantial endangerment to the public health.145 EPA can and 
should make it a priority to take a more active role when 
there are dangerous situations involving water contamina-
tion because, as the EPA Inspector General noted, these 
tools are there to ensure public safety and are only effective 
if they are put into use.146

The benefits of this approach are clear, since it would 
prevent or immediately address serious water contamina-
tion threats to the public.147 It could also deter future water 
contamination and encourage compliance because failure 
to comply with any order issued can result in a civil penalty 
“not to exceed $15,000 for each day in which such viola-
tion occurs or failure to comply continues.”148 Thus, using 
the emergency powers provision lays the groundwork for 
future liability by failure to comply.149

Of course, this strategy also has its costs and EPA has 
finite resources.150 Issuing penalties would impose costs 
on the entities providing essential public services that may 
be passed on to taxpayers.151 Also, because EPA relies on 
the states for much of its information, some imminent 
threats may fall through the cracks and states may even 
be discouraged from reporting for fear of incurring penal-
ties.152 Nonetheless, the costs to public health of inaction 
outweigh the costs of imposing penalties, as evidenced by 
the EPA’s Inspector General’s call to use these tools more 
often.153 This is not a long-term solution for solving the 
structural problems inherent in the SDWA, rather it is a 
way to protect public health by stepping in and alleviat-
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146. See Off. of Inspector Gen., supra note 127, at 27.
147. See Fedinick, supra note 7, at 33.
148. 42 U.S.C. § 300i(b).
149. See id.
150. See U.S. Env’t Prot. Agency, EPA-190-S-20-002, FY 2021 EPA Budget 

in Brief 15-21, 87 (2020).
151. See Duhigg, supra note 119; see also When Governments Regulate Govern-

ments, supra note 124, at 559.
152. See Humphreys & Tiemann, supra note 23, at 9–10.
153. See Off. of Inspector Gen., supra note 127, at 27–28.



Vol. 13 No. 2 TRICKLE-DOWN VIOLATIONS 123

ing disasters before they occur or shortly thereafter.154 This 
also may become a useful mechanism for EPA to incen-
tivize compliance by more aggressively policing states and 
water systems.155

The same may be said for the other main discretion-
ary tool at EPA’s disposal: withdrawal of state primacy. 
There must be accountability if states continue to under-
report and fail in their primacy enforcement responsibili-
ties.156 EPA already retains oversight over the states and can 
revoke state primacy.157 Since states value the autonomy 
and funding that state primacy affords them, the threat 
of losing their primacy could be a powerful incentive to 
increase compliance.158 There are disadvantages to this 
method, namely that EPA would have to assume the costs 
to administer the SDWA in the state after withdrawal.159 
However, those costs can be offset by the grant funds nor-
mally allocated to the state’s PWSS program.160 This tool 
could increase compliance and remain reserved for the 
most egregious of cases, like Flint.161

Finally, EPA must fulfill its mandatory requirements 
under 42 U.S.C. § 300g-3 to the greatest extent possible 
given its funding and staffing constraints.162 The enforce-
ment numbers discussed are simply unacceptable, and 
there must be more urgency in holding water systems and 
states accountable by issuing administrative orders and 
commencing civil actions required under this section.163 
The concerns over lack of headline-grabbing settlements, 
governments regulating governments, and the discretion 
afforded to EPA in other sections cannot stand in the way 
of EPA performing its mandatory obligations.164 This is 
imperative for the cooperative federalism model to func-
tion properly and to protect vulnerable environmental jus-
tice communities.165 A failure to act does not comport with 
the policy behind the SDWA.

Aggressive enforcement capacity is already in place and 
mandatory under the SDWA.166 The evidence suggests 
that EPA shirked its responsibilities by not making SDWA 
compliance a priority, rather than being severely hampered 
by a lack of resources.167 Of course, resources are finite, and 
EPA relies on states for the bulk of information, but there 
certainly is an ability to do more to detect and enforce vio-
lations.168 The benefits of this approach are similar to more 
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aggressive utilization of discretionary powers in that it will 
create an incentive to comply and hold states and water 
systems accountable.169

In the end, EPA must do better in fulfilling its manda-
tory obligations. Finite resources aside, there has been a 
reluctance to administer the SDWA to the greatest extent 
possible within the parameters of those resources, which 
is untenable for the cooperative federalism model to func-
tion properly.170 The main drawback to this solution is that 
political administrations inherently play a huge role in set-
ting the agenda for the Agency, leading to an ebb and flow 
in enforcement priorities with respect to certain policies.171 
Recently, the Donald Trump Administration simply did 
not prioritize the environment or drinking water, whereas 
the Joe Biden Administration appears to be more interested 
in advocating for environmental justice and the environ-
ment as a whole.172 That is why this approach must be 
understood as a short-term solution. It underscores that it is 
imperative to eliminate this discretionary ebb and flow to 
the greatest extent possible in order to secure better compli-
ance, enforcement, and oversight through long-term struc-
tural changes to the SDWA.

B. Long-Term Structural Solutions

1. CAA as a Model

The CAA is an appropriate model for long-term reform of 
the SDWA because it is similar to the SDWA in that it 
is also a public health statute that aims to protect human 
health by regulating potential toxic materials that enter 
our bodies.173 By contrast, the Clean Water Act (“CWA”) 
primarily governs pollution of the nation’s surface waters, 
which is important in its own right, but is not as directly 
comparable as the CAA.174 Further, the CAA has been 
massively successful in improving America’s air quality, 
which has led to improved life expectancy and reduced 
morbidity.175 It is responsible for lowering the six most 
common criteria air pollutants by an average of 69% from 
1980–2019, fine particles by 43% since 2000, ozone by 
34% since 1980, and lead by 98% since 1980.176 It also 
removed lead from gasoline, phased out chlorofluorocar-
bons and other stratospheric ozone-damaging substances, 
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and reduced sulfur and air toxic emissions dramatically.177 
All this was achieved despite the gross domestic product 
nearly tripling since 1980.178

The CWA’s impact is not as clear; studies suggest that 
there have been no significant changes in either direction 
for clean water, while others suggest some progress has 
been made, but it is uneven across the country.179 One of 
the main reasons for this difference is that the CAA relies 
on a “clear, identifiable set of environmental assessment 
criteria for monitoring and analy[z]ing air quality” and 
“extensive rules that govern the pollutants to be monitored, 
the way monitoring is undertaken, and the collection and 
analysis of the data.”180 Alternatively, the CWA allows local 
flexibility with respect to water quality assessment, which 
has led to widespread gaps in monitoring over time.181 The 
SDWA, similar to the CWA, primarily relies on local water 
systems accurately monitoring and reporting to states and 
states enforcing and reporting to the federal government.182 
Ultimately, air quality management has benefitted from 
rigid standards while water quality management suffers 
“from the lack of those [same] rigid standards.”183 Accord-
ingly, the CAA is the better model to apply to the SDWA 
to bring about meaningful reforms in terms of compliance, 
enforcement, and oversight.184

a. NAAQS, SIPs, and Permits: Stringent 
Standards for Better Compliance, 
Enforcement, and Oversight

The CAA has been tremendously successful in improving 
the nation’s air quality and bettering our public health.185 
This success can be attributed to the rigid cooperative fed-
eralism model and standards in place that create account-
ability and promote enforcement.186 In general, the CAA 
requires EPA to set and review National Ambient Air 
Quality Standards (“NAAQS”) for six criteria air pollut-
ants that endanger the public health or welfare.187 To meet 
the NAAQS, EPA sets limits on the amount of emissions 
from mobile vehicles and both existing and new stationary 
sources of air pollution.188 Next, states are responsible for 
establishing State Implementation Plans (“SIPs”) to meet 
the standards.189 While SIPs are effective because they are 
developed by the states and approved by EPA, they must 
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include, inter alia, a program for enforcing limitations on 
emissions, adequate funding, and legal authority, as well 
as regulations that are “enforceable, quantifiable, and cre-
ate accountability.”190 Finally, the 1990 CAA amendments 
created a permit program that required all major sources of 
air pollution to obtain permits that set emissions limits for 
those sources to operate.191 The mandatory operating per-
mit program has resulted in greater compliance and thus 
eased the impetus for EPA, states, and sources to engage in 
enforcement and compliance efforts.192

The SDWA should be reformed to reflect strict national 
standards like those imposed by the NAAQS that have 
led to the successful implementation of air quality man-
agement, but in a drinking water context.193 The NAAQS 
must “protect public health with an adequate margin of 
safety and . . . protect public welfare from any known or 
anticipated adverse effects.”194 EPA must review the science 
these standards are based on and revise accordingly every 
five years.195 With respect to protecting environmental jus-
tice communities, recent research revealed that the tighten-
ing of NAAQS standards led directly to reduced racial gaps 
in exposure to air pollution between 2000 and 2015.196

Unlike the CAA, the 1996 SDWA amendments impose 
mandatory cost benefit analyses that must be undertaken 
before standards can be changed or new contaminants 
added.197 Since the SDWA is a public health statute like 
the CAA, standards should be set pursuant to protecting 
the public health and welfare, based on science instead 
of costs.198

Some drawbacks are that the CAA benefits from only 
regulating six criteria pollutants extensively while the 
SDWA currently regulates over 100 contaminants.199 There 
are also scientific and technical differences to managing 
contaminants in a drinking water context.200 However, 
this structure can be applied to the most dangerous SDWA 
contaminants such as lead and arsenic, as their own criteria 
water pollutants, to better protect public health and wel-
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fare while scientific communities work to close the techni-
cal and scientific gaps.201 Lead and arsenic are not safe in 
drinking water at any level, yet the standards allow for up 
to fifteen ppb of lead, and ten ppb of arsenic in drinking 
water before action must be taken to reduce levels.202 This 
is unacceptable if the goal of the SDWA is to promote pub-
lic health and welfare, and even with technical constraints, 
there should not be any sanctioned level of unsafe amounts 
of contaminants in drinking water.203 Any amount of 
lead or arsenic in drinking water, or a significantly lower 
amount than the current levels, should trigger the required 
action to eliminate it.204

Next, with respect to strengthening state primacy plans, 
the SDWA should adopt a framework similar to the CAA’s 
SIP framework, which is utilized “for the implementation 
of emission limitations outlined in the NAAQS and strate-
gies for the control of criteria pollutants in both attain-
ment and nonattainment areas.”205 The SIPs are more 
effective because they are more stringent than the SDWA’s 
state primacy model in that they require, inter alia, ade-
quate funding and enforcement mechanisms that promote 
accountability.206 The SDWA primacy program require-
ments do not even mention funding, and states must only 
develop “adequate procedures for enforcement,” a vague 
phrase that does not rise to the same level of CAA effec-
tiveness in practice.207

One drawback to this approach is that states may not 
have the necessary funding, as evidenced by the need for 
PWSS program grants provided to the states in the first 
place.208 Also, technical and scientific constraints may 
hinder the ability of states to create regulations that are 
“enforceable, quantifiable, and create accountability” to 
the extent seen in the CAA.209 However, like the CAA, 
imposing these stricter standards will at least force states 
to create solutions to the greatest extent possible in terms 
of drinking water assessment, enforcement, and account-
ability, rather than leaving so much discretion to the vague 
“adequate procedures of enforcement” requirement.210 
Further, as with clean air, it will force states to prioritize 
drinking water by budgeting adequate funding necessary 
to comply as a prerequisite to maintain or receive primacy, 
with the aforementioned federal grants available as a safety 
valve to fill the gaps.211

Finally, the SDWA should adopt a similar program to 
the CAA’s source permitting program for water systems. 
Admittedly, this is different from private air pollution 
sources, since many water systems are publicly owned and 
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(2).
208. See Humphreys & Tiemann, supra note 23, at 7.
209. See Fowler, supra note 175, at 7.
210. See Fowler, supra note 175, at 7; see also Humphreys & Tiemann, supra note 

23, at 7.
211. See id. at 7.

deliver essential services.212 However, instead of shutting a 
water system’s doors immediately by revoking an operating 
permit, there can be a tiered approach to become compli-
ant, akin to the nonattainment framework found in the 
CAA. This framework categorizes areas not meeting the 
NAAQS into “serious” or “moderate” categories and sets 
specific dates for reaching attainment.213

As seen with the CAA, water systems should similarly 
be required to adhere to a permit program if they are going 
to continue to operate, in turn easing pressure on the 
states and EPA to have to check in on water systems, and 
incentivizing compliance for fear of losing their permit.214 
For example, a similar tiered operating permit program 
approach is already being used in the state of Washington 
and is considered one of the state’s most powerful enforce-
ment tools.215 This mandatory operating permit must be 
applied for annually, and allows the state to analyze a water 
system’s performance and compliance with drinking water 
requirements.216 Similar to the nonattainment CAA struc-
ture, the permit system incentivizes accurate reporting by 
separating water systems into categories of compliance, 
starting with less punitive measures that give a water sys-
tem more technical support and time to comply instead of 
immediately revoking a permit.217 There are also built-in 
incentives to comply, based on transparency by making the 
state’s evaluation for permits available to consumers, own-
ers and operators, lending institutions, and EPA.218 One 
potential incentive not outlined by the Washington pro-
gram, besides punitive measures and technical assistance, 
is that accurate reporting can trigger more targeted finan-
cial grant aid on the part of the states and EPA to keep 
water systems operating.219

These approaches are critical for improving SDWA 
implementation nationwide. They do not solve every-
thing—there are still scientific and technical constraints, 
finite resources, and the publicly owned water system 
conundrum. The problem of water systems, states, and EPA 
shirking responsibilities also remains. Further, research 
suggests that although public scrutiny and increased 
reporting of violations may help deter water systems from 
violating the SDWA in the first place, they do not move the 
needle with respect to lowering contaminant levels post-
violation.220 Thus, utilizing the CAA’s rigid cooperative 
federalism framework to set more stringent standards on 
the front end is also vital to incentivize reporting, mini-
mize discretion, increase enforcement and compliance, 

212. See sources cited supra note 124 and the accompanying text; Duhigg, supra 
note 119; Drinking Water Action Plan, supra note 134.

213. See Copeland, supra note 174, at 4.
214. See Fowler, supra note 175, at 8.
215. See Wash. State Dep’t Health, Enforcing Drinking Water Regulations: Op-

erating Permit Program, https://doh.wa.gov/community-and-environment/
drinking-water/regulation-and-compliance/enforcement [https://perma.cc/
K3B8-VQXK].

216. See id.
217. See id.
218. See id.
219. See id.
220. See Katherine K. Grooms, Does Water Quality Improve When a Safe Drink-

ing Water Act Violation Is Issued? A Study of the Effectiveness of the SDWA in 
California, 16 J. Econ. Analysis & Pol’y 1, 22 (2016).
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compel innovation and accountability, and promote public 
health in a more robust manner.221

This CAA model is in place already and should be 
viewed as a blueprint to be applied generally, not copied 
exactly. Of course, this would require legislative action, 
an admittedly arduous task given the current political cli-
mate.222 However, given the CAA’s success both in terms 
of promoting public health and doing so at a much lower 
cost than other statutes, the current administration and 
makeup of Congress, the importance of drinking water, 
and the bipartisan support the CAA has enjoyed through-
out the years, there may be a path forward for instituting 
more stringent standards within the SDWA.223

b. Incentivize Compliance Through Penalties 
in Civil Suit Provision

Next, the SDWA should be reformed to model the CAA’s 
ability to impose penalties in the civil suit provision. This 
is an incredibly powerful tool that can incentivize account-
ability and compliance because the penalties will accrue 
from the first day of a violation.224 As seen with the CAA, 
this incentivizes resolving problems quicker and avoid-
ing violations in the first place out of fear of exorbitant 
penalties adding up over time.225 By contrast, the SDWA’s 
framework does not impose penalties that accrue from day 
one, allowing violators to drag cases out for years.226

The drawback to this approach is that many water 
systems are publicly owned facilities providing essential 
services, and the cost of imposing penalties will likely be 
passed on to vulnerable taxpayers in environmental justice 
communities.227 However, the possibility of receiving a 
penalty is a powerful incentive to remain compliant and 
avoid violations in the first place, and it will push states 

221. See Fowler, supra note 175, at 7–8, 17, see also Copeland, supra note 174, 
at 3.

222. See Lee Drutman, How Much Longer Can This Era of Political Gridlock Last?, 
Five Thirty Eight Blog (Mar. 4, 2021, 6:00 AM), https://fivethirtyeight.
com/features/how-much-longer-can-this-era-of-political-gridlock-last/ 
[https://perma.cc/9AKE-GDT8].

223. See Mui & Levin, supra note 185, at 1–2; see also Drutman, supra note 222.
224. See Threats on Tap, supra note 16, at 21.
225. See id.
226. See id. Further, in Mays v. City of Flint, Mich., the U.S. Court of Appeals 

for the Sixth Circuit held that there was no private right of action for com-
pensatory damages arising out of a SDWA violation. See Mays v. City of 
Flint, Mich., 871 F.3d 437, 450 (6th Cir. 2017) (citing Harding-Wright 
v. D.C. Water & Sewer Auth, F. Supp. 2d 102, 106–07 (D.D.C. 2005)). 
In Waid v. Busch, the Sixth Circuit expanded upon Mays and went on to 
say that although any person can commence a civil action against any per-
son (including water systems, states, and EPA) in violation of the SDWA, 
plaintiffs could only seek injunctive relief for ongoing violations and a re-
covery of litigation costs and attorney fees. See Waid v. Busch, 740 F. App’x 
94, 95 (6th Cir. 2018); see also 42 U.S.C. § 300j-8(d). Notwithstanding, 
a violator may still face damages liability when its actions are “severely out 
of compliance.” In re Flint Water Cases, 482 F. Supp. 3d 601, 634 (E.D. 
Mich. 2020). In In re Flint Water Cases, residents brought an action under 
the Federal Tort Claims Act against EPA for negligence in its response to 
Flint, and EPA could not use the Federal Tort Claims Act’s exception for 
discretionary conduct to shield it from its failure to enforce the SDWA. See 
id. at 607, 638. However, this holding may be limited to extreme situations 
of noncompliance during a “public health crisis.” See id. at 636–38.

227. See sources cited supra note 124; see also, e.g., Duhigg, supra note 119; 
Drinking Water Action Plan, supra note 134.

and EPA to prioritize drinking water if they can also be 
liable for penalties by failing to perform their mandatory 
enforcement and oversight responsibilities.228 Given the 
success of the CAA and the potential benefits of incentiv-
izing compliance without having to invest a large number 
of resources in enforcement infrastructure, this may also be 
able to achieve bipartisan support.

2. Invest in Infrastructure and Environmental 
Justice Communities

As previously stated, two of the biggest issues facing drink-
ing water are deteriorating infrastructure and lack of 
funding.229 An estimated $384 billion will be needed for 
drinking water infrastructure over the next twenty years.230 
Environmental justice communities face a greater proba-
bility of dealing with “aging, underdeveloped, and under-
funded water infrastructure” due to underinvestment and 
limited technical, financial, and managerial capacities in 
water systems.231 EPA’s NEJAC report also emphasized the 
need for EPA to push Congress for more funding and to 
prioritize environmental justice communities.232 Increas-
ing funding to these communities and investing in new 
infrastructure goes hand-in-hand with improving compli-
ance and enforcement because the vast majority of viola-
tions are a direct result of crumbling infrastructure due to 
an inability to properly fund water systems.233 Further, one 
reason enforcement has lagged is that EPA and the states 
fear imposing penalties on water systems that are short on 
funds and will pass those costs on to taxpayers.234

This is why President Biden’s infrastructure plan, the 
“American Jobs Plan,” calling for a total of $111 billion for 
water infrastructure, including $45 billion toward replac-
ing lead piping in the nation and prioritizing aid to low-
income and minority communities was so encouraging 
when it was unveiled.235 The prospect of getting nearly one-
third of the money needed for water infrastructure over 
the next twenty years in one bill was staggering in its scope 
and much more than the author of this Note would have 
thought possible to propose, especially given the current 
political gridlock in Congress.236 Even after the funding for 
water infrastructure was cut from $111 billion to $55 bil-
lion, the recent bipartisan infrastructure deal is incredibly 
encouraging.237 The benefits of this injection of funds will 

228. See Threats on Tap, supra note 16, at 24.
229. See Fedinick, supra note 7, at 26.
230. See Drinking Water Action Plan, supra note 134.
231. See Fedinick, supra note 7, at 26; see also Drinking Water Action Plan, supra 

note 134.
232. See EPA & Urgent Water Infrastructure Needs, supra note 137, at 10.
233. See Threats on Tap, supra note 16, at 8.
234. See Duhigg, supra note 119.
235. Jim Tankersley, Biden Details $2 Trillion Plan to Rebuild Infrastructure 

and Reshape the Economy, N.Y. Times (Mar. 31, 2021) https://www.ny 
times.com/2021/03/31/business/economy/biden-infrastructure-plan.html 
[https://perma.cc/F438-NXSM].

236. See id.
237. Aatish Bhatia & Quoctrung Bui, The Infrastructure Plan: What’s In and 

What’s Out, N.Y. Times (Aug. 10, 2021), https://www.nytimes.com/inter-
active/2021/07/28/upshot/infrastructure-breakdown.html [https://perma.
cc/86KU-M945]; see also Katie Lobosco & Tami Luhby, Here’s What’s in the 
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significantly advance greater compliance. Updated infra-
structure will ease enforcement and oversight pressure by 
cutting down on a vast amount of violations immediately, 
while also allowing states and EPA to turn their attention 
toward enforcing the SDWA more aggressively without 
fear of imposing penalties on already cash-strapped water 
systems in need of infrastructure updates.238 Of course, 
oversight is needed to ensure that these funds are dispersed 
and utilized efficiently and that low-income and minority 
communities are still prioritized, but this is a monumental 
achievement and a major win with respect to safe drinking 
water moving forward.

Since the overwhelming majority of water systems are 
publicly owned and not subject to the same regulatory 
incentives as private entities, ensuring that water systems 
and states are properly funded and equipped with updated 
infrastructure is paramount in ensuring the safety of the 
public’s drinking water.239 The infrastructure plan tries to 
prioritize environmental justice communities who lack the 
capacity to properly fund water systems by allocating at 
least $25 million per year for “small and disadvantaged 
communities.”240 Enforcement is still an issue, and these 
funds may not be enough, but it is a tremendous first step 
that would deliver immediate benefits, greatly increase suc-
cessful implementation of the SDWA, and protect vulner-
able communities.

Bipartisan Infrastructure Package, CNN (Nov. 15, 2021), https://www.cnn.
com/2021/07/28/politics/infrastructure-bill-explained/index.html [https://
perma.cc/MM2B-HZXN].

238. See Threats on Tap, supra note 16, at 8; see also Duhigg, supra note 119.
239. See sources cited supra note 124; see, e.g., Duhigg, supra note 119; Drinking 

Water Action Plan, supra note 134; Fedinick, supra note 7, at 26.
240. Emily Cochrane, Senate Passes $1 Trillion Infrastructure Bill, Handing Biden 

a Bipartisan Win, N.Y. Times (Nov. 15, 2021), https://www.nytimes.
com/2021/08/10/us/politics/infrastructure-bill-passes.html [https://perma.
cc/4KPJ-BKF4].

V. Conclusion

Ultimately, it will require a significant amount of politi-
cal will and capital to bring about some of the structural 
changes and investments that are needed to strengthen the 
SDWA to better protect the most vulnerable populations in 
our country, now and in the future. These solutions work 
hand-in-hand, but the current malaise of political gridlock 
and hyper-partisanship will make many of these major 
reforms difficult to accomplish through legislative action. 
However, recent developments, including President Biden’s 
proposed agenda focusing on environmental justice com-
munities and the bipartisan infrastructure plan recently 
passed in the U.S. Senate, are exceedingly encouraging. 
In the interim, EPA has the immediate capacity to step in 
and administer its SDWA oversight responsibilities more 
aggressively. If successful, the combination of investment 
in drinking water infrastructure, prioritization by the EPA, 
and stringent structural reforms akin to the CAA have the 
potential to vastly improve drinking water for environmen-
tal justice communities nationwide.
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ing DLM’s water discharge permit under the Clean 
Water Act (“CWA”).3

Webb’s experience would have represented a fairly com-
mon example of citizen involvement in environmental 
enforcement but for DLM’s then-unprecedented response.4 
Alleging that Webb’s report to EPA illegally damaged 
its commercial interests, the corporation filed a libel suit 
seeking $200,000 in damages against Webb and the two 
environmental organizations with which he worked.5 The 
Supreme Court of West Virginia dismissed the case, ruling 
that the state’s constitution protected Webb’s right to peti-
tion the government and that his communications with 
EPA were “classic examples of absolutely privileged peti-
tioning activity.”6

DLM lost the judgment, but winning the lawsuit was 
not necessarily the corporation’s goal. Years after the case 
concluded, scholars began classifying DLM’s libel claim in 
Webb v. Fury7 as a “SLAPP,” a Strategic Lawsuit Against 
Public Participation.8 At their core, SLAPPs are lawsuits 
filed by organizations that can afford to litigate weak but 
time-consuming cases with the primary goal of silencing 

3. See Webb, 282 S.E.2d at 32–33; Franklin, supra note 2; 33 U.S.C. § 1342.
4. See Franklin, supra note 2 (“The suit is believed to be the first court counter-

attack by a corporation against environmentalists.”); Barton H. Thompson 
Jr., The Continuing Innovations of Citizen Enforcement, 2000 U. Ill. L. Rev. 
185, 186 (2000). Prof. Barton Thompson identified three basic types of 
citizen environmental enforcement actions, two of which apply to Webb’s 
report to the U.S. Environmental Protection Agency (EPA): the monitoring 
function and the informant function. See id.

5. See Webb, 167 W. Va. at 437, Franklin supra note 2.
6. Webb, 167 W. Va. at 449.
7. 167 W. Va. 434 (1981).
8. See Pring & Canan, supra note 1, at 90.

I. Introduction

Rick Webb was a “bearded” and “blue-denimed veg-
etarian” in 1980 when he reported the DLM Coal Cor-
poration (“DLM”) and its West Virginia strip-mining 
operation to the U.S. Environmental Protection Agency 
(“EPA”).1 Webb claimed that DLM allowed sulfuric 
acid to drain downhill from its coal seams—destroy-
ing seven miles of streams inhabited by brook trout 
and jeopardizing the Buckhannon River.2 Following 
Webb’s complaint, the EPA Office of Surface Mining 
began an investigation and eventually proposed revok-

1. George W. Pring & Penelope Canan, SLAPPs: Getting Sued for 
Speaking Out 90 (1996).

2. See Webb v. Fury, 282 S.E.2d 28, 32–33 (W. Va. 1981); Ben A. Franklin, 
Coal Firm’s Suit Against Environmental Groups May Be a First, The Courier-
Journal (Louisville, KY) Aug. 12, 1980, at B8.
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and intimidating the defendant and draining his or her 
resources.9 Ultimately, SLAPPs seek to accomplish the 
broader effect of deterring others from engaging in the 
same reporting activities as the defendant.10 As one execu-
tive familiar with SLAPP litigation explained to The New 
York Times, corporations view SLAPPs as the “price for 
speaking out against [them].”11

Webb understood the pernicious goals of SLAPP litiga-
tion even while the libel suit against him was pending. The 
New York Times reported that “[t]he defendants and other 
environmentalists are fearful that even if complaints like 
DLM’s prove unsuccessful, the legal costs will have what 
Mr. Webb called ‘a very chilling effect’” on future report-
ing activities.12 As a dissenting Justice in Webb observed, 
DLM and corporations in similar positions “in effect can 
spend unlimited amounts on superb legal talent, [while] 
defendants in this and similar cases will be hard-pressed to 
hire counsel at all.”13

Webb v. Fury is a quintessential eco-SLAPP,14 a strate-
gic lawsuit against environmental public participation, 
that features the parties typically involved in environmen-
tal enforcement actions. Private parties, like Webb, are 
empowered to file enforcement suits under all the pre-
dominant federal environmental statutes, and individuals 
and companies, like DLM, often resort to eco-SLAPPs as 
a response.15 The specific facts and statutory frameworks 
at issue in SLAPPs can vary widely, but the harms they 
cause remain the same. Courts need tools beyond tradi-
tional rules of civil procedure to effectively combat these 
sophisticated manipulations of the legal system to silence 
opposition. To demonstrate this point, this Note will 
explain the realities, benefits, and detriments of prevent-
ing eco-SLAPPs in response to environmental enforcement 
actions by referencing a hypothetical case. In this hypo-
thetical, the “Florida League of Waterkeepers,” or “FLOW,” 
files a citizen suit under the CWA alleging violations by the 
“American Petroleum Company,” or “APC.”16 In response 
to FLOW’s enforcement action, APC files a SLAPP coun-
terclaim against FLOW for defamation.

Beginning with Washington State in 1989, state legisla-
tures across the country have designed anti-SLAPP laws to 

9. See id. at 90.
10. See id.; Timothy Biche, Thawing Public Participation: Modeling the Chilling 

Effect of Strategic Lawsuits Against Public Participation and Minimizing Its 
Impact, 22 S. Cal. Interdisc. L.J. 421, 423 (2013).

11. George W. Pring & Penelope Canan, Opinion: Slapp-Happy Companies, N.Y. 
Times, Mar. 29, 1996 at A21 [hereinafter Slapp-Happy Companies].

12. Ben A. Franklin, Coal Firm’s Suit Against Environmental Groups May Be a 
First, The Courier-Journal (Louisville, KY), Aug. 12, 1980, at B8.

13. Webb v. Fury, 167 W. Va. 434, 466 (1981) (Neely, J., dissenting). Justice 
Richard Neely agreed with the protections that the majority created for 
Webb because the action at the core of the lawsuit was an exercise of the 
right to petition the government. He broke with the majority because it 
“fail[ed] adequately to explore appropriate procedures” required to actually 
achieve the protections it designed to create, as it did not have a mechanism 
for determining if the petitioning activity was genuine or malicious. Id.

14. “Eco-SLAPP” is a term used by many books, articles, and notes on this 
topic, including Pring & Canan, supra note 1, at 84, and Slapp-Happy 
Companies, supra note 11.

15. See Pring & Canan, supra note 1, at 84.
16. These are fictional organizations.

dispose of intimidation tactics masked as lawsuits.17 Dif-
ferent states have taken different approaches to deal with 
SLAPPs as quickly and efficiently as possible, attempt-
ing to stop these hollow suits and their resulting chilling 
effects before discovery costs and attorney fees accumu-
late.18 However, their efforts have not always been success-
ful when SLAPPs are brought in federal courts, as the U.S. 
Courts of Appeals for the Tenth, Eleventh, and District of 
Columbia (D.C.) Circuits have all held that the early dis-
missal procedures created by state anti-SLAPP laws cannot 
be used in federal court under Erie Railroad Co. v. Tomp-
kins19 and its progeny.20 Those four circuits have all ruled 
that state anti-SLAPP procedures clash with various Fed-
eral Rules of Civil Procedure (“FRCP”) and therefore can-
not be applied in federal court.21 However, multiple other 
circuits—including the U.S. Courts of Appeals for the 
First, Second, and Ninth Circuits—have applied the Erie 
doctrine and reached the opposite conclusion.22 The U.S. 
Court of Appeals for the Fifth Circuit split within itself on 
this issue based on the specific procedures included in dif-
ferent anti-SLAPP laws, holding Louisiana’s anti-SLAPP 
law applicable in federal courts while rejecting the appli-
cability of Texas’s.23

As a result of this circuit split and multiple denied peti-
tions for certiorari, the protection against SLAPP counter-
claims afforded by many state laws is inconsistently applied 
in federal courts. Because many environmental wrongdoers 
are corporations organized in states other than where they 
operate, diversity jurisdiction is an easily achievable means 
of getting environmental enforcement suits into federal 
courts.24 Further, because many enforcement plaintiffs file 
suit under federal environmental statutes, defendants can 
easily remove enforcement actions to federal court via fed-
eral question jurisdiction,25 with supplementary jurisdic-
tion over counterclaims available for non-diverse parties. 
Because environmental citizen enforcement actions are 
overwhelmingly heard in federal court, where traditional 

17. See Baker & Hostetler LLP, Society of Professional Journalists, A Uniform 
Act Limiting Strategic Litigation Against Public Participation: Getting It Passed 
(2004) (providing a history of SLAPP laws and proposing a model anti-
SLAPP law for states); 1989 Wash. Sess. Laws 1119.

18. See Public Participation Project, Anti-SLAPP Law [https://perma.cc/VUG2-
JVUG]. The spreadsheet includes information on the 29 states’ anti-SLAPP 
laws and how they vary.

19. 304 U.S. 64 (1938).
20. See Amy Mattson, Federal Court Renews Hostility Toward Anti-SLAPP Laws, 

45 Litig. News 4, 4 (2020).
21. See Abbas v. Foreign Policy Grp., 783 F.3d 1328, 1331 (D.C. Cir. 2015); 

Klocke v. Watson, 936 F.3d 240, 245 (5th Cir. 2019); Los Lobos Renewable 
Power v. Americulture, 885 F.3d 659 (10th Cir. 2018); Carbone v. CNN, 
Inc., 910 F.3d 1345 (11th Cir. 2018).

22. Mattson, supra note 20, at 4. The U.S. Court of Appeals for the Fifth Circuit 
held in Klocke v. Watson that the Texas anti-SLAPP law could not apply in 
federal court after previously finding that Louisiana’s law could apply in 
Henry v. Lake Charles Am. Press LLC. See Klocke, 936 F.3d at 245; Henry v. 
Lake Charles Am. Press LLC, 566 F.3d 164 (5th Cir. 2009).

23. Compare Klocke v. Watson, 936 F.3d 240, 245 (5th Cir. 2019) (considering 
Texas’s law), with Henry v. Lake Charles Am. Press LLC, 566 F.3d 164 (5th 
Cir. 2009) (considering Louisiana’s law).

24. The federal diversity jurisdiction statute says that a corporation is a citizen 
of every state and foreign state where it is incorporated or has its principal 
place of business for jurisdictional purposes. 28 U.S.C. § 1332(c)(1).

25. The federal question jurisdiction statute gives federal courts original juris-
diction in all cases arising under laws of the United States, including envi-
ronmental laws. 28 U.S.C. § 1331.
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protections against SLAPPs are not necessarily available, 
this issue is not only relevant in the sphere of environmen-
tal activism, but critical to the future of such activism.

This Note argues that piecemeal protection from SLAPPs 
in federal courts jeopardizes the American environmental 
enforcement system by threatening the efficacy of citizen 
suits. To combat these bad faith, baseless lawsuits aimed at 
sapping an enforcement plaintiff’s time, money, and will-
ingness to continue litigation, states should create a sub-
stantive anti-SLAPP affirmative defense that can survive in 
federal court. Part II of this Note discusses the importance 
of citizen enforcement, the identifying characteristics of 
SLAPPs, and the reasons existing state-law procedural pro-
tections from SLAPPs do not apply in all federal courts 
under the Erie doctrine. Part III argues that, because state-
law affirmative defenses are substantive, rather than proce-
dural, state-law anti-SLAPP affirmative defenses can apply 
in federal court under Erie, offering an avenue for state law 
to protect citizen enforcers against SLAPPs. Finally, Part 
IV adopts the Colorado Supreme Court’s decision in Pro-
tect Our Mountain Environment, Inc. v. District Court of the 
City of Jefferson26 to create model language for state legis-
latures to consider in creating affirmative defenses against 
eco-SLAPPs that could apply in federal court.27

II. Background

A. Importance of Citizen Action in 
Environmental Enforcement

Citizen suits have been integral to almost every environ-
mental statute enacted by the U.S. Congress since the first 
private enforcement provision was passed in the Clean Air 
Act in 1963.28 From that point onward, Congress included 
citizen enforcement mechanisms in more legislation by 
creating private causes of action for environmental vio-
lations.29 The system of citizen enforcement is a uniquely 
American feature of environmental regulatory schemes, a 
feature that some credit with causing the country’s relative 
success in environmental enforcement over the private sec-
tor.30 There are two types of lawsuits that citizens can bring 
to enforce environmental regulations: enforcement actions 
by federal agencies and citizen enforcement actions.31 This 
Note predominately focuses on the latter. Also called pri-
vate enforcement actions, these lawsuits are brought against 
a party who is allegedly violating an environmental statute 
or regulation.32

26. 677 P.2d 1361 (Colo. 1984).
27. See id.
28. See George Van Cleve, Congressional Power to Confer Broad Citizen Stand-

ing in Environmental Cases, 29 ELR 10028, 10028 (Jan. 1999); 42 U.S.C. 
§ 7604.

29. See 42 U.S.C. § 7604.
30. See Van Cleve, supra note 28, at 1029.
31. See David E. Adelman & Robert L. Glicksman, Reevaluating Environmental 

Citizen Suits in Theory and Practice, 91 U. Colo. L. Rev. 385, 388 (2020).
32. See Matthew D. Zinn, Policing Environmental Regulatory Enforcement: Coop-

eration, Capture, and Citizen Suits, 21 Stan. Env’t L.J. 81, 86 (2002).

In the decades since the enactment of the Clean Air Act, 
scholars have identified multiple advantages to using citi-
zen suits as a tool for environmental enforcement. First, by 
authorizing private parties to bring legal actions to pun-
ish violations of environmental law, citizen suit provisions 
disperse the financial and institutional burdens of bringing 
lawsuits.33 Citizen groups can fill in gaps in public enforce-
ment by filing lawsuits for violations of environmental stat-
utes EPA may not know about or cannot prioritize.34 In 
this way, including citizen suit provisions was somewhat 
self-serving on Congress’s part because their inclusion gives 
the political appearance of being tough on environmental 
violators while avoiding their responsibility to appropriate 
sufficient resources for EPA to enforce the statutes alone.35

Second, citizen suits can spur EPA enforcement when 
or where it is lacking, “either by shaming it or by forcing it 
to intervene.”36 Enforcement lawsuits can shine a light on 
local environmental concerns, a specific type of violation, 
or a particular entity that is not being sufficiently regu-
lated.37 For example, a CWA citizen suit brought in the 
U.S. District Court for the Southern District of Texas has 
drawn attention to plastic pollution in waters of the United 
States, prompting a statewide review of CWA permits by 
EPA and state regulators.38 The San Antonio Bay Estuarine 
Waterkeeper, an environmental activist group, not only 
won their CWA citizen suit, but its lawsuit also demon-
strated the need to regulate microplastic pollution, leading 
Texas to review over 155 CWA permits in the state to allow 
zero discharge of plastic.39

Third, citizen suits not only enforce environmental regu-
lations and statutes, but also develop case law that fleshes 
out the particular legal requirements for those statutes and 
regulations. For example, multiple citizen suits brought 
pursuant to the CWA resulted in court rulings that have 
been described as “landmark environmental cases” because 
of the important statutory questions they have resolved.40 
In one such case, Headwaters, Inc. v. Talent Irrigation 
District,41 the Ninth Circuit interpreted the statutory term 
“waters of the United States” to include irrigation canals, 
expanding the realm of agriculture-based pollution subject 
to the CWA’s requirements.42

Environmental enforcement in the United States would 
not be recognizable without citizen enforcement provisions. 

33. See Matthew C. Stephenson, Public Regulation of Private Enforcement: The 
Case for Expanding the Role of Administrative Agencies, 91 Va. L. Rev. 93, 
107–08 (2005) (discussing the dispersion of the enforcement costs by citi-
zen suits in administrative governance generally).

34. See id. at 108.
35. See Pring & Canan, supra note 1, at 83–84.
36. Stephenson, supra note 33, at 110.
37. Edith Roberts & Jeff Dobbins, The Role of the Citizen in Environ-

mental Enforcement 1 (2016).
38. See Karen M. Hansen & Bina R. Reddy, Citizen Suits Lead the Way for Agen-

cies on Plastics Enforcement, Bloomberg L. (Oct. 16, 2020).
39. See id.; San Antonio Bay Estuarine Waterkeeper v. Formosa Plastics Corp., 

No. 6:17-CV-0047, 2019 U.S. Dist. LEXIS 108082, at **2, 8–9, 30 (S.D. 
Tex. June 27, 2019).

40. Mark Ryan, Clean Water Act Citizen Suits: What the Numbers Tell Us, 13 
Nat. Res. & Env’t 2, 20–23 (2017); see 33 U.S.C. § 1365 (setting forth the 
CWA citizen suit provisions).

41. 243 F.3d 526 (9th Cir. 2001).
42. Id. at 533–34.
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To maintain this system and to continue to reap its benefits, 
steps must be taken to protect it from threats like those 
posed by the availability of SLAPPs in federal court.

B. Introduction to SLAPPs

1. Identifying a Strategic Lawsuit Against 
Public Participation

Although Webb v. Fury might suggest otherwise, most 
SLAPPs are not easily identified. They often arise as vari-
ous state-law tort claims, such as defamation, interference 
with business, and malicious prosecution.43 Further, par-
ties file SLAPPs in response to citizens engaging in a range 
of activities, from benign acts of civic participation such as 
sending letters to public officials or signing the attendance 
sheet at a public meeting to taking steps to get a facility’s 
environmental permit revoked.44 Because SLAPPs can be 
claims or counterclaims, traditional designations of plain-
tiff and defendant quickly become confusing.45 For clarity, 
this Note will use the term “complainant” for the party 
bringing the SLAPP and “target” for the party the SLAPP 
is brought against.46

When these lawsuits became increasingly common 
in the late 20th century, academics attempted to define 
the contours of a SLAPP by reference to four common 
characteristics.47 A SLAPP is (1)  a civil lawsuit seeking 
monetary damages, (2) brought against a civilian or non-
government organization, (3) “based on advocacy before 
a government branch official or the electorate,” and 
(4)  about a public or socially significant issue.48 Using 
that definition, the researchers’ data showed 80% of the 
SLAPP cases identified and examined were ultimately 
won by the targets.49 However, these outcomes were likely 
hollow for those targets who spent an average of two 
years and eight months in court and suffered the financial 
toll of such drawn-out lawsuits, including not only litiga-
tion costs, but also social and financial resources diverted 
from other initiatives, lost wages, insurance premium 
hikes, and credit score problems.50

The impacts of a SLAPP can be devastating for the target, 
but the damage goes beyond the named parties. SLAPPs 

43. See Penelope Canan & George W. Pring, Research Note, Studying Strategic 
Lawsuits Against Public Participation: Mixing Quantitative and Qualitative 
Approaches, 2 L. & Soc. Rev. 385, 389 (1988). Congress arguably has the 
power to create federal tort laws, but past attempts to nationalize tort law 
have failed. See generally Robert M. Ackerman, Tort Law and Federalism: 
Whatever Happened to Devolution, 14 Yale L. & Pol’y Rev. 429 (1996).

44. See George W. Pring & Penelope Canan, Strategic Lawsuits Against Public 
Participation (SLAPPs): An Introduction for Bench, Bar and Bystanders, 12 U. 
Bridgeport L. Rev. 937, 938 (1992) [hereinafter An Introduction for Bench, 
Bar and Bystanders]; see, e.g., Webb v. Fury, 167 W. Va. 434, 447–48 (1981).

45. See Biche, supra note 10, at 426.
46. Timothy Biche uses the same term “target.” Id.
47. See Penelope Canan & George W. Pring, Studying Strategic Lawsuits Against 

Public Participation: Mixing Quantitative and Qualitative Approaches, 2 L. & 
Soc. Rev. 385, 387 (1988).

48. Id.
49. See id. at 389.
50. An Introduction for Bench, Bar and Bystanders, supra note 44, at 942; see 

Canan & Pring, supra note 43, at 389.

send a threatening message that might deter others from 
speaking out publicly against environmental wrongdoers 
and from petitioning the government for sanctions against 
them. This deterrence is often described as a “chilling 
effect,” a term borrowed from the U.S. Supreme Court 
doctrine in First Amendment jurisprudence.51 Like in First 
Amendment cases, the chilling effect is not dispelled by 
“the prospect of its success or failure” of such prosecutions 
or civil suits.52

Because measuring the impact of SLAPPs on environ-
mental activism is not an exact science and quantifying 
the chilling effect of SLAPPs is nearly impossible, some 
scholars have turned to anecdotal evidence to demonstrate 
the effects worked by these retaliatory suits. Profs. George 
Pring and Penelope Canan began surveying politically 
active individuals and groups to determine their responses 
to SLAPPs in the 1980s.53 Parties who had previously been 
SLAPP targets “overwhelmingly respond[ed] by discour-
aging others from future participation.”54 Former targets 
were particularly chilled from bringing lawsuits as a means 
of public participation but were still open to petition-
ing the government by other means.55 Although precisely 
quantifying the amount of citizen litigation that is chilled 
by SLAPPs may be impossible, the injury that effect pro-
duces is still very real. That injury not only harms indi-
vidual activists or citizen groups, it also harms the broader 
exercise of Americans’ fundamental constitutional rights 
to free speech and to petition the government.56

2. Eco-SLAPP: Strategic Lawsuits Against 
Environmental Activism

SLAPPs against environmental organizations, activists, 
and other citizens with environmental concerns have been 
filed since the first environmental statutes were passed 
toward the end of the 20th century.57 As Canan and Pring 
observed, “[m]any polluters and developers continue to 
find it easier to use the court system as a weapon of intimi-
dation, than to try making their cases with the public.”58 
Strategic lawsuits against public participation on envi-
ronmental issues, or “eco-SLAPPs,” are used to quiet all 
types of environmental concerns, including deforestation 
in Sierra Club v. Butz,59 considered to be the “first officially 

51. See Note: Chilling Effect in Constitutional Law, 69 Colum. L. Rev. 808. 809 
(1969).

52. E.g., Dombrowski v. Pfister, 380 U.S. 479, 494 (1965) (noting that pros-
ecuting or threatening to prosecute under various anti-communism statutes 
would create a chilling effect for the defendant and other similarly situated 
individuals regardless of the outcome of the prosecution).

53. Pring & Canan, supra note 1, at 219.
54. Id.
55. See id.
56. See Jonathan Siegel, Chilling Injuries as Basis for Standing, 98 Yale L.J. 905, 

912 (1989).
57. See Pring & Canan, supra note 1, at 83.
58. Id. at 90.
59. 349 F. Supp. 934 (N.D. Cal. 1972).
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reported eco-SLAPP,”60 coal pollution in Webb v. Fury, and 
oil spills in Cardno ChemRisk, LLC v. Foytlin.61

The phenomenon of suing people and groups that have 
voiced environmental concerns is so pervasive that there are 
subcategories of eco-SLAPPs. Canan and Pring identified 
at least three subcategories: animal rights SLAPPs, pollu-
tion buster SLAPPs, and waste disposal SLAPPs.62 These 
punitive suits can respond to a variety of actions by the 
targets, including initiating citizen enforcement actions 
under federal environmental statutes.63 Polluters file pol-
lution buster SLAPPs in response to reporting or litigation 
based on any of the pollution-based environmental laws,64 
including the Pollution Prevention Act of 1990,65 the 
Clean Air Act,66 the Resource Conservation and Recov-
ery Act,67 the CWA,68 and the National Environmental 
Policy Act.69 Similarly, waste disposal SLAPPs can be filed 
against organizations and individuals enforcing violations 
of many of these same laws.70 According to Canan and 
Pring, animal rights activists who discuss violations of the 
Endangered Species Act71 and sue to enforce the Animal 
Welfare Act72 “are among the hardest-hit SLAPPs targets.”73 
Regardless of the environmental statute at issue, citizen 
enforcement actions spur some complainants to resort to 
filing a SLAPP rather than face the prospect of immediate 
and future enforcement.

C. Combatting the SLAPP

For years, academics, lawyers, and politicians saw the 
effects of SLAPPs but had little recourse to prevent them 
before they inflicted damage to targets’ financial and 
social resources. One possible response to SLAPPs is 

60. Humboldt Fir filed a counterclaim against Sierra Club for $1,750,000 after 
the organization initiated a case to protect “virgin, 3,500-acre area” the com-
pany planned to log. See Pring & Canan, supra note 1, at 85.

61. 476 Mass. 479 (2017). In this case, the Supreme Judicial Court of Mas-
sachusetts reversed a lower court’s denial of the targets’ special motion to 
dismiss a SLAPP brought by a consulting firm connected to the 2010 Deep-
water Horizon oil spill after the targets highlighted this connection in the 
Huffington Post. See id. at 490.

62. See Pring & Canan, supra note 1, at 92, 95, 96, 121.
63. See Chad Settle & Jason F. Shogren, Environmental Conflicts With SLAPP 

Reputations, 4 J. Env’t Econ. & Mgmt. 129, 129–30 (1997).
64. See Pring & Canan, supra note 1, at 90–93.
65. 42 U.S.C. §§ 13106 et seq.
66. 42 U.S.C. §§ 7604 et seq.
67. 42 U.S.C. §§ 6972 et seq.
68. 33 U.S.C. §§ 1365 et seq.
69. 42 U.S.C. §§ 4332 et seq.
70. See Pring & Canan, supra note 1, at 122–23.
71. 16 U.S.C. §§ 1531 et seq.
72. 7 U.S.C. §§ 2131 et seq.
73. See Pring & Canan, supra note 1, at 95; Endangered Species Act of 1973, 

16 U.S.C. §§ 1531–1544; Laboratory Animal Welfare Act of 1966, 7 U.S.C. 
§§ 2131 et seq. Scientific whistleblowers have also been targets of SLAPPs, 
including from the organizations on whom they are blowing the whistle. 
Multiple environmental statutes also have whistleblower statutes for envi-
ronmental scientists who report on the misconduct of their superiors, and 
the application of anti-SLAPP laws in federal court also has implications for 
this alternative form of environmental enforcement. See Robert R. Kuehn, 
Scientific Speech: Protecting the Right of Environmental Scientists to Express 
Professional Opinions, 35 ELR 10857, 10870 (Dec. 2005); Robert Kuehn, 
Suppression of Environmental Science, 30 Am. J. L. & Med. 333, 363 (2004); 
Whistleblower Protection, U.S. Env't Prot. Agency, Off. of the Inspector 
Gen., https://www.epa.gov/office-inspector-general/whistleblower-protec-
tion [https://perma.cc/ZV75-P8JT] (last visited Nov. 11, 2020).

for targets to erect a First Amendment defense seeking 
to immunize their participation from civil liability on 
federal or state constitutional grounds.74 However, this 
defense would not resolve a case quickly and could be met 
with varying degrees of success based on the language of 
the applicable state constitution.75 To understand the cur-
rent landscape of anti-SLAPP protections and to appreci-
ate the relative lack of protection in federal courts, this 
section discusses why the FRCP cannot be relied on to 
protect SLAPP targets and how states have attempted to 
increase anti-SLAPP protection.

1. Federal Rules Do Not Offer Protection

SLAPP targets are vulnerable in federal circuits where anti-
SLAPP laws have been held inapplicable under Erie because 
the FRCP provide no avenues to efficiently defeat SLAPPs. 
The FRCP and state equivalents offer SLAPP targets some 
basic protection, but they are not easily or quickly invoked. 
Dismissing under Rule 12(b)(6) is only proper if the plain-
tiff did not present factual allegations in their complaint 
that, if accurate, “state a claim to relief that is plausible on 
its face.”76 A motion for summary judgment under Rule 56 
can only prevail if there is “no genuine issue as to any mate-
rial fact.”77 In other words, “the mere existence of some 
alleged factual dispute between the parties” can defeat the 
motion.78 Even if a SLAPP target can clear the high bars 
of demonstrating no plausible claim or the nonexistence of 
disputed facts, those mechanisms may not provide relief 
until after the defendant has suffered substantial financial 
damage because there is no requirement that either motion 
be ruled on prior to costs piling up from discovery.79

The threat of Rule 11 sanctions also fails to protect 
SLAPP targets in any meaningful way. Sanctions were 
not created as a mechanism to end lawsuits sooner, mean-
ing a SLAPP target will still face the bulk of the damage 
SLAPPs cause even if the target seeks Rule 11 penalties.80 
Further, sanctions are discretionary even if a party or its 
lawyer knowingly makes improper representations.81 The 
continued existence of SLAPPs, despite the existence of 
Rule 11, demonstrates that the sanctions do not create a 
sufficient deterrent to bringing retaliatory suits.82

74. See Webb v. Fury, 167 W. Va. 434, 441–42 (1981).
75. See, e.g., W. Va. Const. art. 3, § 3. Article III, Section 3 of the West Virginia 

Constitution reserves to the people an “inalienable and indefeasible right 
to reform, alter or abolish [the government] in such a manner as shall be 
judged most conducive to the public weal.” Webb was uniquely success-
ful when making that argument because of West Virginia’s specific speech-
protective language. See Webb, 167 W. Va. at 441–42.

76. See Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (citing Bell Atl. Corp. v. 
Twombly, 550 U.S. 544, 570 (2007)); Cuvillier v. Taylor, 503 F.3d 397, 401 
(5th Cir. 2007).

77. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247–48 (1986).
78. Id.
79. See Fed. R. Civ. P. 41; Fed. R. Civ. P. 56.
80. See Thomas Waldman, Comment, SLAPP Suits: Weaknesses in First Amend-

ment Law and In the Court’s Responses to Frivolous Litigation, 39 UCLA L. 
Rev. 979, 1036 (1987).

81. See Waldman, supra note 80, at 1034–36; Fed. R. Civ. P. 11(b)–(c).
82. See Waldman, supra note 80, at 1037.
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2. State Attempts to Offer Protection

In his dissent in Webb, Justice Richard Neely articulated 
how creating anti-SLAPP protections is complicated by 
the competing interests involved in these suits: “the key for 
solving this dilemma is finding a device which will screen 
legitimate first amendment activity,” like genuine environ-
mental enforcement actions, “from irresponsible or sham 
first amendment activity” like SLAPPs.83 States attempted 
to thread that needle when they began to pass anti-SLAPP 
laws in 1989, starting with Washington State.84 The Wash-
ington anti-SLAPP law was dubbed the “Brenda Hill Bill” 
after a woman who reported her real estate developer to the 
Washington State Department of Revenue for misconduct 
and was subsequently sued by the developer for $1.8 mil-
lion in defamation damages.85 The suit lasted six years and 
forced Hill into bankruptcy.86

Washington’s 1989 anti-SLAPP law made “good faith 
communicat[ions] [of] a complaint or information to any 
agency of federal, state, or local government regarding any 
matter reasonably of concern to that agency” immune from 
civil liability.87 However, Washington abandoned the good-
faith communication standard after the state Supreme 
Court’s decision in Davis v. Cox.88 There, the Court held 
that requiring a complainant to show that a communica-
tion was not in good faith by clear and convincing evidence 
to overcome immunity for good-faith communications set 
an impermissively high burden and usurped the role of 
the jury.89 Washington then adapted and like a majority 
of states, passed a new anti-SLAPP law modeled after a 
similar law in California, as opposed to the common-law 
approach taken by Colorado, discussed below.90

a. Minority Solution: Common-Law 
SLAPP Protection

Colorado forwent Washington’s civil immunity approach 
to balancing the interests, as Justice Neely proposed, in 
favor of a common-law anti-SLAPP procedure in Protect 
Our Mountain Environment, Inc. v. District Court of and for 
Jefferson County,91 known as the “POME Solution.”92 The 
case began when Jefferson County, Colorado, approved 

83. Webb v. Fury, 167 W. Va. 434, 466 (1981) (Neely, J., dissenting). Justice 
Neely dissented because he disagreed with creating an absolute immunity 
for public participation. Id. He argued instead for a solution that balanced 
the rights of SLAPP targets with SLAPP complainants, so that “irrespon-
sible or sham first amendment activity” are not protected. Id.

84. See Baker & Hostetler LLP, Society of Professional Journalists, supra note 17.
85. See Brief for the Appellant at 19–20, Roger Leishman v. Ogden Murphy 

Wallace PLLC and Patrick Pearce, 10 Wn. App. 2d 826 (Wash. App. 2019) 
(No. 77754-8-I).

86. See id. at 20.
87. Wash. Rev. Code Ann. § 4.24.510 (Lexis 2022); see Eugene Volokh, Wash-

ington Supreme Court Strikes Down Anti-SLAPP Statute as Violating the Right 
to Trial by Jury, Wash. Post, May 28, 2015.

88. 183 Wash. 2d 269, 284 (Wash. 2015).
89. See Davis v. Cox, 183 Wash. 2d 269, 284 (Wash. 2015) (en banc).
90. Digital Media Law Project, Anti-SLAPP Law in Washington (2014), http://

www.dmlp.org/legal-guide/anti-slapp-law-washington [https://perma.cc/
E8MB-JUCA].

91. 677 P.2d 1361 (Colo. 1984) (“POME”).
92. An Introduction for Bench, Bar and Bystanders, supra note 44, at 951.

a developer’s request to change their zoning plan by 
reclassifying 507 acres of “Agriculture Two” as “Planned 
Development.”93 When Protect Our Mountain Environ-
ment (“POME”), an environmental advocacy group, filed a 
lawsuit challenging the rezoning, the developer responded 
by suing POME and their lawyers for abuse of process and 
civil conspiracy, seeking $10,000,000 in compensatory 
damages and $30,000,000 in punitive damages.94

The Colorado Supreme Court saw this as an overblown 
attempt to bully POME and discourage others from 
impeding the developer’s ambitions and responded by issu-
ing a decision that vigorously defended the right to peti-
tion the government.95 The court observed that “[c]itizen 
access to the institutions of government constitutes one of 
the foundations upon which our republican form of gov-
ernment is premised.”96 In order to protect this right, the 
court created a common-law procedure for SLAPP tar-
gets to obtain expedited review of a motion to dismiss if 
they show the claim is “devoid of reasonable factual sup-
port,” has the “primary purpose [of] . . . harass[ment],” and 
“adversely affect[ed] a legal interest” of the target.97 Like 
all motions to dismiss, judges will only dismiss if these 
elements can be shown without leaving open any genu-
ine dispute of material fact.98 In POME, the court further 
pointed to two Supreme Court cases to demonstrate that 
filing lawsuits and accessing courts are covered by the con-
stitutional right to petition the government for redress of 
grievances: Eastern Railroad Presidents Conference v. Noerr 
Motor Freight, Inc.99 and United Mine Workers v. Penning-
ton.100 Together, these cases create the Noerr-Pennington 
doctrine, which shields plaintiffs from liability for attempt-
ing to access courts unless the purpose was improper or 
constituted harassment.101 Today, Colorado SLAPP targets 
can file for an expedited summary judgment ruling if they 
demonstrate that they fulfill the POME elements.102

b. Majority Solution: Statutory Protection

Anti-SLAPP procedures exist in twenty-nine states—
twenty-eight states’ procedures are statutory, while Col-
orado’s is grounded in the state’s common law. In 1989, 
California enshrined such a procedure in § 425.16 of the 
California Code of Civil Procedure. Since then, the Cali-
fornia anti-SLAPP law has become a model for similar laws 
across the country.103 In the hypothetical citizen suit refer-
enced in Part I, FLOW v. APC, the California anti-SLAPP 

93. See POME, at 1363.
94. See id. at 1362–64.
95. See id. at 1369–70.
96. Id. at 1364.
97. Id. at 1369.
98. See, e.g., D.C. Code § 16-5502; Fed. R. Civ. P. 12, 56.
99. 365 U.S. 127 (1961).
100. 381 U.S. 657 (1965); see POME, 677 P.2d at 1365.
101. See id. at 1369.
102. See id.
103. Cal. Civ. Proc. Code § 425.16 (West 2019); Wesley Lewis & Thomas J. 

Williams, Survey of Federal Courts of Appeals Cases Addressing Applicability 
of Anti-SLAPP Statutes in Federal Court, Media, Ent. and First Amend. 
Newsl. (Haynes and Boone, LLP) Oct. 2019, at 4.
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law would allow FLOW to end APC’s defamation suit by 
filing a special motion to dismiss and submitting a brief 
demonstrating that the act or speech alleged as defama-
tory was made “in furtherance of [its] right of petition or 
free speech in connection with a public issue.”104 If FLOW 
could make such a showing, then the burden would then 
shift to APC to show that “there is a probability that [it] 
will prevail on the [defamation] claim” based on the plead-
ings and affidavits.105 The California law requires that dis-
covery be stayed for the entire pendency of the motion.106 
If the judge rules in FLOW’s favor, FLOW can potentially 
recover attorney fees from APC and, more importantly, it 
would be saved from the substantial costs of drawn-out dis-
covery and litigation.107

Anti-SLAPP laws across the country operate the same 
way with some variations. Some of the laws specify the cir-
cumstances in which the protected communication occurs, 
as displayed in the Hawaii anti-SLAPP statute, which 
only protects verbal or written communication “submit-
ted or provided to a governmental body during the course 
of a governmental proceeding.”108 Other anti-SLAPP laws 
specify that only speech on certain subjects is protected. 
Such is the case with the Pennsylvania statute, which only 
protects communication “relating to participation in envi-
ronmental law or regulation.”109 Different anti-SLAPP laws 
also have different standards that the complainant must 
overcome to continue with the case, ranging from “clear 
and specific evidence” that the plaintiff can fulfill all the 
elements of their claim to a more lenient “demonstrated 
merit to the claim” standard.110

Anti-SLAPP laws accomplish the goal of protecting tar-
gets from the brunt of SLAPPs at a state level.111 However, 
as will be discussed in Part III.A, the key mechanism that 
protects state SLAPP targets—the heightened probability 
of success a SLAPP complainant must demonstrate to sur-
vive a special motion to dismiss—clashes with the FRCP. 
According to four circuit courts of appeals, this clash pre-
vents state anti-SLAPP laws from protecting targets in fed-
eral courts.112 This dichotomy presents states with a choice 
between two undesirable outcomes: (1)  protect SLAPP 
targets at the state level but leave citizens in federal court 
without protection or (2)  remove the heightened protec-
tion and have a diluted anti-SLAPP law that insufficiently 
protects targets at all levels. There is, however, a third pos-
sibility: states can and should create additional protection 
specifically designed to survive in federal court.

104. Cal. Civ. Proc. Code § 425.16(b)(1) (West 2019).
105. Id.
106. Id.
107. See id. at § 425.16(c)(2).
108. Haw. Rev. Stat. §§ 634F-1–634F-2 (2022).
109. 27 Pa. Cons. Stat. § 7707 (2022).
110. Tex. Civ. Prac. & Rem. Code Ann. §§ 27.005(c); Fla. Stat. § 768.295(3).
111. Biche supra note 10, at 457–59. Biche performed a quantitative analysis of 

various SLAPP protections, concluding that statutory protections, especially 
those that award targets attorney fees and even damages, are effective. Id.

112. See Mattson, supra note 20.

D. SLAPPed in Federal Court

1. Federal Procedure and SLAPPs

Like most legal questions spanning state and federal courts, 
the Erie doctrine plays a role in whether state anti-SLAPP 
laws apply in federal court. The cases in the Erie lineage 
discuss what laws can apply when a federal court hears 
state-law claims, as is done in diversity cases and in cases in 
which state-law claims arise from the same facts as federal-
law claims in federal question cases.113

In 1938, Justice Louis Brandeis’ opinion for the Supreme 
Court in Erie Railroad Co. v. Tompkins overturned Swift v. 
Tyson,114 beginning a new chapter for state-law claims heard 
in federal court.115 Erie and its progeny distinguish between 
substantive and procedural law.116 In federal cases involv-
ing state-law claims, substantive state law and federal pro-
cedural law generally apply.117 Substantive law is the body 
of statutory, constitutional, and common-law authority 
that creates rights, establishes obligations, defines crimes, 
and guides punishments and remedies.118 In contrast, pro-
cedural law is the body of judicial rules for enforcing those 
rights and obligations. One such procedural mechanism is 
the motion to dismiss.119

Under Erie and its progeny, state procedural laws that 
conflict with the FRCP do not apply in federal court.120 
The situation of a citizen enforcer hit with a SLAPP in 
federal court, therefore, poses the question to courts: do 
special motions to dismiss conflict with the FRCP? More 
specifically, do they conflict with Rules 12(b)(6) and 56? 
Circuit courts are decisively split on the answer.

2. Circuits Have Split on the Question of 
Anti-SLAPP Laws Conflicting or Overlapping 
With the Federal Rules of Civil Procedure

The first attempt to use a state anti-SLAPP law in federal 
court arose in the context of a citizen suit, but not under 
an environmental statute. In United States ex rel. Newsham 
v. Lockheed Missiles & Space Co.,121 two former Lockheed 
employees, a large corporate defense contractor, brought 
an enforcement action under the False Claims Act against 
their former employer.122 The citizen enforcers claimed 
Lockheed overcharged the government millions of dol-
lars for contract labor hours that were not spent on gov-

113. See 28 U.S.C. §§ 1331–1332, 1367.
114. 41 U.S. 1 (1842).
115. See generally Erie R. Co. v. Tompkins, 304 U.S. 64 (1938) (citing Swift v. 

Tyson, 41 U.S. 1 (1842)).
116. See Hanna v. Plumer, 380 U.S. 460, 465 (1965).
117. See Erie, 304 U.S. at 78.
118. See Substantive Law, Cornell Law School: Legal Information Insti-

tute, https://www.law.cornell.edu/wex/substantive_law [https://perma.
cc/9G8F-4SFH] (last updated May 2021).

119. See Shady Grove Orthopedic Assocs., P.A. v. Allstate Ins. Co. (“Shady Grove 
III”), 559 U.S. 393, 394 (2010); Taylor H. McElroy, Procedural Aspects of 
Motions and Instructions, 30 Miss. L.J. 413, 413 (1959).

120. See Hanna, 380 U.S. at 465.
121. 190 F.3d 963 (9th Cir. 1999).
122. See id. at 966–67.
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ernment projects.123 When they brought this case in the 
Northern District of California, Lockheed responded with 
four state-law SLAPP counterclaims, including breach of 
loyalty, statutory duties, contractual duties, and an implied 
covenant of good faith, all based on the enforcers’ decision 
not to inform the company about the overcharges before 
bringing the action.124 In addition to damages, Lockheed 
sought $400,613.94 in litigation costs.125

On appeal, the Ninth Circuit addressed whether the 
enforcers could rely on California’s anti-SLAPP law to 
fight Lockheed’s counterclaims in federal court and applied 
Hanna v. Plumer,126 a later Erie case.127 There, the Supreme 
Court said that relevant Erie analysis begins with the 
question: does the state procedure conflict with a codified 
federal rule on point?128 The Ninth Circuit answered that 
while California’s anti-SLAPP law was procedural, it could 
apply in federal court because it did not directly conflict 
with Federal Rules 8, 12(b)(6), or 56.129 The Ninth Circuit 
concluded that, because the relevant federal rules were not 
“intended to ‘occupy the field’” of “weeding out meritless 
claims,” the rules “can exist side by side [with the anti-
SLAPP law] . . . each controlling its own intended sphere of 
coverage without conflict.”130 In other words, even though 
the FRCP and the special motion to dismiss under Cali-
fornia law have overlapping outcomes, they nonetheless 
do not directly collide.131 The court also noted that apply-
ing the anti-SLAPP law in federal court is in line with the 
policy considerations that motivated the Erie court, spe-
cifically discouraging forum-shopping and encouraging 
equitable administration of the law.132 The court reasoned 
that if state anti-SLAPP measures could not apply in fed-
eral courts, it would incentivize defendants in citizen suits 
to remove their cases to federal court to ensure that they 
can prolong the litigation via SLAPP counterclaims.133 The 
First, Second, and Fifth Circuits reached the same conclu-
sion when anti-SLAPP laws on the books in states within 
their jurisdictions were raised in response to SLAPP claims 
grounded in state tort law.134

More than two decades after the Ninth Circuit decided 
Newsham, the D.C. Circuit decided Abbas v. Foreign Policy 

123. See id.
124. See Brief of Appellees at 3–4, United States ex rel. Newsham v. Lockheed 

Missiles & Space Co., 190 F.3d 963 (9th Cir. 1999).
125. See id. at 23.
126. 380 U.S. 460 (1965).
127. See Newsham, 190 F.3d at 970 (citing Hanna, 380 U.S. at 465).
128. See Hanna, 380 U.S. at 469–70.
129. See Newsham, 190 F.3d at 972–73 (citing Hanna, 380 U.S. at 471).
130. See id. at 972–73 (citing Walker v. Armco Steel Corp., 446 U.S. 740, 752 

(1980)).
131. See id.
132. See id. at 972–73, Hanna, 380 U.S. at 468.
133. See Hanna, 380 U.S. at 468.
134. See, e.g., Godin v. Schencks, 629 F.3d 79 (1st Cir. 2010) (applying state 

anti-SLAPP law in a teacher’s defamation suit against her former co-work-
ers, union, and employer after being fired following reports that she had 
behaved abusively toward her students); Adelson v. Harris, 774 F.3d 803 
(2d Cir. 2014) (holding that Nevada’s anti-SLAPP law applied in billion-
aire Sheldon Adelson’s libel suit against the National Jewish Democratic 
Council arising from allegations the NJDC shared with then-presidential 
candidate, Gov. Mitt Romney, in petitioning him to refuse Adelson’s cam-
paign contributions); Henry v. Lake Charles Am. Press LLC, 566 F.3d 164 
(5th Cir. 2009) (finding that Louisiana’s anti-SLAPP law could apply in 
federal court).

Group, LLC,135 one of the first cases to find that an anti-
SLAPP law did not apply in federal court.136 The case con-
cerned the son of a Palestinian politician, Yasser Abbas, 
who filed a defamation suit against the Foreign Policy 
Group, the publisher of an international news magazine, 
after it publicly questioned whether Abbas and his brother 
were “enrich[ing] themselves at the expense of regular Pal-
estinians—and even U.S. taxpayers.”137 The defendants 
invoked the District of Columbia’s anti-SLAPP law and 
the District Court granted the special motion to dismiss 
after finding that the plaintiff failed to “show a likelihood 
of success on the merits.”138 On appeal, Abbas argued that 
the anti-SLAPP law should not apply in federal court, and 
unlike the plaintiffs in the aforementioned cases, his appeal 
was successful.139

The court, including then–Judge Brett Kavanaugh, took 
a strict approach to Erie and a later case, Shady Grove 
Orthopedic Associates, P.A. v. Allstate Insurance Co.,140 and 
held that the District of Columbia law conflicted with 
Rules 12 and 56.141 The court reasoned that under Shady 
Grove, any state procedure that “answers the same ques-
tion” or uses overlapping mechanisms as a federal equiva-
lent in a different way than the federal rule cannot apply 
in federal court.142 Judge Kavanaugh wrote that by setting 
a higher standard to survive a motion to dismiss, the Dis-
trict of Columbia anti-SLAPP law set up “an additional 
hurdle a plaintiff must jump over to get to trial,” and cre-
ated additional procedural requirements that conflicted 
with the FRCP.143 As a result, the law could not apply in 
federal court.144 Borrowing the Newsham court’s term, the 
D.C. Circuit explained that under Shady Grove, the FRCP 
“occupy the field” of dismissal procedure and leave no 
room for state procedural variations like higher standards 
for plaintiffs.145

Abbas remains a prime example of the logic applied by 
federal district and appellate courts that bar anti-SLAPP 
motions. Once courts determine that the anti-SLAPP law 
cannot coexist alongside the FRCP, its fate is sealed. Such 
was the case in Klocke v. Watson,146 a tragic defamation suit 
brought by the father of a suicide victim who claimed his 
son’s actions were driven by false conduct reports to his 
university.147 The Fifth Circuit found the Texas Citizens 
Participation Act,148 the Texas anti-SLAPP statute, inap-

135. 783 F.3d 1328 (D.C. Cir. 2015).
136. Caitlin Daday, Note, (Anti)-SLAPP Happy in Federal Court?: The Applicabil-

ity of State Anti-SLAPP Statutes in Federal Court and the Need for Federal 
Protection Against SLAPPs, 70 Cath. Univ. L. Rev. 441, 451 (2021).

137. Abbas v. Foreign Policy Grp., 783 F,3d 1328, 1331 (D.C. Cir. 2015).
138. Id.
139. See id. at 1332.
140. 559 U.S. 393 (2010).
141. See Abbas, 783 F.3d at 1334.
142. Id. (citing Shady Grove III, 559 U.S. at 398–99).
143. Id.
144. See id.
145. See id.; see also United States ex rel. Newsham v. Lockheed Missiles & Space 

Co., 190 F.3d 963, 972–73 (9th Cir. 1999).
146. 936 F.3d 240 (5th Cir. 2019).
147. See id. at 242–43.
148. See Texas Citizens Participation Act (“TCPA”), Tex. Civ. Prac. & Rem. 

Code Ann. §§ 27.001–.011 (Lexis 2022).
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plicable in federal court.149 Despite finding that a similar 
Louisiana law could apply in federal court,150 the Fifth 
Circuit cited Abbas for the proposition that any state law 
that goes beyond what the FRCP requires of parties con-
flicts with the FRCP.151 The Tenth and Eleventh Circuits 
relied on this same rationale in Los Lobos Renewable Power 
v. Americulture152 and Carbone v. CNN, Inc.,153 respectively. 
Critics have noted how decisions like Abbas, Klocke, and 
Carbone are likely to encourage forum-shopping by par-
ties hoping to bring SLAPP claims and counterclaims.154 
Turning federal courts into a strategic shelter from state 
laws directly contradicts the Supreme Court’s desire to 
deter forum-shopping in Erie, the very case these circuits 
invoked to reach this result.155

E. State-Law Affirmative Defenses 
in Federal Court

This Note argues that passing state-law anti-SLAPP affir-
mative defenses can protect SLAPP targets from these 
tactical lawsuits in federal courts, unlike existing anti-
SLAPP laws. This assertion invites the question: why can 
state-law affirmative defenses survive under Erie? Multiple 
courts applying seminal cases from all stages of the Erie 
doctrine’s evolution have given the same answer—affirma-
tive defenses can survive because they constitute substan-
tive law.

In De Weerth v. Baldinger,156 the Southern District of 
New York considered whether the defendants, descen-
dants of Edith Marks Baldinger, could invoke New York 
law defenses in a conversion case about “Champs de Ble 
Vetheuil” by Claude Monet.157 The court answered that 
question by applying Klaxon Co. v. Stentor Electric Man-
ufacturing Co.̧ 158 an Erie case decided three years after 
the original, where the Supreme Court held that federal 
courts sitting in diversity must apply the choice of law 
rules of the forum state to determine what substantive law 
applies.159 The Supreme Court concluded that without a 
set rule dictating which choice of law rules applied, “the 
accident of diversity of citizenship would constantly dis-
turb equal administration of justice in coordinate state and 

149. See Klocke v. Watson, 936 F.3d 240, 245 (5th Cir. 2019).
150. See Henry v. Lake Charles Am. Press LLC, 566 F.3d 164, 168 (5th Cir. 

2009) (holding that the Louisiana anti-SLAPP law could survive because it 
was “nominally procedural”). See also Klocke, 936 F.3d at 248 (noting that 
the Louisana and Texas anti-SLAPP laws “differ in that Texas imposes higher 
and more complex preliminary burdens on the motion to dismiss process 
and imposes rigorous procedural deadlines”).

151. See Klocke 936 F.3d at 245 (citing Abbas, 783 F.3d at 465).
152. 885 F.3d 659 (10th Cir. 2018).
153. 910 F.3d 1345 (11th Cir. 2018).
154. Mattson, supra note 20, at 4.
155. Id. See also Hanna v. Plumer, 380 U.S. 460, 467 (1965) (discussing the Erie 

court's motivation to avoid forum-shopping).
156. 658 F. Supp. 688 (S.D.N.Y. 1987), rev’d on other grounds, 836 F.2d 103 (2d 

Cir. 1987).
157. See De Weerth, 658 F. Supp. at 690.
158. 313 U.S. 487 (1941) (holding that the choice of law statutes of the forum 

state, here Delaware, apply in diversity cases, because this preserves the mo-
tivations of Erie and choice of law provisions are not procedural).

159. See De Weerth, 658 F. Supp. at 690 (citing Klaxon, 658 F. Supp. at 692).

federal courts sitting side by side.”160 Following that logic, 
the court in De Weerth determined that New York choice 
of law rules applied because Gerda Dorothea De Weerth 
brought the case in the state.161 The court then assessed 
whether the defendant could properly invoke seven state-
law defenses, specifically (1)  expiration of the statute of 
limitations, (2) failure to exercise due diligence in pursuit 
of a claim, (3) waiver and estoppel, (4) laches, (5) adverse 
possession, (6)  gratuitous bailment, and (7)  abandon-
ment.162 The court assumed, without providing substantial 
analysis, that these affirmative defenses were substantive 
law and could apply in the federal court.163 Unfortunately 
for Ballinger’s descendants, the court ultimately concluded 
that the defendants had not satisfied their evidentiary bur-
den to prove any of the seven defenses.164

In Horn v. Greenwood Rehabilitation Center,165 the 
Southern District of New York invoked Hanna v. Plumer 
to determine whether an affirmative defense based on a 
state-law pleading requirement would apply in a diversity 
case.166 Under New York law, complaints may not include 
claims to specific monetary damages that would influ-
ence the jury.167 The defendants attempted to use the rule 
as an affirmative defense in a malpractice diversity action 
where the plaintiffs specified damages in their complaint.168 
However, the court applied the logic of Hanna to distin-
guish this defense as one based on state procedural law, 
because the law created a pleading rule that conflicted with 
the federal pleading requirements under Rule 8(a)(3) and, 
therefore, the affirmative defense was not permitted.169

Most recently, the Tenth Circuit applied Shady Grove 
in Racher v. Westlake Nursing Home Ltd. Partnership170 
and determined that an affirmative defense based on an 
Oklahoma state-law noneconomic damages cap could be 
applied in federal court.171 The court distinguished the 
affirmative defense from the law at issue in Shady Grove, 
a New York class action certification rule that could not 
apply in diversity cases because it clashed with a valid fed-
eral rule that governed certification.172 The Tenth Circuit 
held that because the Oklahoma cap was an affirmative 
defense that created a right against excessive noneconomic 
damages rather than a law that governed how rights were 
invoked, it was substantive and therefore could not conflict 
with federal procedural requirements under Erie.173

The history of Erie cases allowing state affirmative 
defenses in federal courts and the recorded circuit split on 
anti-SLAPP special motions to dismiss in federal court sets 
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the stage for the next section of this Note: an analysis of 
why state-law anti-SLAPP affirmative defenses are neces-
sary to resolve the problem of vulnerable citizen enforcers 
in federal courts.

III. Analysis

Legislative action is necessary to protect citizen enforc-
ers from SLAPPs in federal courts because judicial action 
has failed to do so. The opposing sides of the circuit split 
on the applicability of state anti-SLAPP laws in the fed-
eral court are unlikely to come together in the foresee-
able future because entrenched and diametrically opposed 
understandings of Erie doctrine stand between them. 
Further, the Supreme Court is unlikely to bridge the gap. 
To definitively remedy the lack of SLAPP protection in 
federal courts permanently, states should pass affirma-
tive defenses against tort liability for public participation 
that citizen enforcer SLAPP targets can invoke in federal 
court. It is well-settled that state-law affirmative defenses 
that create rights applicable to litigants are “substantive” 
within the meaning of the Erie doctrine and thus apply in 
federal court.

A. Citizen Enforcers Cannot Rely on Courts to 
Extend Consistent Protection From SLAPPs 
in Federal Court

If a robust system of federal environmental enforcement 
is to exist and function in the United States, state legis-
latures need to pass statutes creating a public participa-
tion affirmative defense that citizen enforcers can invoke 
to dismiss SLAPP counterclaims to their enforcement 
actions. A state-level solution is necessary because citizen 
enforcement actions can almost always be removed to fed-
eral court under diversity or federal question jurisdiction, 
whereas SLAPP counterclaims must be brought under 
state law. More specifically, a legislative solution is nec-
essary because the Supreme Court refuses to resolve the 
circuit split on the applicability of state anti-SLAPP laws 
stemming from ingrained differences in understanding 
of the Erie doctrine.174 As noted above, the circuits that 

174. See Retzlaff v. Van Dyke, 781 F. App’x 368 (5th Cir. 2019), cert. denied, 208 
L. Ed. 2d 196 (U.S. Oct. 13, 2020) (No. 19-1272); Ctr. for Med. Progress 
v. Planned Parenthood Fed’n of Am., 890 F.3d 828 (9th Cir. 2018), cert. de-
nied, 203 L. Ed. 2d 681 (U.S. Apr. 1, 2019) (No. 18–696.); Nat’l Review v. 
Mann, 2013 WL 4494942 (D.C. Cir. 2013), cert. denied, 589 U.S. 1 (U.S. 
Nov. 25, 2019) (No. 18–1451); Americulture, Inc. v. Los Lobos Renewable 
Power, LLC, 885 F.3d 659 (10th Cir. 2018), cert. denied, 139 S. Ct. 591 
(U.S. Dec. 3, 2018) (No. 18–89); Tobinick v. Novella, 848 F.3d 935 (11th 
Cir. 2017), cert. denied, 138 S. Ct. 449 (U.S. Nov. 13, 2017) (No. 17–344); 
Davis v. Elec. Arts Inc., 775 F.3d 1172 (9th Cir. 2015), cert. denied, 136 
S. Ct. 1448 (U.S. Mar. 21, 2016) (No. 15–424); Mebo Intern., Inc. v. Ya-
manaka, 607 F. App’x 768 (9th Cir. 2015), cert. denied, 136 S. Ct. 1449 
(U.S. Mar. 21, 2016) (No. 15–527); Adams v. Trimble, 2010 WL 2473272 
(Cal. App. Unpub. 2010), cert. denied, 562 U.S. 1288 (U.S. Mar. 21, 2021) 
(No. 10–921); Batzel v. Smith, 333 F.3d 1018 (9th Cir. 2003), cert. denied, 
541 U.S. 1085 (U.S. June 7, 2004) (No. 03-1247); Lockheed Missiles & 
Space Co. v. United States ex rel. Newsham, 190 F.3d 963 (9th Cir. 1999), 
cert. denied, 530 U.S. 1203 (U.S. May 30, 2000).

permit anti-SLAPP motions to dismiss understand Erie as 
allowing the special motions to coexist with dismissal and 
summary judgment procedures under the FRCP, because 
the FRCP do not preclude all state-level procedures.175 
These circuits do not view the FRCP as exclusive. In con-
trast, circuits that have ruled against allowing anti-SLAPP 
special motions to dismiss in federal court understand Erie 
as precluding the special procedure because it pursues the 
same end as the FRCP but uses different—and therefore 
conflicting—means.176 These diametrically opposed appli-
cations of Erie are not likely to be resolved by courts any 
time soon, nor is the Supreme Court likely to resolve them, 
as it has denied certiorari on anti-SLAPP cases at least ten 
times over the last twenty years.177

Further, based on the Supreme Court’s findings in 
Shady Grove, even if the Court granted certiorari to resolve 
the circuit split, it could easily rule that state anti-SLAPP 
laws cannot apply in federal courts deciding cases under 
state law. In Shady Grove, the Second Circuit held that 
the New York class certification requirement did not clash 
with those in Rule 23(a) of the FRCP and, therefore, both 
rules could be applied in federal court.178 Using logic simi-
lar to the Newsham court’s separate spheres of influence 
rationale, the Second Circuit characterized the New York 
requirements as determinative of whether the claim is eli-
gible for class action status, while it characterized Rule 
23(a) as concerning only whether a class action case should 
be certified.179

The Supreme Court reversed the Second Circuit. Justice 
Antonin Scalia, writing for the majority, said the difference 
“between eligibility and certifiability is entirely artificial.”180 
The same point could be made about the difference between 
special motions to dismiss and Rules 12(b)(6) and 56. At 
bottom, both the special motions to dismiss under state 
anti-SLAPP laws and motions brought under FRCP 12 
and 56 seek to accomplish the same end—termination of 
a lawsuit as a matter of law before the case proceeds to a 
jury.181 While the evidentiary standards to overcome spe-
cial motions to dismiss and motions to dismiss or for sum-
mary judgment under the FRCP are animated by different 
policy rationales, any attempt to distinguish them in the 
manner the Second Circuit did with respect to class-certi-
fication procedures would appear to be equally artificial.182 
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Second Circuit rationale:
Rule 23 .  .  . concerns only the criteria for determining whether 
a given class can and should be certified; section 901(b), on the 
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lar type of claim is eligible for class treatment in the first place—a 
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181. See Klocke v. Watson, 936 F.3d 240, 245 (5th Cir. 2019).
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If the Supreme Court were to take up a challenge to state 
anti-SLAPP laws after Shady Grove, it could reach a simi-
lar conclusion and hold that state anti-SLAPP laws directly 
conflict with the FRCP and therefore that the protection 
they afford cannot apply in federal court.

By proposing state-law anti-SLAPP affirmative defenses, 
this Note avoids taking sides in the debate over the applica-
bility of anti-SLAPP special motions to dismiss in federal 
court and invites states to do the same.

B. State-Law Affirmative Defenses Against SLAPPs 
Can Survive in Federal Courts Where Existing 
Anti-SLAPP Laws Cannot

State anti-SLAPP laws cannot protect citizen enforcers 
from retaliatory and baseless state-law counterclaims in 
all federal courts. However, a review of the Erie doctrine 
and its application in circuit courts demonstrates that 
Erie permits federal courts to consider state-law affirma-
tive defenses in deciding diversity cases, as the Tenth Cir-
cuit and many district courts have concluded. Therefore, 
state anti-SLAPP affirmative defenses can offer consistent 
protection to citizen enforcers where existing anti-SLAPP 
laws cannot.

Beginning with Erie itself, allowing affirmative state-
law defenses that are grounded in protecting substantive 
rights aligns with the dual purposes that motivated the 
Erie decision.183 In Erie, the Supreme Court reversed exist-
ing precedent and held that substantive state law, includ-
ing its common law, should apply in federal diversity cases 
in order to both discourage forum-shopping and avoid 
the inequitable administration of law.184 Allowing citizen 
enforcers or any SLAPP targets to invoke an affirmative 
defense protecting public participation would be in line 
with Erie’s goal of avoiding forum-shopping, as it prevents 
federal courts from serving as a shelter for SLAPPs against 
state anti-SLAPP laws. Further, permitting such an affir-
mative defense would also prevent the inherent inequity 
of affording procedural protections to SLAPP targets in 
suits brought in state court that would be denied to similar 
SLAPP targets whose cases will be heard in federal court.

Multiple courts have performed similar Erie analysis and 
concluded that state-law defenses apply in federal diver-
sity cases. In O’Melveny & Myers v. FDIC,185 the Supreme 
Court unanimously held that state law defined what 
defenses the law firm defendant could raise in response to 
the FDIC’s professional negligence claims.186 This decision 
was particularly remarkable because the California state-
law affirmative defenses the defendant was permitted to 
invoke were not available in the majority of states. None-
theless, the Court reaffirmed that, under Erie, “there is no 

183. See Hanna, 380 U.S. at 468.
184. See Erie R. Co. v. Tompkins, 304 U.S. 64, 91–92 (1938); Hanna v. Plumer, 

380 U.S. 460, 461 (1965).
185. 512 U.S. 79, 83–84 (1994).
186. See id. at 84–85 (1994) (holding that “California law, not federal law, gov-

erns” what the standards of the allege negligence are and what defenses can 
be brought against the charges).

federal general common law” and, therefore, federal courts 
could not discard the California affirmative defenses sim-
ply to reach the outcome that would have resulted in most 
other states.187

The Second Circuit distilled the Erie analysis regarding 
the applicability of state-law defenses in diversity cases by 
simply saying that “absent federal preemption, the appli-
cation of a state law defense to state law claims is governed 
exclusively by state law.”188 The U.S. Court of Appeals for 
the Sixth Circuit’s decision in Snyder v. Kohl’s Department 
Stores, Inc.189 embodied this view by allowing the depart-
ment store defendant to assert the Kentucky common-law 
shopkeeper’s privilege to defeat a false imprisonment and 
intentional infliction of emotional distress claim.190 The 
U.S. Court of Appeals for the Fourth Circuit and the 
Fifth Circuit reached the same conclusion in the simi-
lar cases of Cantu v. John Hancock191 and Lucas v. United 
States,192 respectively.

Under these Supreme Court and circuit court cases, a 
state anti-SLAPP affirmative defense will likely apply in 
federal courts where anti-SLAPP special motions to dis-
miss cannot. This conclusion is supported by the Fifth 
Circuit’s holding in Lucas that not only does state law deter-
mine what is a defense to state-law claims, it also dictates 
which defenses are affirmative and which are not.193 Lucas 
indicates that a defense is considered affirmative in federal 
court if it is treated as affirmative under state law, because 
“state law defines the nature of defenses, .  .  . the Federal 
Rules of Civil Procedure provide the manner and time in 
which defenses are raised and when waiver occurs.”194 This 
designation is important because affirmative defenses gen-
erally mirror the burden-shifting elements found in exist-
ing state anti-SLAPP laws.195

A return to the hypothetical case of FLOW v. APC can 
illustrate the implications of these cases in the SLAPP con-
text. If APC, the oil company defendant in FLOW’s CWA 
enforcement action, were to counterclaim with a defama-
tion SLAPP in federal court, FLOW would have a means 
of defeating the SLAPP if the state anti-SLAPP law created 
an affirmative defense rather than a special motion to dis-
miss procedure. FLOW would have to plead facts estab-
lishing the elements of the anti-SLAPP affirmative defense 
in its answer to APC’s counterclaim and would have to 
prove the anti-SLAPP elements under whatever eviden-
tiary standard state law dictates, which is most commonly 
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contract claim).
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195. Biche, supra note 10, at 437.
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a preponderance of the evidence standard.196 FLOW could 
then seek to end the case by moving for judgment based 
on the pleadings under Rule 12(c), moving to dismiss for 
failure to state a claim under Rule 12(b)(6), or moving for 
summary judgment under Rule 56.197 The burden would 
then shift to the oil company. Unless the oil company can 
demonstrate that the defense is inapplicable to the speech 
in question or that there is additional speech not covered by 
the defense, the lawsuit will end.198

C. Modifying Existing Anti-SLAPP Laws to Survive 
in Federal Courts Would Undermine Their 
Purpose and Leave State and Federal SLAPP 
Targets Vulnerable

Anti-SLAPP affirmative defenses are necessary to protect 
SLAPP targets in federal court because retooling existing 
laws to survive even in circuits that understand the FRCP 
to be exclusive is not a viable alternative. Creating an anti-
SLAPP law that can apply in the Fifth, Tenth, Eleventh, 
and D.C. Circuits would mean creating a toothless law 
that does not offer targets any additional protection beyond 
the standards of the FRCP, as the Florida anti-SLAPP law 
demonstrates.199 Like most anti-SLAPP laws, Florida’s stat-
ute requires targets to demonstrate that their public par-
ticipation falls into the protected categories and then sets 
a burden that the complainant must meet to survive the 
special dismissal motion.200 However, under Florida law, 
the complainant must only show that their claim is not 
without merit, the same standard as a motion to dismiss 
under Rule 12(b)(6).201 Because the Florida law permit-
ted dismissal of SLAPPs under the same standards as the 
FRCP, the court in Bongino v. Daily Beast Co.202 held that 
the Florida law could apply in diversity or federal question 
cases where other anti-SLAPP laws could not.203

Relying on Judge Kavanaugh’s logic from Abbas, the 
Bongino court said that Florida law can survive because it 
does not set up additional hurdles that the filer must over-
come to continue their case beyond those found in the 
FRCP.204 However, the lack of hurdles also results in a lack 
of protection for SLAPP targets, which is why the Florida 
law is a weak anti-SLAPP law.205 Designing anti-SLAPP 

196. Charlene Sabini, Affirmative Defenses, NALS: Nat’l Assoc. for Legal 
Support Professionals (June 21, 2017), https://www.nals.org/blog-
post/1359892/279125/Affirmative-Defenses [https://perma.cc/8YBQ- 
Q2JH].

197. Fed R. Civ. P. 12(c); id. 56; id. 12(b)(6).
198. See Rhynette Hurd, The Propriety of Permitting Affirmative Defenses to Be 

Raised by Motions to Dismiss, 20 Mem. St. U. L. Rev. 411, 427–28 (1990) 
(discussing the procedures available to defendants to end a case based on an 
affirmative defense).

199. See Bongino v. Daily Beast Co., 477 F. Supp. 3d 1310, 1322–23 (S.D. Fla. 
2020).

200. Fla. Stat. § 768.295(4), supra Part II.C.2.b.
201. See Bongino, 477 F. Supp. 3d at 1323.
202. 477 F. Supp. 3d 1310 (S.D. Fla. 2020).
203. Id.
204. See Bongino, 477 F. Supp. 3d at 1322–23 (citing Abbas v. Foreign Policy 

Grp, 783 F.3d 1328, 1334 (D.C. Cir. 2015)).
205. See Public Participation Project (2015), https://anti-slapp.org/florida 

[https://perma.cc/GB9D-JRT5]. The Public Participation Project gave the 
Florida anti-SLAPP law from 2000 a C- rating. Id. The law was amended 

laws to mirror Florida’s, which could arguably be applied 
in all federal courts, would fail to protect citizen enforcers 
from SLAPPs because it would provide an avenue for expe-
dited dismissal only under the same standards as found in 
the FCRP. As discussed above,206 those standards leave citi-
zens vulnerable to SLAPPs and all the burdens defending 
against them entails.207 Because anti-SLAPP affirmative 
defenses would provide for the vindication of the substan-
tive right to engage in citizen enforcement and reporting 
activity free from harassment, establishing these defenses 
avoids the weaknesses of procedural protections and can 
offer lasting safeguards for citizen enforcers.

D. Protecting Citizen Enforcers Will Not Lead 
to Frivolous Suits

Some commentators argue that the availability of SLAPP 
counterclaims in environmental citizen enforcement 
actions provides a valuable check against frivolous or 
malicious litigation in the name of environmental activ-
ism.208 Under this view, if states adopt anti-SLAPP affir-
mative defenses designed to apply in federal courts, it will 
deprive claimants of a forum where they could avoid the 
harms of frivolous citizen enforcement actions.209 How-
ever, because sufficient safeguards already exist against 
such frivolous or malicious citizen enforcement actions, 
this argument is unavailing.

First, there is little evidence that the ability of private cit-
izens to enforce federal environmental statutes has resulted 
in a significant number of frivolous enforcement actions, 
despite what corporations have claimed. Critics have long 
accused citizen suits of “imposing crushing burdens on 
agencies” and weaponizing environmental regulations 
without considering the reasons why federal enforcement 
agencies, such as EPA, declined to bring an enforcement 
action.210 In 1980, one commentator said, “there have 
been tremendous losses suffered by private industry and 
by members of unions who lost their jobs through needless 
environmental complaints” upon hearing about Webb v. 

in 2015, but only to expand the class of citizens that could invoke it, not to 
change the procedure involved. See Samuel J. Morley, Florida’s Expanded 
Anti-SLAPP Law: More Protection for Targeted Speakers, 90 Fla. Bar J. 16 
(Nov. 2016), https://www.floridabar.org/the-florida-bar-journal/floridas-
expanded-anti-slapp-law-more-protection-for-targeted-speakers/ [https://
perma.cc/2XFH-N3CT].

206. See supra Part II.C.1.
207. See Shady Grove III, 559 U.S. 393, 393 (2010) (citing Burlington Northern 

R. Co. v. Woods, 480 U.S. 1, 4–5 (1987)).
208. See generally Landon Wade, Comment, The Texas Citizens Participation Act: 

A Safe Haven for Media Defendants and Big Business, and a SLAPP in the Face 
for Plaintiffs With Legitimate Causes of Action, 27 Tex. Tech. L. Rev. On-
line Edition 69, 94 (2014). “On a larger scale, the [anti-SLAPP] statute 
is likely to deter plaintiffs from bringing tort actions like defamation, libel, 
and business disparagement. . . . [Anti-SLAPP laws] will also deter a number 
of plaintiffs that may have a legitimate claim from bringing suit as well.” Id.

209. Id.
210. See David Adelman & Robert Glicksman, The Limits of Citizen Environmen-

tal Litigation, American Bar Association: Spring 2019. Filling the Gap, Apr. 
23, 2019, https://www.americanbar.org/groups/environment_energy_re-
sources/publications/natural_resources_environment/2018-19/spring/the-
limits-citizen-environmental-litigation/ [https://perma.cc/AQ4U-FJ59].
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Fury.211 The narrative of “frivolous environmental lawsuits” 
even found voice in Congress.212 In 2011, the U.S. House 
of Representatives Committee on Natural Resources held 
a hearing entitled “The Endangered Species Act: How 
Litigation Is Costing Jobs and Impeding True Recovery 
Efforts.”213 At another hearing by the same committee, 
Rep. Jay Inslee (D-Wash.) identified the Achilles’ heel of 
the “frivolous lawsuit” argument, when he pointed out that 
the witness testifying that baseless lawsuits were impeding 
“true recovery efforts” could not name a single example of 
an environmental citizen suit that resulted in sanctions for 
filing a frivolous suit.214

Beyond the lack of evidence that citizen enforcers are 
abusing federal environmental statutes to bring baseless 
or bad-faith suits, existing safeguards against frivolous 
litigation are enough to cast doubt on the need for SLAPP 
litigation to serve as a deterrent. Indeed, Erie-proof anti-
SLAPP laws will not likely result in a deluge of bad-faith 
environmental citizen suits because there are already gate-
keeping mechanisms in place that limit the flow of such 
suits, including procedural checks, financial realities, and 
the contours of the standing doctrine. All the predominant 
federal environmental statutes incorporate various versions 
of these limits.

Consider the CWA, the statute at issue in the hypo-
thetical FLOW v. APC case. Under the CWA, FLOW 
would first have to give sixty days’ advance notice of its 
enforcement action to the EPA Administrator, the state of 
Florida, and the defendant, APC, before it could proceed 
with officially filing the action.215 The notice provides an 
opportunity for EPA and the state of Florida to determine 
whether to file their own enforcement actions based on 
the citizen’s information, and if either party does so, the 
citizen enforcer is precluded from proceeding with its own 
case.216 This requirement not only means that meritorious 
suits and any benefits they provide to filers can be taken 
out of the hands of citizen enforcers, but also sets up pro-
cedural barriers for uninformed or unmotivated plaintiffs. 

211. Coal Mining Company Sues Its Environmental Critics, supra note 12, at A16.
212. See, e.g., 110 Cong. Rec. H7179 (daily ed. June 26, 2007) (statement of 

Rep. Young) (“The problem with the timber harvest program is that en-
vironmental groups have purposely driven up the costs of managing it by 
filing multiple, multiple frivolous lawsuits and appeals.”); 113 Cong. Rec. 
H7013 (daily ed. July 29, 2014) (statement of Rep. Benishek) (“[The ESA] 
was meant to save species, not lawyers. Today, more money is being spent on 
frivolous lawsuits than recovering or conserving species that actually need 
saving.”); 112 Cong. Rec. H5875 (daily ed. Sept. 12, 2012) (statement of 
Rep. Cravaak) (“I will not allow special interest groups, acting in bad faith, 
to abuse the NEPA process and use frivolous lawsuits to block and derail 
this land exchange at the taxpayers’ expense.”).

213. The Endangered Species Act: How Litigation Is Costing Jobs and Impeding 
True Recovery Efforts Before H. Comm. on Nat’l. Res., 112th Cong. 27 (2011) 
(“ESA Hearing”).

214. See NEPA: Lessons Learned and Next Steps Hearing Before the Task Force on 
Updating the Nat’l Env’t Policy Act of the H. Comm. on Res., 109th Cong. 81 
(2005) (statement of Rep. Inslee):

[I]f you were before a court of law, I think you would be sanctioned 
under rule 11 for coming before this body and arguing that there is 
some type of epidemic of frivolous lawsuits being filed, when you 
come here and you can’t point to one single case of a judicial deci-
sion that a frivolous lawsuit under rule 11 has been filed.

215. See 33 U.S.C.S. § 1365(b)(1)(A).
216. See 33 USCS § 1365(b)(1)(B). The CWA does allow the citizen enforcer to 

intervene as a secondary party in the government’s suit.

Additionally, if EPA or state authority does not intervene, 
defendants could use this fact against plaintiffs in court, to 
undercut their case at trial.

Furthermore, FLOW could only financially benefit 
from the lawsuit if it prevails. As one witness who testi-
fied before the House Committee on Natural Resources 
argued, the claim that environmental enforcers are both 
filing scads of frivolous lawsuits and making too much 
money from doing so is illogical.217 Citizen enforcers do 
not recover damages if they file a frivolous lawsuit and 
could even be forced to pay the opposition’s attorney fees 
if they did.218 Moreover, enforcers have to contend with 
the cost of their own counsel in addition to the cost of 
the scientific experts necessary to prove complicated envi-
ronmental claims, which can present a heavy financial 
burden.219 In our hypothetical, if FLOW won its environ-
mental case against ACP, it nonetheless would not neces-
sarily recover the costs it incurred by bringing the suit.220 
Under the CWA, attorney fees are generally only recover-
able if the plaintiff substantially prevailed in the action, a 
standard not met by every successful case.221

Even if FLOW’s action was not precluded by a govern-
ment enforcement action and if FLOW was willing to 
undertake the expense of litigation against ACP, it still 
would need to demonstrate that it has standing to bring 
the suit. In Lujan v. Defenders of Wildlife222 the Supreme 
Court made it more difficult for citizen enforcers to estab-
lish standing in federal environmental cases.223 There, the 
Court announced a three-pronged test for assessing stand-
ing under which plaintiffs must establish (1)  a concrete, 
particularized, and imminent harm, (2)  an injury result-
ing from the challenged conduct, and (3)  redressability 
through a favorable decision.224 As applied to FLOW’s 
enforcement action, the Lujan test would require FLOW 
to show that the ACP’s alleged CWA violation caused the 
organization, or one of its members, harm that is “real” 
and not “abstract”225 and that a court can properly redress 
that harm.226

These procedural, financial, and judicial barriers to even 
litigating a citizen enforcement action, let alone winning 
one, deter frivolous suits without the additional and brutal 
deterrent of SLAPP counterclaims.

IV. Solution

States should create affirmative defenses to insulate pub-
lic participation from SLAPP harassment in areas of gov-

217. ESA Hearing, supra note 213, at 49.
218. Id.
219. See Note, Counterclaim and Countersuit Harassment of Private Environmen-

tal Plaintiffs: The Problem, Its Implications, and Proposed Solutions, 74 Mich. 
L. Rev. 106, 114 (1975).

220. 33 U.S.C. § 1365.
221. See generally id., Notes to Decisions (citing Stoddard v. W. Carolina Reg’l 

Sewer Auth., 784 F.2d 1200 (4th Cir. 1986)).
222. 504 U.S. 555 (1992).
223. See id at 558.
224. See id. at 560–61.
225. See Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1548 (2016).
226. See Lujan, 504 U.S. 555.
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ernment interest that can be invoked in federal court by 
citizen enforcers to end SLAPP counterclaims when tra-
ditional anti-SLAPP laws do not apply. These laws would 
not replace the existing anti-SLAPP procedures, but rather 
would be supplements that offer similar protection when 
SLAPPs are removed to federal court. Because Florida’s 
anti-SLAPP law does not have a meaningful effect in fed-
eral court, consider this example of an anti-SLAPP affir-
mative defense that should be enacted in Florida, as well as 
in other states. The Colorado Supreme Court’s decision in 
POME supplies the elements of this model defense.227

In the hypothetical case of FLOW v. APC, FLOW 
would have to show the following to successfully invoke 
this Florida anti-SLAPP affirmative defense:

(1) that the action/communication that APC alleges to 
be defamation was an exercise of the right to petition 
the government or was pursuant to an attempt to ex-
ercise that right;

(2) APC’s defamation claim is devoid of reasonable fac-
tual support or was brought for the primary purpose 
of harassment; and

227. See POME, 677 P.2d 1361, 1369 (Colo. 1984).

(3) that the defamation claim has adversely affected 
FLOW’s legal interest and petitioning activity.228

The anti-SLAPP affirmative defense would be added to 
the list in Rule 1.110(d) of the Florida Rules of Civil Proce-
dure, which would require citizen enforcers to invoke the 
defense in their answer to the defamation claim.229

V. Conclusion

Because citizen enforcers are a critical but vulnerable ele-
ment of the American environmental regulatory scheme, 
states must establish affirmative defenses that citizen 
enforcers can raise in response to strategic lawsuits (or 
counterclaims) brought against them in federal court. 
State legislatures should consider establishing such affirma-
tive defenses modeled off of this Note’s solution, as current 
state anti-SLAPP laws are not consistently available to citi-
zen enforcers in federal courts.

228. The damage done by SLAPPs in federal court would also be mitigated by 
including a provision in the sample statute that would stay discovery while 
the court considers motions invoking the defense. However, multiple fed-
eral courts have refused to apply similar provisions of existing anti-SLAPP 
laws, even in circuits that have upheld other aspects of anti-SLAPP special 
motions to dismiss. See Metabolife Int’l v. Wornick, 264 F.3d 832, 845–46 
(9th Cir. 2001) (finding that even though the Ninth Circuit previously ap-
plied other provisions of the California anti-SLAPP law in diversity cases, it 
would not apply the anti-SLAPP law’s automatic stay provision because it 
directly conflicted with FRCP 56(f )); see also Adelson v. Harris, 774 F.3d 
803, 809 (2d Cir. 2014) (applying the Nevada anti-SLAPP law in a diversity 
action but commenting that the issue of applying the discovery stay provi-
sion “may present a closer question”). Further, the Supreme Court has said 
that Rule 56 requires that a federal court allow discovery “where the non-
moving party has not had the opportunity to discover information that is 
essential to its opposition,” here an opposition to a motion to dismiss based 
on the anti-SLAPP defense. See Anderson v. Liberty Lobby, Inc., 477 U.S., 
242, 250 n.5 (1986); Metabolife, 264 F.3d at 846.

229. Fla. R. Civ. P. 1.110(d).
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KEEPING SUPERFUND SITES 
ABOVE WATER: USING STATE 

COASTAL MANAGEMENT PLANS 
TO PREVENT STORM EVENT 

HAZARDOUS WASTE RELEASES
Grace Pezzeminti*

Superfund sites across the United States leave vulnerable communities in danger of exposure to historic 
pollution. Coastal states face a unique dimension to this problem: the threat of uncontrolled releases 
through severe storm and flooding events. Under the Coastal Zone Management Act, coastal states 
have the ability to develop Coastal Management Plans with which federal activities, including Superfund 
cleanup plans, must comply. As containment solutions fail at flooded Superfund sites across the nation, 
states should use their Coastal Management Plans to better protect communities from releases of hazard-
ous substances due to sea-level rise, severe storms, and event flooding. To do this, coastal states should 
develop substantive requirements for hazardous waste cleanup activities to be included in their Coastal 
Management Plans such that Superfund cleanup plans must comply with these provisions as Applicable or 
Relevant and Appropriate Requirements.

A B S T R A C TA B S T R A C T

are left to deal with not only property damage, but toxic 
floodwaters and contaminated muck filled with dioxin, 
creosote, or lead.2 Exposure to these chemicals presents 
an acute public health risk, and vulnerable communities 
often lack the information, political capital, or financial 
means to mitigate the danger.3 The presence of background 
contamination4 and insufficient baseline data complicate 
post-storm risk assessments.5 The logistical challenge of 
reaching flooded sites further delays response efforts.6 The 
difficulties of post-release response, in connection with 
the magnified danger of even short-term exposure to high 

1. See Vann R. Newkirk II, The Looming Superfund Nightmare, The Atlantic 
(Sept. 12, 2017), https://www.theatlantic.com/health/archive/2017/09/the-
looming-superfund-nightmare/539316/ [https://perma.cc/4R7J-MWCU].

2. See id.
3. See, e.g., Lise Olsen, Residents Washed Away by Harvey Wait for Answers About 

Waste Pit Pollution, Hous. Chron. (Sept. 21, 2017), https://www.hous-
tonchronicle.com/news/houston-texas/houston/article/Residents-washed-
away-by-Harvey-wait-for-answers-12185912.php?converted=1 [https://
perma.cc/F9NQ-ACN7].

4. See Danny D. Reible et al., Toxic and Contaminant Concerns Generated by 
Hurricane Katrina, 36 The Bridge 5, 9 (Mar. 1, 2006).

5. See Jennifer A. Horney et al., Comparing Residential Contamination in a 
Houston Environmental Justice Neighborhood Before and After Hurricane Har-
vey, 13(2) PLoS ONE 1, 3 (Feb. 8, 2018).

6. See Jason Dearen & Michael Biesecker, Toxic Waste Sites Flooded in Houston 
Area, Assoc. Press (Sept. 3, 2017), https://apnews.com/article/27796dd13
b9549b0ac76aded58a15122 [https://perma.cc/573C-DCG4].
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I. Introduction: Hurricanes and 
Hazardous Waste Risks

The experience of weathering a hurricane is a memory 
many coastal residents recount for friends, pointing to 
the scars on their homes where plywood was ripped away, 
where the roof had to be repaired, or where the water left 
its mark. It can just as easily be a devastating event, leav-
ing neighborhoods and lives tragically destroyed. For some 
communities, severe storms trigger a different kind of 
disaster: the uncontrolled release of hazardous waste from 
local Superfund sites.

Powerful winds, torrential rain, and swift floodwaters 
have the power to rip fencing from hazardous waste sites, 
lift concrete barriers from protective containment caps, and 
dent and unseal metal storage drums.1 Affected families 
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concentrations of toxic substances,7 underscore the need to 
protect communities from such releases before catastrophic 
storms make landfall. Current containment practices are 
simply not enough to withstand8 the stronger storms pro-
jected by climate scientists.9

Houston’s San Jacinto Waste Pits (“Waste Pits”) provides 
just one example of the risks involved when hurricanes 
damage Superfund sites. In 2014, Sam Brody, a profes-
sor at Texas A&M University, referred to the paper mill 
dump site as a “loaded gun, in terms of a catastrophe.”10 
Experts and local residents had reason to be concerned. 
A twenty-by-ten-foot hole in the site’s containment cap, 
intended to safely seal the submerged waste, was discovered 
only four years after its installation.11 Data released by the 
Texas Department of State Health Services that same year 
revealed that some communities in the San Jacinto River 
inundation zone suffered from elevated rates of breast, 
kidney, liver, brain, and cervical cancer, as well as child-
hood brain cancer and leukemia.12 Brody’s ominous pre-
diction became a reality in 2017, when Hurricane Harvey 
flooded the Waste Pits, releasing cancer-causing dioxin at 
levels more than 2,000 times the threshold deemed safe 
by the U.S. Environmental Protection Agency (“EPA”).13 
In the storm’s aftermath, families who relied on local well 
water were given conflicting information about its safety.14 
Many residents tried to salvage their belongings from the 
contaminated sludge, at least one of whom was barefoot.15 
The danger did not recede with floodwaters. Dioxin levels 
remained dangerously elevated when sampled nearly one 
year later.16 The Waste Pits are not expected to be cleaned 
up until 2027 at the earliest.17

7. Reible et al., supra note 4, at 10.
8. Newkirk, supra note 1.
9. See, e.g., Alan Buis, How Climate Change May Be Impacting Storms Over 

Earth’s Tropical Oceans, NASA (Mar. 10, 2020), https://climate.nasa.gov/
blog/2956/how-climate-change-may-be-impacting-storms-over-earths-tro-
pical-oceans/ [https://perma.cc/XAH5-ABVY].

10. Leah Binkovitz, Expert Warns of Risk Hurricanes Pose to Houston-Area Super-
fund Site, Rice Kinder Inst. for Urban Rsch. (June 23, 2016), https:// 
kinder.rice.edu/2016/06/23/recommendation-expected-soon-for-toxic-san- 
jacinto-river-dump [https://perma.cc/5SJD-4K8T].

11. Emma Hinchcliffe, Hole Found in San Jacinto Waste Pit Cover, Hous. 
Chron, https://www.chron.com/news/houston-texas/houston/article/
Hole-found-in-San-Jacinto-Waste-Pit-cover-6713578.php (Dec. 21, 2015, 
9:17 PM) [https://perma.cc/SEZ7-4UCN].

12. See Tex. Dep’t of State Health Serv., Assessment of the Occurrence 
of Cancer East Harris County, Texas 1995‒2012 3-5 (2015), https://
dshs.texas.gov/epitox/CancerClusters/Harris_County2015.doc [https://
perma.cc/94EK-JR8H]. This assessment was produced, in part, in response 
to concerns expressed by Harris County residents about a possible connec-
tion between local cancer rates and the San Jacinto Waste Pits. Id. at 2.

13. Dianna Wray, The EPA Has Found High Dioxin Levels at the San Jacinto 
Waste Pits, Houstonia (July 2, 2018), https://www.houstoniamag.com/
news-and-city-life/2018/07/san-jancinto-waste-pits-dioxin-levels [https://
perma.cc/YZJ8-M692].

14. Olsen, supra note 3. Around 6,000 homes rely on wells proximate to the 
Waste Pits. Id.

15. Id.
16. See Travis Bubenik, Months After Harvey Damage, High Levels of Tox-

ins Still Present at San Jacinto River Superfund Site, Hous. Pub. Media 
(July 2, 2018, 7:12 AM), https://www.houstonpublicmedia.org/articles/ 
news/2018/07/02/293781/epa-high-levels-of-dioxin-found-at-san-jacinto- 
superfund-site-protective-cap-missing/ [https://perma.cc/7EFX-D4J9].

17. See Katie Watkins, Cleanup of San Jacinto River Waste Pits Now Estimated 
to Take 7 Years, Hous. Pub. Media (Aug. 26, 2020) https://www.houston-
publicmedia.org/articles/news/energy-environment/2020/08/26/380447/

Sites like the San Jacinto Waste Pits are regulated under 
the Comprehensive Environmental Response, Compensa-
tion, and Liability Act (“CERCLA”), which establishes a 
strict regime for the management of abandoned, historic, 
or otherwise uncontrolled hazardous waste sites.18 These 
sites are often referred to as Superfund sites or Superfunds, 
in reference to the trust fund established by CERCLA19 
to provide for authorized response, testing, and natural 
resource costs.20 CERCLA requires EPA to consult with 
the affected state in developing long-term remedial cleanup 
strategies at both federal and nonfederal Superfund sites.21 
Most Superfund sites are nonfederal,22 meaning they are 
sites or facilities owned by or under the control of an entity 
other than the federal government.23 States, therefore, 
play a prominent role in site assessment and remedy selec-
tion.24 One of the most powerful tools wielded by states 
is the Applicable or Relevant and Appropriate Require-
ment (“ARAR”), typically an environmental standard 
pertaining to conditions of the site that produces a degree 
of cleanup beyond the standard contained in CERCLA 
(“at a minimum . . . protection of human health and the 
environment”).25 During the early stages of the cleanup 
design process, states and local partners identify ARARs 
for incorporation into the site’s cleanup plan.26 Cleanup 
plans are then statutorily required to demonstrate compli-
ance with these provisions.27

The Coastal Zone Management Act (“CZMA”) is 
one avenue by which states can develop and propose new 
ARARs, informed by the best science and local conditions 

cleanup-of-san-jacinto-river-waste-pits-now-estimated-to-take-7-years/ 
[https://perma.cc/QAN3-7UMQ].

18. See Superfund: CERCLA Overview, U.S. EPA, https://www.epa.gov/super-
fund/superfund-cercla-overview [https://perma.cc/DJ7B-2ZYK ] (last vis-
ited Jan. 4, 2021).

19. See Comprehensive Environmental Response, Compensation, and Liabil-
ity Act §  221(a), 42 U.S.C. §  9631(a) [hereinafter CERCLA], amended 
by Superfund Amendments and Reauthorization Act of 1986, Pub. L. No. 
99-499, § 517(a), 100 Stat. 1613, 1772 (codified as amended at 26 U.S.C. 
§ 9507(a)).

20. CERCLA § 111(a)‒(c), (m), 42 U.S.C. § 9611(a)–(c), (m).
21. CERCLA § 104(c)(2), 42 U.S.C. § 9604(c)(2) (requiring federal consulta-

tion with the affected state); § 121, 42 U.S.C. § 9621 (providing participa-
tory rights to the affected state in determining remedial actions); § 120(f ), 
42 U.S.C. § 9620(f ) (extending participatory rights to the affected state in 
relation to federal facilities).

22. See Superfund: National Priorities List (NPL), U.S. EPA (Dec. 23, 2020), 
https://www.epa.gov/superfund/superfund-national-priorities-list-npl 
[https://perma.cc/KQ5E-VRP5].

23. This distinction between federal and nonfederal Superfund sites is ground-
ed in CERCLA’s express application of liability on the federal government 
for releases of hazardous waste. See CERCLA § 120(a)(1)‒(2), 42 U.S.C. 
§ 9620(a)(1)‒(2).

24. See National Contingency Plan, 40 C.F.R. §  300.500(a)–(b). EPA is re-
quired to ensure the “meaningful and substantive” involvement of states 
in the response process. States may either act as the lead or support agency 
throughout response.

25. CERCLA § 121(d)(1)‒(2), 42 U.S.C. § 9621(d)(1)–(2).
26. See National Contingency Plan, 40 C.F.R. § 300.515(d)(1) (“In accordance 

with §§ 300.400(g) and 300.430, the lead and support agencies shall iden-
tify their respective potential ARARs and communicate them to each other 
in a timely manner.  .  .  .”); see also Memorandum from James Woolford, 
Director of EPA Office of Superfund Remediation and Technology and In-
novation, Best Practices for Identifying and Determining State Applicable 
or Relevant and Appropriate Requirements Statute, OLEM Directive 
9200.2-187 (Oct. 20, 2017).

27. CERCLA § 121(d)(1)–(2), 42 U.S.C. § 9621(d)(1)–(2).
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of the human and physical landscape.28 Under CZMA, 
coastal states are authorized to develop Coastal Manage-
ment Plans (“CMPs”) with which federal activities directly 
affecting the coastal zone must comply.29 CERCLA reme-
dial cleanup plans affecting the natural resources of a 
state’s coastal zone fall within the scope of CZMA’s fed-
eral consistency provision, which requires federal agency 
activities within or affecting the coastal zone to be carried 
out in a manner consistent with the state’s coastal manage-
ment plan.30 An ARAR promulgated pursuant to a state’s 
authority under CZMA would take the form of a substan-
tive environmental standard containing certain criteria 
relating to waste removal or containment at Superfund sites 
in the coastal zone.31 Tasked with overseeing all aspects of a 
state’s coastal zone, coastal zone managers have the knowl-
edge and expertise to develop these standards, taking into 
consideration the knowledge, data, and insights of local 
scientists, resource managers, and administrators.32

In anticipation of stronger hurricane seasons33 and lower 
federal appropriations,34 coastal states should take proac-
tive measures to protect their communities from high-risk 
Superfund sites. This Note proposes that coastal states 
should promulgate standards informed by the latest cli-
mate science for inclusion in their CMPs, such that CER-
CLA remedial plans must comply with these provisions as 
ARARs. Part II of this Note will discuss the role of ARARs 
in the larger CERCLA regime. Part III will explore the 
dangers posed by storm events impacting hazardous waste 
sites in the coastal zone. Finally, Part IV will consider 
the mechanism of federal consistency under CZMA and 
potential proactive standards to better protect communi-
ties in the coastal zone.

28. Coastal Zone Management Act §§ 302 et seq., 16 U.S.C. §§ 1451 et seq. 
[hereinafter CZMA].

29. CZMA § 307, 16 U.S.C. § 1456; see also NOAA Off. for Coastal Man-
agement, CZMA Federal Consistency Overview (2020), https://coast.
noaa.gov/data/czm/consistency/media/federal-consistency-overview.pdf 
[https://perma.cc/BMU7-GZHG] (discussing the mechanism of federal 
consistency under CZMA).

30. CZMA § 307(c)(1)(A), 16 U.S.C. § 1456(c)(1)(A) (requiring federal agen-
cy activity occurring within the coastal zone or outside the coastal zone with 
reasonably foreseeable effects on the land, water, or natural resources of the 
coastal zone to be carried out in a manner “consistent to the maximum 
extent practicable” with enforceable provisions of state CMPs).

31. CERCLA § 121(d)(2)(A)(ii), 42 U.S.C. § 9621(d)(2)(A)(ii).
32. Coastal zone management offices are staffed by resource scientists with vary-

ing areas of expertise and administrators experienced in facilitating scientific 
communication and policymaking. See generally Directory: Office of Coastal 
Management—Interagency Affairs & Field Services, State of La. Dep’t of 
Nat. Resources, http://www.dnr.louisiana.gov/index.cfm/directory/de-
tail/309 [https://perma.cc/56ZL-BS6J] (last visited Apr. 6, 2021). In addi-
tion, coastal zone managers have institutional expertise in the development 
of climate adaptation programs. See CSO Climate Change Working 
Group, The Role of Coastal Zone Management Programs in Adap-
tation to Climate Change 9-13 (2007) (describing climate adaptation 
activities undertaken by state coastal zone management offices).

33. See Buis, supra note 9.
34. See U.S. Gov’t Accountability Off., GAO-15-812, Trends in Federal 

Funding and Cleanup of EPA’s Nonfederal National Priorities 
List 11 (2015) [hereinafter GAO-15-812] (“Annual federal appropria-
tions  .  .  .  to EPA’s Superfund program generally declined from about $2 
billion to about $1.1 billion from fiscal years 1999 through 2013. EPA ex-
penditures . . . of site specific cleanup funds . . . declined from about $0.7 
billion to about $0.4 billion during the same time period.”).

II. CERCLA and the Role of ARARs

A. The CERCLA Regime

The discovery of toxic sludge underlying a Love Canal ele-
mentary school galvanized a small community in 1970’s 
Niagara Falls, New York, to demand robust government 
response.35 Unsafe exposure to chemical and industrial 
waste caused severe birth defects, nervous system disorders, 
hearing loss, and cancer for decades before the connection 
was made public, and state and federal governments were 
compelled to act.36 Most of these substances (e.g., arse-
nic, bromoform, chromium, endrin, and PCBs)37 linger 
in the environment, creating a long-term health risk for 
local populations.38 These risks include neurological39 and 
respiratory problems, cancers,40 birth defects, and prema-
ture mortality.41 The U.S. Congress responded to public 
outrage over the health impacts of unmitigated industrial 
waste disposal by passing CERCLA.42

CERCLA filled a necessary gap in EPA’s regulatory 
reach.43 Because CERCLA targets historic waste, liabil-
ity is both strict44 and retroactive.45 Other environmental 
laws like the Resource Conservation and Recovery Act 
(“RCRA”) tackled present dangers from hazardous pollut-
ants and toxic substances, but no statute had the authority 
to regulate retroactively and hold liable some of the nation’s 
worst polluters.46 CERCLA furnishes EPA with authority 
to compel the cleanup of such hazardous waste sites and to 
ensure the costs incurred are borne by those responsible for 
the contamination.47

35. See Michael H. Brown, A Toxic Ghost Town, The Atlantic (July 1989), 
https://www.theatlantic.com/magazine/archive/1989/07/a-toxic-ghost-
town/303360/ [https://perma.cc/CVK5-EUPC].

36. Id.
37. Designation of hazardous substances, 40 C.F.R. § 302.4, tbl. 302.4 (provid-

ing a detailed list of hazardous substances and reportable quantities, a term 
of art under CERCLA designating threshold substance concentrations that 
trigger reporting requirements).

38. See Toxics Release Inventory (TRI) Program, U.S. EPA, https://www.epa.gov/
toxics-release-inventory-tri-program/tri-listed-chemicals [https://perma.
cc/4BQW-KYNF] (Jan. 12, 2021).

39. See Agency for Toxic Substances & Disease Registry (Mar. 3, 2011), 
https://wwwn.cdc.gov/TSP/substances/ToxOrganSystems.aspx.

40. See id; see also Jim Waymer, Cancer Incidence Slightly Higher Near Florida Su-
perfund Sites, Fla. Today (Mar. 7, 2017), https://www.usatoday.com/story/
news/local/environment/2017/03/07/cancer-incidence-slightly-higher-
near-florida-superfund-sites/98821788/ [https://perma.cc/8TYG-63ZF].

41. Michael H. Brown, supra note 35.
42. See Michael Brown, Love Canal and the Poisoning of America, The Atlan-

tic (Dec. 1, 1979), https://www.theatlantic.com/magazine/archive/1979/ 
12/love-canal-and-the-poisoning-of-america/376297/ [https://perma.cc/
K5TZ-SL8D].

43. See Superfund Section 1: Regulatory Context of the HRS, U.S. EPA (June 4, 
2018), https://www.epa.gov/superfund/section-1-regulatory-context-hrs 
[https://perma.cc/838Q-XARM].

44. CERCLA, § 101(32), 42 U.S.C. § 9601(32) (incorporating the strict liabil-
ity standard contained in the Federal Water Pollution Control Act (Clean 
Water Act)).

45. Section 107(a)(2), 42 U.S.C. § 9607(a)(2) (making past owners or opera-
tors of the underlying facility liable for historic disposal).

46. See ASARCO LLC v. Goodwin, 756 F.3d 191, 200 (2d Cir. 2014) (“CER-
CLA by its terms has unlimited retroactivity, and it is by now settled that 
Congress intended CERCLA to have such retroactive effect.”) (internal quo-
tation marks and citation omitted).

47. See Burlington N. & Santa Fe Ry. Co. v. United States, 556 U.S. 599, 602 
(2009) (“The Act was designed to promote the timely cleanup of hazardous 
waste sites and to ensure that the costs of such cleanup efforts were borne 
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At the time of its inception, a tax on industry polluters 
funded CERCLA, resulting in the name “Superfund.”48 
The tax has since expired, leaving EPA to rely on general 
congressional appropriations to fund federal cleanup activ-
ities49 and forcing the taxpayer to pay to keep herself safe 
from decades-old toxic waste. EPA may also pursue cost 
recovery from potentially responsible parties—the statu-
tory designation that includes entities who presently or his-
torically owned or operated the site, those who arranged 
for waste disposal, and those who transported the waste for 
disposal.50 A site must be listed on the National Priorities 
List (“NPL”) in order to qualify for the dispensation of fed-
eral Superfund appropriations.51 To determine if a site mer-
its listing on the NPL, EPA officials assess the site’s threat 
to public health and the environment through the Hazard 
Ranking System (“HRS”).52

HRS scoring is a complex, multifactored analysis involv-
ing the balancing of site-specific data, risk dimensions,53 
and value judgments based on scorers’ professional experi-
ence.54 HRS scoring measures risks based on three catego-
ries of factors: (1) likelihood that a site has released or has 
the potential to release hazardous substances into the envi-
ronment; (2)  characteristics of the waste; and (3)  people 
or sensitive environments affected by the release.55 These 
factors are then scored along four environmental “path-
ways”: (1) groundwater migration; (2) surface water migra-
tion; (3) soil exposure and subsurface intrusion; and (4) air 
migration.56 HRS assessment yields a data-driven profile 
of a site’s risk, but the accuracy of this profile is limited by 
its reliance on present data and available resources.57 The 
likelihood of release assessed in the surface water pathway, 
for example, integrates data pertaining to aquifer depth, 
contaminant travel time, and net precipitation or flood 

by those responsible for the contamination.”) (internal quotation marks and 
citation omitted).

48. See Janet Barnhardt, IRS, Superfund for Env’t Taxes 31 (1982) (“The 
excise taxes are levied on products falling into three general categories—pe-
troleum, petrochemicals, and inorganic chemicals.”).

49. See GAO-15-812, supra note 34, at 7–8.
50. CERCLA § 107(a)(1‒4), 42 U.S.C. § 9607(a)(1‒4) (outlining the four cat-

egories of liability).
51. Establishing Remedial Priorities, 40 C.F.R. § 300.425(b)(1) (“Only those 

releases included on the NPL shall be considered eligible for Fund-financed 
remedial action.”).

52. See About the Superfund Cleanup Process, U.S. EPA, https://www.epa.gov/
superfund/about-superfund-cleanup-process#npl [https://perma.cc/JXR6-
XESM] (June 2, 2021). There are two additional, though less frequently 
used methods of obtaining NPL listing (state designation and Agency for 
Toxic Substances and Disease Registry designation). Listing on the NPL 
requires public notice through the Federal Register. Id.

53. See Hazard Ranking System (HRS), U.S. EPA (Feb. 5, 2021), https://
www.epa.gov/superfund/hazard-ranking-system-hrs [https://perma.cc/
TY5D-WJG3].

54. See Hazard Ranking System Guidance Manual, U.S. EPA Office of 
Solid Waste and Emergency Response 41 (1992).

55. Id. at 32.
56. Id. at 31–32.
57. Hazard Ranking System, supra note 53.

frequency,58 but fails to consider projected increases in rain-
fall, flooding, or storm surge events.59 One way to account 
for stronger storm impacts at hazardous waste sites would 
be to integrate climate science within the HRS assessment 
itself at this earlier stage of CERCLA cleanup.60 Incorpo-
rating climate-based projections (e.g., stronger storm surge 
or water temperatures in the Atlantic and Gulf of Mexico) 
into the scoring analysis would result in a more complete 
picture of site vulnerability, highlighting sites exposed to 
future climate impacts for potential NPL inclusion.61

Between 2012 and 2016, EPA conducted several stud-
ies of climate vulnerability and adaptation opportunities 
for Superfund site remediation,62 particularly in response 
to Executive Order No. 13653, which directed federal 
agencies to consider climate threats to their operations.63 
The Executive Order was revoked in 2017,64 and the next 
few years saw a lack of policy statements and guidance 
regarding climate change adaptation from EPA adminis-
trators.65 Inconsistent guidance has repercussions for EPA 
regional staff and state officials who are left to individu-
ally determine how to prioritize and communicate climate 
risks to stakeholders.66 Although climate change is not 
currently considered by the federal government in a for-
mally consistent way, Executive Order No. 14008 revived 
federal interest in climate science67 and may encourage 
EPA to develop climate change guidance for program 
offices.68 Coastal states have an opportunity and responsi-
bility to step into this gap and propose stricter standards 
for Superfund site cleanup activities in the coastal zone, 
where storm and flooding events pose a present and grow-
ing environmental risk.69

58. See U.S. EPA Office of Solid Waste and Emergency Response, supra 
note 54, at 199.

59. U.S. Gov’t Accountability Off., GAO-20-73, EPA Should Take Addi-
tional Actions to Manage Risks From Climate Change 39–40 (2019) 
[hereinafter GAO-20-73].

60. See Lindsey Dundas, CERCLA: It’s Time to Prioritize Climate Threats, 91 U. 
Colo. L. Rev. 283, 310 (2020) (proposing an EPA rulemaking to mandate 
consideration of climate change risks within the HRS analysis).

61. Id.
62. GAO-20-73, supra note 59, at 37–38.
63. Exec. Order No. 13653, 78 Fed. Reg. 66,819, 66,819 (Nov. 6, 2013) (“[A]

gencies should promote: (1) engaged and strong partnerships and informa-
tion sharing at all levels of government; (2) risk-informed decision-making 
and the tools to facilitate it; (3) adaptive learning, in which experiences serve 
as opportunities to inform and adjust future actions; and (4) preparedness 
planning.”).

64. Exec. Order No. 13783, 82 Fed. Reg. 16,093, 16,094 (Mar. 31, 2017).
65. GAO-20-73, supra note 59, at 38.
66. Id. at 39.
67. Exec. Order No. 14008, 86 Fed. Reg. 7619, 7622 (Feb. 1, 2021) (“It is the 

policy of my Administration to organize and deploy the full capacity of its 
agencies to combat the climate crises to implement a Government-wide ap-
proach that . . . increases resilience to the impacts of climate change; . . . de-
livers environmental justice. . . .”).

68. GAO-20-73, supra note 59, at 39.
69. See 100-Year Floods Could Soon Happen Annually in Parts of U.S., Study 

Finds, Yale Env’t 360 (Aug. 23, 2019), https://e360.yale.edu/digest/100-
year-floods-could-soon-happen-annually-in-parts-of-u-s-study-finds 
[https://perma.cc/FW64-QCWW].
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B. Site-Specific Standards: The Role of ARARs

CERCLA encompasses both short-term removal70 and 
long-term remedial actions.71 Remedial actions refer to 
cleanup plans intended to serve as permanent solutions for 
extensively contaminated sites.72 To promote uniform stan-
dards of environmental cleanup across all Superfund sites, 
remedial actions must be consistent with the National Oil 
and Hazardous Substances Pollution Contingency Plan 
(“NCP”) to the maximum practicable extent.73 The NCP 
is a collection of substantive and procedural requirements 
pertaining to federal response activities targeting hazard-
ous waste.74 The goal of the NCP is to ensure compre-
hensive risk and exposure assessment and coordination 
between the various participants across the planning pro-
cess.75 The 1986 Superfund Amendments and Reautho-
rization Act added § 121(d) to CERCLA, requiring that 
CERCLA remedial actions comply with ARARs for onsite 
cleanup and containment activities in order to demonstrate 
consistency with the NCP.76

ARARs encompass a range of federal and state stan-
dards, requirements, criteria, and limitations that are more 
stringent than baseline CERCLA standards and are either 
legally applicable or relevant and appropriate in context.77 
The language of § 121(d) furnishes states with flexibility in 
proposing ARARs provided they are: “(1) properly promul-
gated, (2) more stringent than federal standards, (3) legally 
applicable or relevant and appropriate, and (4)  timely 
identified.”78 ARARs provide site-specific standards that 

70. CERCLA § 101(23), 42 U.S.C. § 9601(23):
The terms “remove” or “removal” means [sic] the cleanup or re-
moval of released hazardous substances from the environment, 
such actions as may be necessary taken in the event of the threat of 
release of hazardous substance into the environment, such actions 
as may be necessary to monitor, assess, and evaluate the release or 
threat of release of hazardous substances, the disposal of removed 
material, or the taking of such other actions as may be necessary 
to prevent, minimize, or mitigate damage to the public health or 
welfare or to the environment, which may otherwise result from a 
release or threat of release.

71. CERCLA § 101(24), 42 U.S.C. § 9601(24):
The terms “remedy” or “remedial action” means [sic] those actions 
consistent with permanent remedy taken instead of or in addition 
to removal actions or in the event of a release or threatened release 
of a hazardous substance into the environment, to prevent or mini-
mize the release of hazardous substances so that they do not migrate 
to cause substantial danger to present or future public health or 
welfare or the environment.

72. Id.
73. CERCLA § 121(a), 42 U.S.C. § 9621(a).
74. See Purpose and objectives, 40 C.F.R. § 300.1.
75. See National Oil and Hazardous Substances Pollution Contingency Plan (NCP) 

Overview, U.S. EPA (Dec. 28, 2021), https://www.epa.gov/emergency-re-
sponse/national-oil-and-hazardous-substances-pollution-contingency-plan-
ncp-overview [https://perma.cc/8RFA-5PG2].

76. 40 C.F.R. § 300.430(9)(iii)(B).
77. CERCLA § 121(d)(2)(A), 42 U.S.C. § 9621(d)(2)(A). For definitions, see 

40 C.F.R. § 300.5. The NCP defines “Applicable Requirements” as “those 
cleanup standards, standards of control, and other substantive protection 
requirements, criteria, or limitations . . . that specifically address a hazard-
ous substance, pollutant, contaminant, remedial action, location, or other 
circumstances found at a CERCLA site.” The NCP defines “Relevant and 
Appropriate Requirements” as “those cleanup standards [that] . . . address 
problems or situations sufficiently similar to those encountered at the CER-
CLA site that their use is well suited to the particular site.” Id.

78. See United States v. Akzo Coatings of America, Inc., 949 F.2d 1409, 1440 
(6th Cir. 1991).

establish the degree of cleanup required under an EPA-
approved remedial cleanup plan.79

ARARs play two important roles in achieving CERCLA 
environmental response goals. First, they help ensure that 
all environmental media are considered and protected in the 
site’s cleanup plan.80 This is an essential dimension to waste 
cleanup, as resource managers must avoid the unwanted 
outcome of transferring toxic pollution from one medium 
to another (e.g., from soil to groundwater).81 Secondly, 
they ensure the cleanup plan takes into account each site’s 
individual characteristics, a level of detail impracticable at 
the federal regulatory level.82 This detailed perspective is 
critical at coastal Superfund sites, where flooding patterns 
and storm impacts,83 as well as sensitive ecosystems, such 
as wetlands and coastal barriers, present a unique environ-
mental terrain. Compliance with ARARs is a threshold 
requirement, meaning a remedial plan must demonstrate 
compliance with such standards, regardless of their neces-
sity to protect human health and the environment.84

The state partner in site planning is responsible for 
proposing site-specific ARARs.85 Typically, ARARs are 
identified and proposed to agency staff, attorneys, and con-
tractors after the first scoping meeting between federal and 
state agencies.86 They are revised at several stages during 
the Remedial Investigation and Feasibility Study phase of 
site planning.87 EPA has discretion to determine the appli-
cability of the proposed provisions,88 but state officials may 
challenge their decision not to apply an ARAR.89 In lim-

79. Id. at 1439–40 (citing 42 U.S.C. § 9621(d)(2)(A)).
80. See CERCLA/SUPERFUND Orientation Manual, U.S. EPA Office of 

Solid Waste and Emergency Response VII-5, XII-1 (1992).
81. Id. at XII-1.
82. Id.; see also U.S. Gov’t Accountability Off., GAO/RCED-95-64, EPA 

and the States: Environmental Challenges Require a Better Work-
ing Relationship 10‒11 (1995) (describing the principle that resource 
constraints on EPA require reliance on state environmental agencies to play 
a major role in supporting federal environmental regulatory programs).

83. See Jacob Carter, Extreme Floods and Superfund Sites: A Pending Disaster for 
Underserved Communities, Union of Concerned Scientists (July 28, 
2020), https://blog.ucsusa.org/jacob-carter/extreme-floods-and-superfund-
sites-a-pending-disaster-for-underserved-communities [https://perma.cc/
V8BD-EGRT].

84. See U.S. EPA Office of Solid Waste and Emergency Response, Super-
fund Fact Sheet ARARs Q’s & A’s 2 (1989).

85. See U.S. EPA Office of Superfund Remediation and Technology In-
novation, Best Practice Process for Identifying and Determining 
State Applicable or Relevant and Appropriate Requirements Status 
5 (2017).

86. See U.S. EPA, Federal & State ARARs Process Flow Diagram (2016), 
https://semspub.epa.gov/work/HQ/100002338.pdf.

87. See Superfund Remedial Investigation/Feasibility Study (Site Characterization), 
U.S. EPA, https://www.epa.gov/superfund/superfund-remedial-investiga-
tionfeasibility-study-site-characterization [https://perma.cc/8QBJ-CUWU] 
(July 22, 2021). The Remedial Investigation and Feasibility Study (RI/FS) 
comprise the central structure of the remedy selection process. During the 
RI/FS phase, managers determine the extent of contamination onsite, the 
risk to human health and the environment from the contamination, and 
the likely operability and success of potential remedies. For related regula-
tions, see Remedial investigation/feasibility study and selection of remedy, 
40 C.F.R. § 300.430.

88. See Ohio v. EPA, 997 F.2d 1520, 1530 (D.C. Cir. 1993) (holding the lan-
guage of 42 U.S.C. § 9621(d)(2)(A) leaves EPA with discretion to make the 
“relevant and appropriate” determination”).

89. See United States v. Akzo Coatings of America, Inc., 949 F.2d 1409, 1448 
(6th Cir. 1991) (“Under section 9621, a state may intervene in an action be-
fore entry of the consent decree and challenge the waiver of an ARAR, and 
if the waiver is not supported by substantial evidence, the court is required to 
conform the remedial action to that ARAR.”).
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ited circumstances, EPA may waive an ARAR,90 but the 
state may challenge the waiver and support their claim by 
proving the waiver was not supported by substantial evi-
dence.91 EPA must make a good-faith determination that a 
proposed remedy will comply with ARARs before the rem-
edy is implemented.92 If the party undergoing cleanup fails 
to substantially comply with ARARs, the party’s incurred 
costs may not be recoverable due to inconsistency with the 
NCP.93 By integrating ARARs into NCP compliance and 
cost recovery, CERCLA-regulated parties are incentivized 
to comply with these standards, despite the risk of higher 
costs or engineering demands.94

To constitute an ARAR, the provision must be sub-
stantive, rather than administrative or procedural, mean-
ing legal requirements like recordkeeping and timelines 
for review are excluded.95 This requirement is not found 
in the statute, but reflects court-sanctioned EPA practice.96 
The provision in question must also be promulgated under 
either a federal environmental statute (e.g., the Safe Water 
Drinking Act or the Clean Water Act) or a state environ-
mental or facility siting statute.97 An ARAR is properly 
promulgated if it represents a regulation developed by 
a state agency98 that is of general applicability and legal 
enforceability.99 Taken together, these two elements require 
an ARAR to be broad enough to regulate sites beyond 
CERCLA’s scope (i.e., all waste disposal areas), but suffi-
ciently specific to demonstrate whether the regulated party 
is in compliance.100 A substantive environmental standard 
that is promulgated by a state Coastal Zone Management 
office for inclusion in its CMP would represent a legitimate 
and effective ARAR.

90. CERCLA §  121(d)(4)(A)–(F), 42 U.S.C. §  9621(d)(4)(A)–(F). Waivers 
may be based on a valid EPA finding that (A) only one action is in non-
compliance, while the remedial action as a whole will be in compliance with 
ARARs; (B) compliance with ARARs will result in greater risk to human 
health or the environment; (C)  compliance is technically impracticable; 
(D) the remedial action will be in compliance with the ARAR through an 
alternative method; (E) the State has not consistently applied the ARAR; or 
(F) application of the ARAR would result in an imbalance between protec-
tion and resources.

91. See Akzo, 949 F.2d at 1448.
92. Id. at 1447 (holding EPA must make a good-faith evaluation that a pro-

posed remedy will attain ARARs).
93. See City of Lincoln v. United States, 2020 WL 5107613 at *9 (E.D. Cal. 

Aug. 31, 2020).
94. Id.
95. See CERCLA Compliance With State Requirements, U.S. EPA Office 

of Solid Waste and Emergency Response (1989).
96. See Ohio v. EPA, 997 F.2d 1520, 1527 (D.C. Cir. 1993) (“In limiting 

ARARs to procedural requirements, EPA reasonably interprets CERCLA’s 
reference to “a level or standard of control” to be directed at those environ-
mental laws governing ‘how clean is clean’. . . .”).

97. Id. at 1526 (citing 40 C.F.R. § 300.5).
98. See United States v. Akzo Coatings of America, Inc., 949 F.2d 1409, 1440 

(6th Cir. 1991) (“[P]romulgated . . . refers to laws imposed by state legis-
lative bodies and regulations developed by state agencies.  .  .  .”) (internal 
quotation marks omitted).

99. See U.S. EPA Office of Solid Waste and Emergency Response, supra 
note 95 at 3 (“A State requirement is promulgated if it is: (1) legally enforce-
able; and (2) of general applicability. . . .”)

100. Id; see also Akzo, 949 F.2d at 1441 (holding an ARAR requires only suf-
ficient detail that an ordinary individual could identify prohibited conduct 
and parties enforcing such ARAR would be discouraged from arbitrarily 
determining compliance).

III. Coastal Superfund Sites: Communities 
and Climate Risk

A. Superfund Sites: Community Impact

CERCLA governs short-term response and long-term 
remedial cleanup activities at sites of historic hazardous 
waste and environmental contamination.101 The most con-
taminated sites are the subjects of multi-year, even decades-
long, remedial response actions.102 These sites are often 
former chemical manufacturing or waste disposal facilities 
and contain varying concentrations of toxic substances like 
arsenic, lead, PCBs, dioxin, and mercury103 that present 
major risks to human health (e.g., respiratory problems, 
cancer, genetic mutations, organ failure, reproductive 
impairment, and birth defects) and the environment.104 
Cleaning up Superfund sites often requires the treatment 
or removal of vast amounts of soil or groundwater, making 
the process a multimillion-dollar undertaking.105 Where 
treatment is impracticable, EPA will pursue either onsite 
containment solutions or a combination of treatment and 
containment.106 Such containment solutions often prove to 
be ineffective at protecting adjoining communities.107

Because exposure is a complicated analysis, risk is 
largely reported in terms of proximity, despite the fact 
that exposure to toxicity may be a better indicator of the 
threat to human health.108 Research indicates that health 
risks are particularly malignant if a community is situated 
near a cluster of two or more Superfund sites.109 These resi-
dents are consistently exposed to toxic waste, which may 
correlate with an increased risk of cancer, birth defects, 
developmental disabilities,110 and neurological damage.111 
Many of these communities are low-income112 or commu-

101. CERCLA § 101(23)–(24), 42 U.S.C. § 9601(23)–(24).
102. See U.S. EPA, Superfund: National Priorities List (NPL) (Dec. 23, 2020), 

https://www.epa.gov/superfund/superfund-national-priorities-list-npl 
[https://perma.cc/F4PS-REDM].

103. See U.S. EPA, Superfund: Contaminants at Superfunds Sites (July 22, 2021), 
https://www.epa.gov/superfund/contaminants-superfund-sites [https://
perma.cc/D4CQ-BWJF] (last visited Feb. 11, 2022).

104. See, e.g., U.S. EPA, Health and Ecological Hazards Caused by Hazardous Sub-
stances (Jan. 26, 2017), https://www.epa.gov/emergency-response/health-
and-ecological-hazards-caused-hazardous-substances [https://perma.cc/
HX78-LQVT].

105. See, e.g., Superfund Remedy Decisions Estimated to Cost $50 Million or More, 
U.S. EPA (Oct. 8, 2020), https://www.epa.gov/superfund/superfund-
remedy-decisions-estimated-cost-50-million-or-more [https://perma.
cc/954F-5QUF].

106. See U.S. EPA Office of Solid Waste and Emergency Response, EPA 
540-R-97-013, Rules of Thumb for Superfund Remedy Selection 
(1997) at 2.

107. Newkirk, supra note 1.
108. Id.
109. See Raid Amin et al., A Spatial Study of the Location of Superfund Sites and 

Associated Cancer Risk, 5 Stat. & Pub. Pol’y 1, 8 (Jan. 25, 2018).
110. See The Negative Impacts of Proximity to a Superfund Site, Ctr. for Health, 

Env’t & Just. (2019), http://chej.org/superfund-and-health/ [https://per-
ma.cc/TL65-MY3M].

111. See Emily Coffey et al., Shriver Ctr. on Poverty L., and Earthjus-
tice, Poisonous Homes: The Fight for Env’t Just. in Federally As-
sisted Housing 2 (2020), https://www.povertylaw.org/wp-content/
uploads/2020/06/environmental_justice_report_final-rev2.pdf [https://
perma.cc/LUV9-QNY3].

112. See Population Surrounding 1,857 Superfund Remedial Sites, U.S. EPA Off. 
of Land and Emergency Mgmt. (2020), https://www.epa.gov/sites/pro-



148 THE GEORGE WASHINGTON JOURNAL OF ENERGY AND ENVIRONMENTAL LAW Vol. 13 No. 2

nities of color.113 Families in these neighborhoods often are 
forced to rely on government-provided alternative water 
supplies.114 In addition to immediate risks, many health 
impacts are debilitative in the long-term, including cogni-
tive impairments, low academic performance, and behav-
ioral disorders.115

Roughly one in five children under the age of five lives 
within three miles of a Superfund site.116 Furthermore, 
one in three linguistically isolated persons,117 one in four 
persons of color,118 and one in four households below the 
poverty level are located within three miles of a Superfund 
site.119 Over seventy percent of Superfund sites are within 
one mile of public housing.120 These communities often 
live without the knowledge of these lurking hazards and 
largely lack the resources and political capital required to 
lobby or petition for government response.121 This leaves 
communities exposed to nightmarish health impacts and a 
degraded environment with little hope for redress.122 This 
inequity extends to the coastal zone, where communities 
of color comprise forty-eight percent of the coastal popula-
tion123 and remain disproportionately exposed to environ-
mental hazards and climate vulnerabilities.124

B. Superfund Sites in the Coastal Zone

Between twenty-nine125 and forty percent126 of Americans 
live in coastal counties, and this number continues to 
grow.127 The discrepancy between these figures is accounted 
for by the fact that the National Oceanic and Atmospheric 

duction/files/2015-09/documents/webpopulationrsuperfundsites9.28.15.
pdf [https://perma.cc/Y2U8-5D4L].

113. Id.
114. See, e.g., Jasmine Spearing-Bowen & Karl Schneider, Industrial Waste Pol-

lutes America’s Drinking Water, Ctr. for Pub. Integrity (Aug. 17, 2017), 
https://publicintegrity.org/environment/industrial-waste-pollutes-amer-
icas-drinking-water/ [https://perma.cc/VTA8-JWYA]. EPA conducts pre-
liminary assessments of immediate risks to human health during baseline 
site investigation. See Human Health Risks, U.S. EPA, https://www.epa.gov/
superfund/human-health-risks [https://perma.cc/A292-A9Q3] (last visited 
Feb. 26, 2021). Data collected during this investigation is used to develop 
site response planning. Id.

115. See Jaclyn Zubrzycki, Living Near Superfund Sites May Be an Academic Bar-
rier for Some Children, Colorado Trust (Sept. 20, 2016), https://www.
coloradotrust.org/content/story/living-near-superfund-sites-may-be-aca-
demic-barrier-some-children [https://perma.cc/CA8B-VHCD].

116. U.S. EPA Off. of Land and Emergency Mgmt., supra note 112.
117. Id. at 1.
118. Id.
119. Id.
120. Coffey et al., supra note 111.
121. See, e.g., Olsen, supra note 3.
122. Id.; see also Juan Declet-Barreto, Superfund Site Cleanups Ignore Communities 

of Color, Union of Concerned Scientists (Sept. 18, 2020), https://blog.
ucsusa.org/juan-declet-barreto/superfund-site-cleanups-ignore-communi-
ties-of-color [https://perma.cc/B8NL-23RK].

123. See R. Dean Hardy et al., Racial Coastal Formation: The Environmental Injus-
tice of Colorblind Adaptation Planning for Sea-Level Rise, 87 Geoforum 62, 
63 (Dec. 2017).

124. See Marshall Shepherd, Climate Change and African Americans in the USA, 
9 Geography Compass 579, 581 (Nov. 2015).

125. Coastal Areas, U.S. Census Bureau, https://www.census.gov/topics/pre-
paredness/about/coastal-areas.html [https://perma.cc/N948-GUR8] (July 
23, 2020).

126. Economics and Demographics, NOAA Off. for Coastal Mgmt. (2016), 
https://coast.noaa.gov/states/fast-facts/economics-and-demographics.html 
[https://perma.cc/CDE9-6HMS].

127. Id.

Administration (“NOAA”) regulates the Great Lakes as the 
“Third Coast,” because together they have a longer shore-
line than the Atlantic and Gulf coasts combined and boast 
similarly unique ecosystems and natural resources.128 Col-
lectively, coastal communities are already feeling the first 
impacts of anthropogenic climate change, from increased 
king tide events in Miami129 to precipitous land loss and 
forced resettlement in Isle de Jean Charles, Louisiana.130 
Among the most vulnerable residents are communities of 
color, raising complicated and compelling issues of cultural 
endangerment131 and environmental justice in adaptation 
planning.132 These communities also face an increasingly 
steep risk of adverse health impacts and environmen-
tal damage from coastal Superfund sites, where climate 
change and myopic planning decisions are destabilizing 
site integrity.133

According to the U.S. Government Accountabil-
ity Office (“GAO”), sixty percent, or 945 of the nation’s 
most hazardous Superfund sites are threatened by climate 
change impacts.134 Based on data from EPA, the Federal 
Emergency Management Agency, NOAA, and the United 
States Forest Service, GAO identified NPL sites that are 
physically exposed to sea-level rise, flooding, storm surge, 
and wildfires as a result of climate change.135 Of the sites 
identified as high-risk for climate impacts, nearly 800 are 
at risk of flooding hazards.136 As the Atlantic hurricane 
season continues to present stronger, larger, and slower 

128. See NOAA Great Lakes Region, NOAA, https://www.regions.noaa.gov/great-
lakes/index.php/regional-snapshots/ [https://perma.cc/4ZT3-T8RJ] (last 
visited Jan. 24, 2021).

129. See Matthew Cappucci, Sea Level Rise Is Combining With Other Factors to 
Regularly Flood Miami, Wash. Post (Aug. 8, 2019), https://www.wash-
ingtonpost.com/weather/2019/08/08/analysis-sea-level-rise-is-combin-
ing-with-other-factors-regularly-flood-miami/ [https://perma.cc/FC42-
TXZB]. A king tide is the highest high tide occurring once or twice yearly 
in coastal areas. See King Tides and Climate Change, U.S. EPA, https://www.
epa.gov/cre/king-tides-and-climate-change (Dec. 28, 2021). In Miami, the 
term king tide refers to abnormally high tides occurring frequently between 
September and November, causing serious flooding problems. See King 
Tides, City of Miami, https://www.miamigov.com/My-Government/Cli-
mateChange/King-Tides (Dec. 28, 2021).

130. See Tim McDonnell, Louisiana’s Population Is Already Moving to Escape 
Climate Catastrophe, Quartz (Sept. 1, 2020), https://qz.com/1895269/
louisianas-population-is-moving-to-escape-climate-catastrophe/ [https://
perma.cc/L5FJ-SXC2]; Land Loss on the Louisiana Coast, Lowlander Ctr., 
https://www.lowlandercenter.org/isle-de-jean-charles-relocation [https://
perma.cc/NV9V-GWLD] (Aug. 30, 2021).

131. See, e.g., Oliver Milman, Gullah Geechee Worry Their Unique Island Cul-
ture Won’t Survive Climate Change, Grist (Oct. 28, 2019), https://grist.
org/article/gullah-geechee-worry-their-unique-island-culture-wont-survive-
climate-change/ [https://perma.cc/VTN4-N324].

132. See Renee Cho, Why Climate Change Is an Environmental Justice Issue, Co-
lumbia Univ. Earth Inst. (Sept. 22, 2020), https://blogs.ei.columbia.
edu/2020/09/22/climate-change-environmental-justice/ [https://perma.cc/
BRA5-ZYWY].

133. Newkirk, supra note 1.
134. GAO-20-73, supra note 59, at 18. This study was conducted at the request 

of a coalition of mostly Democratic senators from several coastal states. Dino 
Grandoni & Brady Dennis, 60% of Superfund Sites Could Be Hit by Cli-
mate Change, New Government Report Finds, Wash. Post (Nov. 18, 2019), 
https://www.washingtonpost.com/climate-environment/2019/11/18/
about-percent-superfund-sites-could-be-hit-by-climate-change-new-gov-
ernment-report-finds/ [https://perma.cc/P27E-8ZHT]; see also Suzanna Yo-
hannan, Democrats Ask GAO to Study Climate-Driven Impacts on Waste Sites, 
Inside Washington Publishers (Dec. 18, 2017), http://www.law.uh.edu/
news/faculty-news/fall2017/Hester3.pdf [https://perma.cc/2QJ6-JQC9].

135. GAO-20-73, supra note 59, at 4.
136. Id. at 20.
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storms,137 severe flooding will become a primary concern 
for state and local resource managers.

In light of prior government assessment, this GAO study 
reveals the necessity of frequently updating such evalua-
tions, as climate science continues to fine tune its scope 
and methods every year. In 2012, EPA identified only 521 
Superfund sites located in 100- or 500-year floodplains, 
and fifty in areas vulnerable to sea-level rise.138 Though the 
floodplain data used in EPA’s report have been outpaced by 
more recent models,139 EPA’s assessment reveals the consis-
tent concern of waste dispersal during flooding events,140 
a phenomenon that has materialized during recent hur-
ricane seasons.141

These evaluations can be expected to grow in scope and 
detail as science advances to address the growing climate 
crisis. For example, 100-year flood events are no longer pre-
dicted to occur on such an expansive time scale. In other 
words, the timeline or “recurrence interval” of these severe 
weather events is shortening.142 Recent analysis suggests 
that 100-year flood events have the potential to become 
annual occurrences in parts of coastal New England and 
annual or multi-centennial events in southeastern and Gulf 
of Mexico states.143 One obstacle to comprehensive climate 
planning at hazardous waste sites in flood-prone states is 
the variability in climate analysis and severe weather fore-
casting. Some models include the increased strength and 
frequency of severe storms in predicting future flooding, 
while others rely on established hydrological data.144 Other 
models are limited by the availability of predictive storm 
data or trend forecasting specific to their region.145 Coastal 
states would benefit taking such variability into account 
when developing protective standards for hazardous waste 
cleanup in their flood zones.

C. How Do Storm Events Impact Superfund Sites?

Many coastal communities are situated between some of 
the nation’s most hazardous facilities, rising seas, and hur-
ricane landfall sites,146 leaving them exposed to both sig-

137. See Jeff Berardelli, How Climate Change Is Making Hurricanes More Danger-
ous, Yale Climate Connections (July 8, 2019), https://yaleclimatecon-
nections.org/2019/07/how-climate-change-is-making-hurricanes-more-
dangerous/ [https://perma.cc/3UGE-GEW7].

138. Dearen & Biesecker, supra note 6.
139. See, e.g., First Street Foundation Flood Model 2020 Methodology Overview, 

First Street Foundation (June 29, 2020), https://firststreet.org/research-
lab/published-research/flood-model-methodology_overview/; see also Sean 
A. Woznicki et al., Development of a Spatially Complete Floodplain Map of 
the Coterminous United States Using Random Forest, 647 Sci. of the Total 
Env’t 942 (2019).

140. Dearen & Biesecker, supra note 6.
141. Newkirk, supra note 1.
142. See The 100-Year Flood, U.S. Geological. Surv., https://www.usgs.gov/

special-topic/water-science-school/science/100-year-flood?qt-science_cen-
ter_objects=0#qt-science_center_objects [https://perma.cc/BXW6-K4ZY] 
(Jan. 22, 2020).

143. See 100-Year Floods Could Soon Happen Annually in Parts of U.S., Study 
Finds, Yale Env’t 360 (Aug. 23, 2019), https://e360.yale.edu/digest/ 
100-year-floods-could-soon-happen-annually-in-parts-of-u-s-study-finds 
[https://perma.cc/K72T-RHAJ].

144. U.S. Geological Surv., supra note 142.
145. GAO-20-73, supra note 59, at 39–40, 42.
146. See Erik Ortiz, At One of America’s Most Toxic Superfund Sites, Climate 

Change Imperils More Than Cleanup, Inside Climate News (Oct. 1, 2020), 

nificant environmental and health risks.147 Because of the 
complexities inherent to calculating health risks of expo-
sure to multiple hazardous substances,148 some scientists 
propose considering this exposure in terms of volume.149 
Environmental response contractors in Louisiana collected 
over four-and-a-half million hazardous waste containers 
found throughout coastal communities in the wake of 
Hurricanes Katrina and Rita.150 This number represents 
only a fraction of the total waste released, due to flooding 
dispersal and incomplete reporting.151 As climate change 
lends more power to storm and flooding events, these com-
munities are in a precarious position.152

Climate change is expected to increase Superfund site 
instability due to stronger and more frequent storm and 
flooding events, wildfires, and changes to the terrain.153 
Exposure to storm and flooding events is a serious risk for 
Superfund sites where remediation is ongoing (i.e., where 
hazardous waste is treated onsite) or where waste is con-
tained in situ.154 In many cases, onsite containment of con-
taminated soil155 or water156 constitutes part or all of the 
permanent cleanup remedy.157 Containment solutions rely 
on various types of barriers to prevent leachate, emissions, 
and direct human contact.158 These barriers include clay 
or asphalt caps, clay or geomembrane liners, and soil or 
vegetative covers.159 In the face of swift floodwaters, these 
containment techniques have proven ineffective—contain-
ment caps, drums, and barriers have each leaked hazard-

https://insideclimatenews.org/news/29092020/superfund-climate-change-
newark-new-jersey-epa-diamond-alkali [https://perma.cc/R3TE-QR86].

147. See Allie Lowry, Hurricanes, Toxic Waste, and Their Sacrifice Zones: Low-
Income Communities of Color on the Gulf Coast, Medium (Oct. 31, 2020), 
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7d2 [https://perma.cc/RF9L-7KZ7].

148. See Mary Fox et al., Potential for Chemical Mixture Exposures and Health 
Risks in New Orleans Post-Hurricane Katrina, 15 Hum. and Ecological 
Risk Assessment 831 (2009).

149. See La. Dep’t of Health and Hosp., Off. of Public Health, Louisiana 
Hazardous Substances Emergency Events Surveillance (LaHSEES) 
System: Acute Releases of Hazardous Substances Related to Hur-
ricanes Katrina and Rita (2006).

150. Id. at 2.
151. See id.
152. See Henry Fountain, Climate Change Is Making Hurricanes Stronger, Re-

searchers Find, N.Y. Times, https://www.nytimes.com/2020/05/18/climate/
climate-changes-hurricane-intensity.html [https://perma.cc/8EKR-RGV4] 
(Oct. 7, 2020).

153. GAO-20-73, supra note 59 at 4.
154. See Jacob Carter, Extreme Floods and Superfund Sites: A Pending Disaster for 

Underserved Communities, Union of Concerned Scientists (July 28, 
2020), https://blog.ucsusa.org/jacob-carter/extreme-floods-and-superfund-
sites-a-pending-disaster-for-underserved-communities [https://perma.
cc/6MLK-U2PB] (last visited Mar. 1, 2022).

155. See Marianne Lamont Harinko, Principles for Managing Contaminated 
Sediment Risks at Hazardous Waste Sites, EPA Office of Solid Waste and 
Emergency Response (Feb. 12, 2002), https://semspub.epa.gov/work/
HQ/174512.pdf [https://perma.cc/6C4D-JZ6A].

156. See Containment and Disposal of Large Amounts of Contaminated Water: 
Support Guide for Water Utilities, EPA Office of Water (Sept. 2012), 
https://www.epa.gov/sites/production/files/2015-06/documents/comntain-
mentanddisposal.pdf [https://perma.cc/7YJJ-FF8H].

157. See U.S. EPA Office of Solid Waste and Emergency Response, supra 
note 106, at 2 (1997).

158. See Reusing Superfund Sites: Recreational Use of Land Above Haz-
ardous Waste Containment Areas, U.S. EPA Office of Solid Waste 
and Emergency Response 4 (2001).
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ous waste during hurricane events in Texas,160 Louisiana,161 
Florida,162 New York,163 and New Jersey.164

The San Jacinto Waste Pits, for example, was one of at 
least thirteen,165 and as many as forty-one, Superfund sites 
impacted by Hurricane Harvey.166 Houston residents wit-
nessed “poisonous globules of mercury,”167 smelled creo-
sote, and saw chemical or oil sheens in floodwaters.168 At 
the Waste Pits, raging floodwaters lifted and displaced the 
rock barrier securing the armored cap, containing dis-
posed carcinogenic dioxins.169 Inundation was observed 
at several other Houston Superfund sites, including the 
Brio Refining and Dixie Oil Processors sites, where heavy 
metals, ethylbenzene,170 fuel oil, and molybdenum concen-
trate171 are stored.172 In addition, receding waters revealed 
a sinkhole between the French LTD and Sikes Disposal 
Pits sites.173

A 2014 climate change adaptation report from EPA 
Region 6, which includes Texas, warned, “EPA’s common 
practice of consolidating waste and leaving it in place in 
landfills or under engineered caps may no longer be pro-
tective of human health and the environment if climate 
changes result in frequent, massive flooding in the Gulf 
Coast areas.”174 Another EPA report raised the concern of 
floodwater dispersal, naming particularly vulnerable sites 
such as the Bailey Waste Disposal site, south of Beaumont, 
Texas, located on a “marshy island” in the Neches River.175 
The very fact that these disposal and containment sites 
were chosen in physically and socially vulnerable neighbor-
hoods reflects the insidious nature of structural racism and 

160. See Yessenia Funes, The EPA Is Finally Cleaning Up a Superfund Site Dam-
aged by Hurricane Harvey, Gizmodo (Apr. 11, 2018), https://earther.
gizmodo.com/the-epa-is-finally-cleaning-up-a-superfund-site-damaged- 
1825179566 [https://perma.cc/SBQ9-U2YA].

161. See U.S. Gov’t Accountability Off., GAO-07-651, Hurricane Katrina: 
EPA’s Current and Future Env’t Prot. Efforts Could Be Enhanced 
by Addressing Issues and Challenges Faced on the Gulf Coast (June 
25, 2007).

162. See Stephen Lester & Anne Rabe, Ctr. for Health, Env’t & Just., Super-
fund: In the Eye of the Storm 16 (June 2010).

163. See Sandy + Superfund Sites = ?, Politico (Dec. 23, 2012), https:// 
www.politico.com/story/2012/12/hurricane-sandy-superfund-sites-085446 
[https://perma.cc/ELX9-ZVBY] [hereinafter Sandy & Superfund Sites].

164. See id.
165. See Rebecca Hersher, In Texas, Concerns About Damage to Flooded Toxic 

Waste Sites, NPR (Sept. 4, 2017), https://www.npr.org/sections/thetwo-
way/2017/09/04/548490643/in-texas-concerns-about-damage-to-flooded-
toxic-waste-sites [https://perma.cc/LB66-Y5SV].

166. See Stephanie Ebbs, Houston Superfund Site Leaked Toxic Chemicals After Har-
vey: EPA, ABC News (Sept. 29, 2017), https://abcnews.go.com/US/hous-
ton-superfund-site-leaked-toxic-chemicals-harvey-epa/story?id=50181549 
[https://perma.cc/UTN4-25XN].

167. Newkirk, supra note 1.
168. Id.
169. Newkirk, supra note 1.
170. See Brio Refining, Inc. Friendswood, TX Cleanup Activities, U.S. EPA 

(Jan. 24, 2021), https://cumulis.epa.gov/supercpad/SiteProfiles/index.
cfm?fuseaction=second.Cleanup&id=0602601#bkground [https://perma.
cc/7B47-WF7A].

171. See Dixie Oil Processors, Inc. Friendswood, TX Cleanup Activities, U.S. EPA 
(Jan. 24, 2021) https://cumulis.epa.gov/supercpad/SiteProfiles/index.
cfm?fuseaction=second.Cleanup&id=0600006#bkground [https://perma.
cc/8QZ9-6V5Z].

172. See generally Newkirk, supra note 1.
173. See Dearen & Biesecker, supra note 6.
174. See U.S. EPA, Region 6 Clean Energy & Climate Change Work Group, 

Climate Change Adaptation and Implementation Plan 19 (2014).
175. Dearen & Biesecker, supra note 6.

the short-term planning strategies of some Superfund site 
managers.176 The damage, in some ways, has already been 
done, but coastal states have the ability and responsibility 
to act to contain future flooding risks.

Houston provides only one example of the growing cli-
mate threat to hazardous waste management in the coastal 
zone. In Louisiana, Hurricanes Katrina and Rita caused 
severe flooding that impacted dozens of hazardous waste 
sites regulated under both CERCLA and RCRA.177 In 
Puerto Rico, Hurricane Irma threatened releases of ura-
nium and heavy metals from the Vieques Superfund site, 
the location of U.S. Navy weapons testing.178 Event flood-
ing threatens between twenty179 and sixty-eight Superfund 
sites in Florida,180 where the limestone substrate underlying 
these sites complicates groundwater modeling, especially in 
conjunction with sea-level rise.181 Farther north, the New 
York metropolitan area has one of the highest concentra-
tions of Superfund sites in the nation.182 In the wake of 
Hurricane Sandy, EPA and state officials monitored 247 
sites for possible releases.183 One of the most toxic sites, the 
Gowanus Canal, overflowed its banks, dispersing hazard-
ous contaminants into the basements and ground floors of 
neighborhood homes.184

Many of these sites are already subject to regular flood-
ing, posing a threat to site integrity and to unaware local 
populations who rely on Superfund-adjacent water sources 
for drinking water and subsistence fisheries.185 One investi-
gation suggested over eighty Superfund sites regularly flood 
at high tide or are subject to permanent inundation.186 This 
assessment identified forty-nine sites as “triple threats,” 
meaning the sites are located in a 100-year floodplain, 
subjected to regular flooding events, and exposed to hurri-
cane impacts.187 The assessment included sites like the LCP 

176. See R. Dean Hardy et al., Racial Coastal Formation: The Environmental In-
justice of Colorblind Adaptation Planning for Sea-Level Rise, 87 Geoforum 
62–72 (Dec. 2017).

177. Newkirk, supra note 1; see also Mary A. Fox et al., Potential for Chemical 
Mixture Exposures and Health Risks in New Orleans Post-Hurricane Katrina, 
15(4) Hum. and Ecological Risk Assessment 831 (Aug. 2009) (suggest-
ing floodwater impacts elevate dispersal and exposure risks by causing the 
comingling of contaminants).

178. Newkirk, supra note 1.
179. See Emily Atkin, America Has a Toxic Waste Hurricane Problem, New Re-

public (Sept. 8, 2017), https://newrepublic.com/article/144737/america-
toxic-waste-hurricane-problem [https://perma.cc/KM45-BE9N].

180. See Robin Bravender, Watchdog Agency: 92 Percent of FL Superfund Sites at 
Risk From Climate Change, Florida Phoenix (Nov. 18, 2019), https://
www.floridaphoenix.com/blog/watchdog-agency-92-percent-of-fl-super-
fund-sites-at-risk-from-climate-change/ [https://perma.cc/ST9P-D7LJ].

181. Id.; see also Atkin, supra note 179.
182. See Sandy & Superfund Sites, supra note 163.
183. Atkin, supra note 179.
184. See Elizabeth A. Harris, In Brooklyn, Worrying About Not Only Flooding 

but Also What’s in Water, N.Y. Times (Nov. 5, 2012), https://www.nytimes.
com/2012/11/06/nyregion/gowanus-canal-flooding-brings-contamination-
concerns.html [https://perma.cc/Q843-5H6U].

185. See Lise Olsen, Fishermen, Landowners Allege Harm From Waste Pits in Suit 
Against Owners of San Jacinto River Superfund Site, Hous. Chron. (Feb. 
14, 2017), https://www.houstonchronicle.com/news/houston-texas/hous-
ton/article/Plaintiffs-alleging-harm-from-waste-pits-sue-10928707.php 
[https://perma.cc/5NPJ-N7KH].

186. Ortiz, supra note 146.
187. See Lise Olsen & David Hasemyer, A Sprawling Superfund Site Has Contam-

inated Lavaca Bay. Now It’s threatened by Climate Change, InsideClimate 
News (Sept. 26, 2020), https://insideclimatenews.org/news/26092020/su-
perfund-epa-lavaca-bay-climate-change/ [https://perma.cc/GT3K-K8PU].
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Chemical site in Glynn County, Georgia, where mercury 
and PCBs contaminate subsistence fisheries,188 and the 
Diamond Alkali site in New Jersey, a former Agent Orange 
production facility, where residents are fined thousands of 
dollars for catching fish on the Passaic River.189 The bio-
accumulation of toxic chemicals in the food chain is one 
way in which hazardous waste can directly harm human 
health.190 Many members of coastal communities rely on 
local sources of fish and shellfish to supplement their diets, 
make their livelihoods by operating bait shops, or simply 
enjoy the benefits of living on the coast, unknowingly risk-
ing their health in the process.191

Though the scientific outlook on future severe weather 
continues to shift with new data, evidence suggests that 
anthropogenic climate change is causing hurricanes to 
increase in strength and possibly frequency.192 Recent 
Atlantic hurricane seasons have been unusually active, 
meaning they are exhibiting a higher proportion of stronger 
storms.193 Sea-level rise is causing storm surge and flooding 
events to be larger in force and volume.194 As stakes rise 
with the waters, coastal states must find a solution before 
this public health hazard becomes a public health crisis.

IV. Coastal Management Plans: Platform 
for Climate-Resilient ARARs

A. Coastal Management Plans as a Vehicle 
for ARARs

CMZA created a framework for resource planning, con-
sistency in management, and funding opportunities for 
coastal management offices in coastal and Great Lakes 

188. See LCP Chemicals Georgia Brunswick, GA Health & Environment, U.S. 
EPA, https://cumulis.epa.gov/supercpad/SiteProfiles/index.cfm?fuseaction= 
second.Healthenv&id=0401634 [https://perma.cc/DH7D-AGBN] (last 
visited Jan. 24, 2021).

189. See Erik Ortiz, “We’ve Been Forgotten”: In Newark, N.J., a Toxic Superfund 
Site Faces Growing Climate Threats, NBC News (Oct. 1, 2020), https://
www.nbcnews.com/news/us-news/we-ve-been-forgotten-newark-n-j-toxic-
superfund-site-n1240706 [https://perma.cc/6SML-5NY9].

190. See Exposure Assessment Tools by Media—Aquatic Biota, U.S. EPA (Oct. 23, 
2020), https://www.epa.gov/expobox/exposure-assessment-tools-media-
aquatic-biota [https://perma.cc/V3DT-M6RN].

191. See Olsen, supra note 187.
192. See Hans-Otto Pörtner et al, IPCC Special Report on the Ocean 

and Cryosphere in a Changing Climate 602-03 (2019) (projecting a 
higher proportion of stronger storms, higher precipitation rates, and higher 
storm surge levels but possibly fewer storms); see also Tom Knutson, Global 
Warming and Hurricanes: An Overview of Current Research Results, NOAA 
Geophysical Fluid Dynamics Lab’y (Aug. 9, 2021), https://www.gfdl.
noaa.gov/global-warming-and-hurricanes/; see also Buis, supra note 9.

193. See Thomas Knutson et al., Climate Change Is Probably Increasing the In-
tensity of Tropical Cyclones, ScienceBrief (Mar. 26, 2021), https://news.sci-
encebrief.org/cyclones-mar2021/ [https://perma.cc/AA4E-AQRV]; see also 
Knutson, supra note 192 (suggesting that the “highly unusual” observed 
increase in Atlantic hurricane rapid intensification metrics between 1982 
and 2009 may be linked to anthropogenic climate change); Buis, supra note 
9 (“Since 1995 there have been 17 above-normal Atlantic hurricane seasons, 
as measured by NOAA’s Accumulated Cyclone Energy (ACE) Index.”).

194. See Pörtner et al, supra note 192, at 10 (concluding with “high confi-
dence” that “[i]nceases in tropical cyclone winds and rainfall, and increases 
in extreme waves, combined with relative sea level rise, exacerbate extreme 
sea level events and coastal hazards”); see also Knutson, supra note 192 (“Sea 
level rise . . . should be causing higher coastal inundation levels for tropical 
cyclones that do occur, all else assumed equal.”).

states.195 State Coastal Management Offices or general 
resource managers are tasked with zone development and 
maintenance of CMPs that are submitted to NOAA for 
approval by the Secretary of Commerce.196 NOAA’s Office 
for Coastal Management is responsible for overseeing the 
administration of CZMA and federal consistency with 
state CMPs.197 In the absence of national oceanic legis-
lation, CZMA provides the structure for governmental 
coordination in these unique regions, and CMPs repre-
sent the living body of standards, policies, and regulations 
that consider the specialized economies, risks, and physical 
landscapes of the coastal zone.198

The federal consistency provision of CZMA affords 
a powerful tool to coastal states. This provision requires 
that federal activities with reasonably foreseeable effects on 
coastal uses, or natural resources, demonstrate compliance 
with a state’s CMP.199 The phrase “directly affecting” is left 
ambiguous by the statute but is generally understood to 
mean having a direct, identifiable impact on the coastal 
zone.200 NOAA regulations have established that “effects” 
includes “reasonably foreseeable direct and indirect effects 
on any coastal use or resource.”201 NOAA maintains that 
the definition of “effects” should be construed broadly in 
order to provide state agencies with a consistency deter-
mination.202 This provision requires activities affecting any 
land, water usage, or natural resource of a state’s coastal 
zone to demonstrate compliance with the enforceable poli-
cies of that state’s coastal management program.203

NOAA implementing regulations contemplate four 
types of federal activities requiring a determination of fed-
eral consistency. An EPA-led CERCLA remedial cleanup 
would fall under the first category, federal agency activi-
ties.204 A consistency determination requires a detailed 
description of the activity and its coastal effects, as well as 
a statement indicating the federal activity will comply with 
the enforceable policies of a state’s coastal management 
program to the maximum extent practicable based on an 
evaluation of those policies.205 The lead agency responsible 
for a remedial cleanup will also ensure that consistency 

195. See Eva Lipiec, Cong. Rsch. Serv., R45460, Coastal Zone Manage-
ment Act (CZMA): Overview and Issues for Congress 2 (2019), 
https://sgp.fas.org/crs/misc/R45460.pdf [https://perma.cc/U272-CQ3L].

196. See id. at 3.
197. See id. at 2, 7.
198. See id. at 1.
199. CZMA § 307, 16 U.S.C. § 1456(c) (The entire provision operates as the 

Federal Consistency Provision, but for CERCLA purposes, refer to CZMA 
§  307(c)(1)(A), 16 U.S.C. §  1456(c)(1)(A) (“Each Federal agency activ-
ity within or outside the coastal zone that affects any land or water use or 
natural resource of the coastal zone shall be carried out in a manner which is 
consistent to the maximum extent practicable with the enforceable policies 
of approved State management programs.”)).

200. See Sec’y of the Interior v. California, 464 U.S. 312, 321 (1984).
201. 16 U.S.C. § 930.33(a)(1).
202. 16 U.S.C. § 930.33(d).
203. See Lipiec, supra note 195.
204. 15 C.F.R. § 930.31(a) (defining “Federal agency activity” to mean any func-

tions performed by or on behalf of a federal agency in the exercise of its 
statutory responsibilities).

205. 15 C.F.R. § 930.39.
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determination is made and provided to the state coastal 
management office.206

Through the operation of the federal consistency pro-
vision, a properly promulgated environmental standard in 
a CMP should be considered an Applicable Requirement 
(legally applicable ARAR). CMPs are proven vehicles 
for Relevant and Appropriate Requirements (not legally 
required, but relevant ARARs).207 During the Delaware 
DuPont-Newport Superfund site plan development, EPA 
asserted to the Delaware Coastal Management Program 
that its CMP standards were relevant and appropriate, 
though not applicable.208 EPA further maintained that 
remedial actions are required to comply with substantive 
provisions of a state’s federally approved CMP, but they are 
not bound by the procedural requirements of CZMA.209 
This means that for any coastal Superfund site where a 
state puts forth a CMP provision as an ARAR, EPA will 
be obligated to make a determination of consistency, but 
they will not submit this determination upon the time-
line for review required by CZMA.210 NOAA’s Office of 
Ocean and Coastal Resource Management disagreed with 
EPA’s position insofar as it disregarded procedural require-
ments of CZMA.211 The suppressed timeframe of review 
for federal consistency with CMP provisions may narrow 
the power of CZMA,212 but proposing CMP provisions as 
ARARs is an important tool for coastal resource managers 
in preparing these sites for future extreme flooding events.

ARARs provide a central mechanism for state agency 
participation in the remedial action design selection pro-
cess.213 CMPs have, at least in the Delaware Superfund 
case, proven their potential use as vehicles for relevant and 
appropriate ARARs. Through the operation of the federal 
consistency provision, state Coastal Management Offices 
are entitled to make the case that these standards are also 
legally applicable to CERCLA remedial activities. The fed-
eral consistency provision requires federal agency activity, 
carried out within the state’s coastal zone, to be consistent 
to the maximum extent practicable with the state’s feder-
ally approved CMP.214 The burden of proving compliance 
with the federal consistency standard rests with the fed-
eral agency.215 Therefore, a properly promulgated environ-
mental standard, developed pursuant to a state’s federally 
approved coastal management authority, would present a 
legally applicable requirement at a Superfund site in the 
coastal zone.

206. See U.S. EPA, CERCLA Compliance With Other Laws Manual Part 2 
4-21 (1989).

207. See Off. of Ocean and Coastal Res. Mgmt., NOAA, Federal Con-
sistency Bulletin (Aug. 1993), https://coast.noaa.gov/data/czm/consis-
tency/media/fedconbulletin2.pdf [https://perma.cc/72CH-XQ6V].

208. Id.
209. Id.
210. Id.
211. Id.
212. Id.
213. See Off. of Superfund Remediation and Tech. Innovation, U.S. EPA, 

Best Practice Process for Identifying and Determining State Ap-
plicable or Relevant and Appropriate Requirements Status 5 (2017).

214. See 16 U.S.C. § 1456(c).
215. See Nat. Res. Def. Council, Inc. v. Winter, 645 F. Supp. 2d 841, 852 (C.D. 

Cal. 2007).

Furthermore, the scope of CMP application may go 
beyond the state’s coastal zone to activities on federal lands 
directly affecting the coastal zone.216 This extends the 
reach of the coastal state’s CMP authority to Superfund 
sites located on federal lands outside the coastal zone with 
the potential to impact the coastal zone during a storm 
event. Coastal states must assume this authority and begin 
to develop new, stricter provisions, based on best climate 
science, representing stricter standards for hazardous waste 
containment, removal, and cleanup to better protect their 
coastal communities from increasingly dangerous storm 
and flooding events.

B. Potential Climate-Resilient ARARs Under CMPs

To constitute a cognizable ARAR, a state standard must be 
substantive, properly promulgated, generally applicable, and 
legally enforceable.217 To meet these elements, coastal states 
should first develop strict environmental standards man-
dating substantive methods of containment and degrees 
of cleanup. States should then promulgate these standards 
pursuant to their CZMA authority, as manifested in their 
federally approved CMPs. Finally, coastal states should 
ensure these standards represent legally enforceable regula-
tions for federal cleanup activities in the coastal zone. Legal 
enforceability requires that both the reviewing regulator 
and the regulated party can determine whether the reme-
dial site plan complies with the standard.218

If all preceding elements have been met, the coastal state 
may then present these standards, in the form of regulations 
developed by the state agency with jurisdiction over coastal 
management planning (e.g., Texas General Land Office219 
or Louisiana Department of Natural Resources220), as 
applicable requirements under the mechanism of CZMA’s 
federal consistency provision pertaining to federal Super-
fund sites in the coastal zone.221

There are no objective standards of uniform applica-
bility required under CERCLA, in contrast with other 
pollution control regimes, supporting the principle that 
ARARs are intended to be site- or region-specific.222 A 
coastal management office may choose to tailor ARARs 
to any number of local conditions or characteristics, such 
as flood zones, wetland soils, or census tracts. States with 
the highest population exposure to storm surge inunda-
tion, such as Florida and New York, may prioritize ARARs 
that require containment solutions able to withstand such 
forceful impacts. Beyond the site’s ability to withstand a 
storm’s impact, coastal management planners may con-

216. See Sec’y of the Interior v. California, 464 U.S. 312, 321 (1984).
217. See United States v. Akzo Coatings of America, Inc., 949 F.2d 1409, 1440 

(6th Cir. 1991).
218. Id. at 1441.
219. See CMP Helps Ensure the Long-Term Environmental and Economic Health 

of the Texas Coast, Tex. Gen. Land Off., https://www.glo.texas.gov/coast/
grant-projects/cmp/index.html [https://perma.cc/CN6G-ETKM] (last vis-
ited Aug. 30, 2021).

220. See Office of Coastal Management, La. Dep’t of Nat. Res., http://www.dnr.
louisiana.gov/index.cfm/page/85 [https://perma.cc/2SRJ-VHEQ] (last vis-
ited Feb. 27, 2021).

221. 16 U.S.C. § 1456(c).
222. Akzo, 949 F.2d at 1442 (contrasting CERCLA with the Clean Water Act).



Vol. 13 No. 2 KEEPING SUPERFUND SITES ABOVE WATER 153

sider secondary effects of a release, such as contamination 
of subsistence fisheries or counties223 with high preexisting 
rates of cancer.224

An ARAR must also be considered more stringent than 
the relevant federal standard.225 In the absence of a fed-
eral standard targeting the subject matter area of the state 
standard, the state’s ARAR is considered more stringent.226 
This is one avenue by which coastal states can lead the fed-
eral government in resilience planning. For example, EPA 
standards dictate that the minimum thickness of a con-
tainment cap should be based on the rooting depth of sur-
face vegetation, erosion rate, and construction tolerances, 
but should generally not be less than 0.15m.227 A coastal 
state’s standard related to containment cap thickness may 
require the design to take into consideration the pressure of 
anticipated floodwaters or long-term inundation or, alter-
natively, require a minimum thickness greater than 0.15m.

There are three classes of ARARs, all of which are 
appropriate for implementation in the coastal zones. The 
first, chemical-specific ARARs, relates to health risks 
and typically requires the application of certain effective 
cleanup methodologies or the achievement of safe levels of 
pollutant concentration in the background medium (e.g., 
soil or water).228 A coastal zone chemical-specific ARAR 
may consider local hydrological or soil characteristics, 
flood patterns, or topographical conditions to require more 
stringent chemical thresholds or prolonged monitoring 
protocols for area cleanups.229 For example, coastal states 
may better protect Superfund-adjacent communities that 
rely on well water by requiring the attainment of a stricter 
standard of purification than that represented by the pri-
mary standards under the Safe Drinking Water Act.230

A location-specific ARAR protects environmentally or 
culturally sensitive areas.231 Location-specific ARARs may 
involve removing hazardous waste from essential habitats 
of protected migratory birds,232 or avoiding onsite contain-

223. See Lise Olsen, Fishermen, Landowners Allege Harm From Waste Pits in Suit 
Against Owners of San Jacinto River Superfund Site, Hous. Chron., https://
www.houstonchronicle.com/news/houston-texas/houston/article/Plain-
tiffs-alleging-harm-from-waste-pits-sue-10928707.php [https://perma.cc/ 
2LHN-TZWQ] (Feb. 14, 2017).

224. See Tex. Dep’t of State Health Serv., Assessment of the Occurrence 
of Cancer East Harris County, Texas 1995–2012 3–5 (2015), https://
dshs.texas.gov/epitox/CancerClusters/Harris_County2015.doc [https://
perma.cc/94EK-JR8H].

225. CERCLA § 121(d).
226. Akzo, 949 F.2d at 1443 (quoting Proposed Rule, 53 Fed. Reg. at 51,435).
227. See U.S. EPA, Technical Guidance for RCRA/CERCLA Final Covers 

(Draft) 2–9 (2004).
228. See U.S. EPA, CERCLA Compliance With Other Laws Manual: Over-

view of ARARs 3 (1989).
229. See Richard A. Marcantonio et al., Toxic Trajectories Under Future Climate 

Conditions, 14 PLoS ONE 1, 4 (2019) (describing the different dispersal 
attributes of sea-level rise and flooding); see also Kris L. May et al., Sil-
vestrum Climate Assocs., The Response of the Shallow Ground-
water Layer and Contaminants to Sea Level Rise 70-71 (2020) (de-
scribing the risk of soil and groundwater contaminants mobilizing with 
sea-level rise).

230. See U.S. EPA, Determining ARARs at Federal Facilities Sites 14 (example of 
Safe Drinking Water Act chemical-specific ARAR) (2020).

231. Technical Guidance for RCRA/CERCLA Final Covers (Draft), supra 
note 227 at 3.

232. Naval Facilities Eng’g Command, Final Toolkit for Identifying Ap-
plicable or Relevant and Appropriate Requirements (ARARs) 13 
(2014).

ment in areas of archaeological significance.233 A coastal 
zone location-specific ARAR may consider updated flood 
zones, storm surge projections ranked by the Saffir-Simp-
son scale,234 or sea-level rise projections in setting strict 
location-specific waste disposal standards.235 A coastal 
management office may also integrate data about neighbor-
hood exposure, mandating removal of hazardous waste to a 
safer distance from vulnerable communities as an alterna-
tive to onsite containment.236

Action-specific ARARs apply to the activities or technol-
ogies used to clean or contain waste onsite.237 For example, 
a remedial cleanup plan involving the incineration of waste 
may require the application of standard air filtration or 
waste-burning technologies in order to prevent migration 
of waste from the soil to the airways.238 Because action-spe-
cific ARARs apply to the methods employed onsite, they 
are identified later in the cleanup process.239 Coastal zone 
action-specific ARARs may consider the characteristics of 
the terrain (e.g., porous limestone240 or eroding riverbanks) 
to determine if action-specific ARARs, in the form of cap-
ping technologies241 or engineered barriers are appropriate. 
A coastal state facing significant flooding risks or saltwater 
intrusion due to sea-level rise may establish strict standards 
for or prohibitions on the underground injection of hazard-
ous wastes or groundwater treatment solutions.242

Because ARARs represent site-specific environmental 
standards, climate-resilient provisions will look differ-
ent for each state and coastal zone. In states where storm 
surge presents an increasingly imminent threat, like Flor-

233. USDA, App. A Description of Federal and State ARARS 5.
234. The Saffir-Simpson Hurricane Wind Scale is used to rank hurricanes by 

wind speed (Categories 1 to 5), without taking into account other hurricane 
impacts like storm surge. Saffir-Simpson Hurricane Wind Scale, NOAA Na-
tional Hurricane Center and Central Pacific Hurricane Center, 
https://www.nhc.noaa.gov/aboutsshws.php (Dec. 28, 2021).

235. See Jacob Carter & Casey Kalman, Union of Concerned Scientists 
Ctr. for Science and Democracy, A Toxic Relationship: Extreme 
Coastal Flooding and Superfund Sites 3 (2020); see also Jillian Gord-
ner, U.S. PIRG Education Fund, A Perfect Storm: When Tropical 
Storms Meet Toxic Waste 11 (2021) (describing hurricane impacts at 
Superfund sites); see also U.S. EPA Off. of Land and Emergency Mgmt., 
Evaluation of Remedy Resilience at Superfund NPL and SAA Sites 
13 (2018) (discussing hurricane resilience waste containment measures).

236. Amin Kiaghadi et al., The Presence of Superfund Sites as a Determinant of 
Life Expectancy in the United States, 12 Nat. Comms. 4, 7‒8 (2021) (dem-
onstrating a correlative effect between sociodemographic qualities such as 
low income, race, education, Superfund site proximity, and a lower life ex-
pectancy, and the potential for flooding to disperse contaminants beyond 
site through new exposure pathways to more remote communities). “Such 
a magnifying effect could be even more severe with the population growth 
in coastal areas combined with climate change and sea-level rise that could 
alter the frequency, extent, and magnitude of flooding events.” Id. at 8.

237. Technical Guidance for RCRA/CERCLA Final Covers (Draft), supra 
note 227 at 3.

238. See U.S. EPA, Introduction to: Applicable or Relevant and Appro-
priate Requirements 6, 14 (1998).

239. See Technical Guidance for RCRA/CERCLA Final Covers (Draft), 
supra note 227 at 3.

240. See United States v. Drum Service Co. of Florida, 109 F. Supp. 2d 1348, 
1350–51 (M.D. Fla. 1999) (discussing the use of ARARs for treatment of 
shallow aquifer groundwater).

241. See United States v. Atchison, Topeka & Santa Fe Railway Company, 2003 
WL 27386826, at *33 (E.D. Cal. May 28, 2003) (state RCRA ARAR used 
to determine cap for onsite containment).

242. See Naval Facilities Eng’g Command, Final Toolkit for Identifying Ap-
plicable or Relevant and Appropriate Requirements (ARARs), Aug. 
2014.
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ida, Texas, or Louisiana, coastal resource managers may 
promulgate location-specific ARARs that establish higher 
elevation requirements for onsite impoundment to prevent 
releases of hazardous waste from swift event flooding. In 
states subject to sustained inundation events, regulators 
may promulgate action-specific ARARs requiring contain-
ment caps or barriers to be engineered with stronger water-
proofing or more reliable reinforcement. States may also 
choose to integrate environmental justice dimensions into 
these provisions, perhaps in the form of a chemical-specific 
ARAR requiring a strict water quality threshold to protect 
highly exposed communities that rely on subsistence fish-
eries or groundwater.

Superfund cleanups are a costly and protracted under-
taking.243 Using CMPs to tack additional requirements 
onto a program that is already a billion-dollar and multi-
year federal expenditure244 may be criticized as further 
drawing out long-term solutions to a pressing environmen-
tal problem. Similarly, new ARARs may be unwanted by 
industry actors who are fiscally responsible for much of the 
cleanup, causing unnecessary delay in plan design or cost 
recovery litigation between potentially responsible parties. 
However, four decades of Superfund remediation suggests 
high costs and long delays are characteristic of most cleanup 
plans, regardless of the extent of ARARs.245 Requiring an 
additional degree of cleanup, where necessary, through 
chemical-, location-, or action-specific ARARs to protect 
vulnerable communities is a burden consistent with the 
purposes of CERCLA,246 particularly in instances in which 
community members are prohibited from taking action 
themselves to remedy ongoing contamination.247

243. See Joe Wertz, Can the EPA Clean Up Superfund Sites Faster?, NPR 
(Oct. 6, 2017), https://www.npr.org/2017/10/06/556041266/epas-
scott-pruitt-vows-to-speed-toxic-superfund-site-cleanup [https://perma.
cc/9A6D-9B83].

244. See U.S. Gov’t Accountability Off., GAO-10-380, Superfund: EPA’s 
Estimated Costs to Remediate Existing Sites Exceed Current Fund-
ing Levels, and More Sites Are Expected to Be Added to the Na-
tional Priorities List 19–20 (May 2010).

245. See Jonathan L. Ramseur & Mark Reisch, Cong. Rsch. Serv., RL33426, 
Superfund: Implementation and Selected Issues 5‒6 (2007) (“[R]eme-
dial actions, in general, take more time, cost more money, and represent a 
more permanent solution.”); see also Katherine N. Probst, Superfund 
2017: Cleanup Accomplishments and the Challenges Ahead 4‒5 
(2017) (suggesting an average cost of Superfund site cleanups of $12 million 
(for smaller sites) to $140 million (for larger sites) and the average length of 
time for site remediation of 10 to 15 years (from proposal for listing on the 
NPL to complete implementation of remedial plan).

246. See Burlington N. and Sante Fe Ry. Co. v. United States, 556 U.S. 599, 602 
(May 4, 2009) (“The Act was designed to promote the ‘“timely cleanup of 
hazardous waste sites”’ and to ensure that the costs of such cleanup efforts 
were borne by those responsible for the contamination.”).

247. Atlantic Richfield Co. v. Christian, 140 S. Ct. 1335, 1356–57 (Apr. 20, 
2020) (barring landowners of Superfund-contaminated property from tak-
ing independent actions to remediate ongoing contamination in conflict 
with EPA remedial plan as potentially responsible parties under § 107(a)).

ARARs promulgated under states’ CMPs have the 
potential to be tailored to the needs of their landscape 
and communities. By developing and promulgating strict 
environmental standards informed by rapidly improving 
climate science, coastal zone managers will be taking a 
significant step toward protecting their populations from 
the impacts of increasingly destructive storm and flooding 
events at coastal Superfund sites.

V. Conclusion

As anthropogenic climate change powers stronger storm 
events impacting Atlantic and Gulf states,248 the nation’s 
most hazardous sites threaten to expose vulnerable com-
munities to dangerously toxic substances.249 CERCLA 
provides a strict and effective regime for historic hazard-
ous waste cleanup and cost recovery, but many of the 
established techniques for onsite waste containment prove 
insufficient in the wake of severe storms and flooding.250 
Coastal states are best-positioned to take proactive mea-
sures to protect their communities from hazardous waste 
releases during flooding events.251 Informed by advancing 
climate science and the insight of local resource managers, 
coastal states can develop stricter standards requiring safer 
containment solutions of hazardous waste in communities 
most exposed to increased storm events and severe flood-
ing. State coastal management offices should promulgate 
such standards through their CMPs, for future application 
as ARARs at CERCLA remedial cleanup activities in the 
vulnerable coastal zone.

248. Berardelli, supra note 137.
249. Grandoni & Dennis, supra note 134.
250. Newkirk, supra note 1.
251. Lipiec, supra note 195.
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BENEFICIAL USE AND CONSERVATION 
MEASURES: ADAPTATIONS TO 

CALIFORNIA DROUGHT VIA 
CONSTITUTIONAL AMENDMENT

Erin Wever*

Climate change is causing drought-like conditions to become increasingly present throughout the western 
United States. Within California, these conditions create scenarios where the state is unable to fulfill alloca-
tions to all necessary users, including water right holders and the environment. Redefining beneficial and 
reasonable use within the California Constitution to require water users to limit their water usage to those 
activities that are best suited to the region and climate change can help to mitigate the impacts of drought 
and conserve water for future use.

A B S T R A C TA B S T R A C T

The West cannot carry what it has lifted. It will make 
heroic efforts, always in the direction of more grandiose 
engineering works, and in the end it will subside back to 
what it was meant to be, an oasis civilization with one great 
deficiency—water.

      —Wallace Stegner1

I. Introduction

A drought is defined as “a moisture deficit bad enough to 
have social, environmental or economic effects.”2 Mega-
droughts, typically classified as droughts persisting for 
several decades, pose a serious threat to regions of the 
United States that are heavily reliant on water availabili-
ty.3 While the longevity of megadroughts may imply that 
these events happen only sporadically, four megadroughts 
have occurred throughout the western United States over 

1. Wallace Stegner, Water in the West: Growing Beyond Nature’s Limits, L.A. 
Times (Dec. 29, 1985), https://www.latimes.com/archives/la-xpm-1985-
12-29-op-26163-story.html [https://perma.cc/NC5K-6P6A].

2. Nat’l Drought Mitigation Ctr., Map Released January 13, 2021, U.S. 
Drought Monitor, https://droughtmonitor.unl.edu/ [https://perma.cc/
P5T4-P4CT] (last visited Jan. 18, 2021).

3. Henry Fountain, What Is a Megadrought?, N.Y. Times (Aug. 19, 2021), 
https://www.nytimes.com/article/what-is-a-megadrought.html [https://
perma.cc/2NZU-L47F].

the course of the past 1,200 years.4 Additionally, research 
suggests that the current drought may be contributing to 
the formation of a megadrought across the western United 
States, potentially establishing the worst drought-like 
conditions since 800 CE.5 Researchers predict that this 
megadrought is in part fueled by human contributions to 
climate change.6

As drought conditions develop and persist over time, 
conflicts surrounding water usage become increasingly con-
tentious, exhibited by legal and political battles between 
agricultural and municipal water users.7 In some west-
ern states, fast-growing populations reveal the demand for 
increased water availability, resulting in a need for regulatory 
adaptation.8 Additionally, responses to environmental con-
cerns, such as decreased stream flow for endangered species, 
may require states to divert water from water right holders for 
conservation purposes, leaving agriculturalists in the lurch.9

4. Brian Handwerk, The American West May Be Entering a “Megadrought” 
Worse Than Any in Historical Record, Smithsonian Mag. (Apr. 16, 2020), 
https://www.smithsonianmag.com/science-nature/american-west-may-be-
entering-megadrought-worse-any-historical-record-180974688/ [https://
perma.cc/9GT3-87L2].

5. A. Park Williams et al., Large Contribution From Anthropogenic Warming to 
an Emerging North American Megadrought, 368 Sci. 314, 314 (2020).

6. Handwerk, supra note 4 (“the clear indication is that the current drought 
ranks right up there with the worst in more than a thousand years, and 
there’s a human influence on this of at least 30 percent and possibly as much 
as 50 percent in terms of its severity”); Fountain, supra note 3.

7. Michael Wines, West’s Drought and Growth Intensify Conflict Over 
Water Rights, N.Y. Times (Mar. 16, 2014), https://www.nytimes.
com/2014/03/17/us/wests-drought-and-growth-intensify-conflict-over-
water-rights.html [https://perma.cc/W82Z-3AXV] (“if this drought per-
sists, depending on how state and federal agencies react, you’re going to get 
some real conflicts going”).

8. Id.
9. Alastair Bland, Water Is Life. It’s Also a Battle. So What Does the Future Hold 

for California?, CalMatters (Feb. 27, 2020), https://calmatters.org/ex-
plainers/water-policy-explained-california-delta-reservoir-water-conserva-
tion/ [https://perma.cc/6Y9Z-ENEA].
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Science in environmental sciences and environmental eco-
nomics and policy from Oregon State University in 2019. 
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California, a region touting both agricultural prow-
ess and large population numbers, exemplifies the bat-
tleground-like conditions that arise in regions plagued 
by drought and decreased water availability. Starting 
December 27, 2011, the state of California experienced a 
376-week drought.10 Of these 376 weeks, the most intense 
effects were felt during the week of July 29, 2014, when 
approximately 58.14% of California land experienced 
exceptional drought conditions.11 Exceptional drought 
conditions entail circumstances in which “fields are left 
fallow,” “orchards are removed,” and “many recreational 
activities are affected.”12 Currently, as of April 2021, over 
31% of the state of California was deemed to be in extreme 
drought, marking conditions in which “federal water is not 
adequate to meet irrigation contracts.”13

Drought-like conditions and frequency are unlikely 
to decrease in the coming years, as indicated in the prior 
discussion of megadroughts.14 Snowpack, layers of snow 
that remain frozen on the ground until melted by spring 
temperatures, is used to provide water during months of 
low rainfall, and is essential to drought and water man-
agement strategies.15 In California, increased tempera-
tures may result in decreased snowpack and, as a result, 
decreased water supply.16 It is projected that California’s 
Sierra Nevada mountains will lose between 48–65% of 
their average snowpack by 2100.17 California reacted to 
this decrease in surface water availability by allowing the 
pumping of groundwater, resulting in issues like ground 
subsistence, which is characterized by the sinking of the 
surface of the Earth.18 In addition to sinking lands, over-
pumping groundwater can dry up wells, permanently 
damage aquifers, and cause damage to infrastructure con-
structed by the state.19

California’s economy relies heavily on agricultural pro-
duction, ranking first in the United States for cash farm 
receipts.20 The Public Policy Institute of California esti-

10. Nat’l Oceanic & Atmospheric Admin., Drought in California, Nat’l In-
tegrated Drought Info. Sys., https://www.drought.gov/states/california 
[https://perma.cc/N3J7-6ZPC] (last visited Mar. 14, 2022).

11. Id.
12. Id.
13. Id.
14. Williams et al., supra note 5.
15. Nat’l Oceanic & Atmospheric Admin., Snow Drought, Nat’l Integrated 

Drought Info. Sys., https://www.drought.gov/topics/snow-drought 
[https://perma.cc/7HHY-EEHN ] (last visited Jan. 20, 2021); Snowpack, 
Nat’l Geographic, https://www.nationalgeographic.org/encyclopedia/
snowpack/ [https://perma.cc/LZZ2-875U] (last visited Apr. 3, 2021).

16. Climate Change and Water, Cal. Dep’t of Water Res., https://water.ca.gov/
Programs/All-Programs/Climate-Change-Program/Climate-Change-and-
Water [https://perma.cc/8LK7-JWFN ] (last visited Jan. 20, 2021).

17. Id.
18. Land Subsidence in California, U.S. Geological Surv., https://www.

usgs.gov/centers/ca-water-ls [https://perma.cc/3QYG-H5MJ ] (last vis-
ited Jan. 22, 2021); Erik Stokstad, Deep Deficit, Sci. (Apr. 16, 2020), 
https://www.sciencemag.org/news/2020/04/droughts-exposed-california-
s-thirst-groundwater-now-state-hopes-refill-its-aquifers [https://perma.cc/
HQT7-Z56K].

19. Pub. Pol’y Inst. of Cal., Water for Farms 1 (2018); U.S. Geological 
Surv., supra note 18.

20. Cal. Dep’t of Food & Agric., 2018‒2019 California Agricultural Sta-
tistics Review 3 (2019); Cash receipts are “the gross income from sales of 
crops, livestock, and livestock products during a calendar year.” U.S. Dep’t 
of Agric., Nat’l Agric. Stat. Serv. & N.C. Dep’t of Agric. & Consumer 
Servs., North Carolina Agricultural Statistics 14 (2020).

mates that 40% of statewide water usage each year is allo-
cated to agriculture, with higher percentages in dry years.21 
Agricultural producers may receive water rights from the 
state, and these rights allow them to use water for agri-
cultural purposes on their lands.22 Many crops produced 
within the state are water-intensive, including alfalfa, 
almonds, and pistachios.23 Water intensiveness is charac-
terized by the amount of water that is needed to produce 
one crop unit.24 While planting different crops that are less 
water-intensive may be beneficial from a water conservation 
standpoint, many farmers are unable or unwilling to make 
this shift due to the large associated profits with their cur-
rent crop production strategies.25 This raises the question of 
how the agricultural industry will face climate change and 
altered environmental conditions throughout the coming 
decades. However, consumers within the agricultural sec-
tor are not the primary water user within the state of Cali-
fornia. Water use for agricultural purposes is surpassed by 
water allocation for environmental use, which accounts for 
approximately 50% of water use within the state.26

As drought conditions within the state of California 
persist, certain circumstances may prevent water right 
holders from attaining their permitted allocations.27 This 
is because the current management system for California 
water allocation doles out usage rights to a larger quan-
tity of water than the amount that is available on a yearly 
basis.28 While beneficial use and reasonable use provisions 
in the California Constitution limit the ways in which 
water may be used by right holders, current definitions of 
these terms are not stringent enough to create a sustain-
able method for balancing the claims of water right holders 
and environmental purposes. Because of this, the state will 
likely continue to face conflicts surrounding water usage as 
the climate changes. As such, California should amend its 
constitution to redefine the principles of “beneficial” and 
“reasonable use” of water, as these principles that govern 
water right holders must be reformed to prohibit activities 
that exacerbate drought and the climate crisis. California 
must act because the current water allocation scheme has 
proven ineffective with regard to managing water usage 
and will continue to prove deficient given the frequency of 
drought-like conditions caused by climate change.

21. Pub. Pol’y Inst. of Cal., supra note 19, at 1.
22. Id.
23. See Renée Johnson & Betsy A. Cody, Cong. Rsch. Serv., R44093, 

California Agricultural Production and Irrigated Water Use 10 
(2015); Bland, supra note 9 (almonds occupy more land acreage than other 
crops grown in the state and consume “3 to 4 million acre-feet per year”). 
See generally Josué Medellín-Azuara et al., Jobs Per Drop Irrigating Califor-
nia Crops, Cal. Water Blog (Apr. 28, 2015), https://californiawaterblog.
com/2015/04/28/jobs-per-drop-irrigating-california-crops/ [https://perma.
cc/H2KR-THT9].

24. Johnson & Cody, supra note 23, at 11.
25. Stokstad, supra note 18 (finding that profits associated with certain crops, 

such as tree nuts, have resulted in a dramatic expansion of acreage being 
planted, thus raising questions about water conservation in agricultural 
landscapes); Johnson & Cody, supra note 23, at 9.

26. Pub. Pol’y Inst. of Cal., supra note 19, at 1.
27. Water Rights: Frequently Asked Questions, Cal. Water Bds., https://www.

waterboards.ca.gov/waterrights/board_info/faqs.html [https://perma.cc/ 
5B64-L2DN] (Mar. 18, 2021).

28. Id.; Nat’l Oceanic & Atmospheric Admin., supra note 10.
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Part II of this Note addresses the legal background nec-
essary to understand the system of water rights within the 
state of California. This discussion will provide an over-
view of ownership systems and implications associated 
with drought and will describe the constitutional bound-
aries of the reasonable and beneficial use provisions of the 
California Constitution. Part II will also provide insight to 
current mechanisms for addressing takings claims associ-
ated with the implementation of water regulations within 
the state. To address these problems, Part III proposes a 
state constitutional amendment and will discuss the impli-
cations associated with such an amendment, including the 
impact on takings claims and members of the agricultural 
community. In closing, Part III also discusses the applica-
bility of the proposed constitutional amendment to other 
states and provides brief case studies of additional drought-
prone states such as Arizona, Colorado, and New Mexico.

II. Factual and Legal Background

A. Ownership of Water

The United States has an extensive history surrounding 
water law and, more specifically, water allocation. The key 
to understanding the challenges that the state of California 
faces regarding water allocation and usage are the govern-
ing doctrines of prior appropriation, riparian rights, and 
hybrid systems.

1. The Prior Appropriation Doctrine

The Prior Appropriation Doctrine establishes a water rights 
scheme based upon the priority of beneficial use.29 Under 
this doctrine, an individual may acquire rights to water 
given that they are the first to use the water for a beneficial 
purpose.30 Beneficial uses are defined by individual states 
and may include a myriad of uses, including domestic, 
industrial, commercial, agricultural, environmental, and 
recreational uses.31

Although implemented on a national scheme, the 
Prior Appropriation Doctrine was originally developed 
in response to the California Gold Rush, during which 
miners needed to use water on land not immediately abut-
ting water resources.32 These miners began to divert water 
from its original watercourse in order to process materials 
on instream lands.33 As a result, rights assigned via prior 
appropriation are generally associated with arid regions of 
the United States and are typically recognized throughout 
the western portion of the country.34

29. Samuel C. Wiel, Water Rights in the Western States 291 (3d ed. 
1911).

30. Id.
31. Id. at 199.
32. Douglas R. Littlefield, Water Rights During the California Gold Rush: Con-

flicts Over Economic Points of View, 14 W. Hist. Q. 415, 415‒16 (1983).
33. Id. at 418.
34. Michael D. Smolen et al., Whose Water Is It Anyway? 2 (2017).

2. The Riparian Doctrine

The riparian doctrine provides that landholders have the 
right to reasonable use of water adjacent to their proper-
ty.35 In 1827, the U.S. Supreme Court in Tyler v. Wilkin-
son developed the bounds of the riparian doctrine, stating 
that the reasonable use of water was limited to actions 
that would not injure other riparian landowners.36 Ripar-
ian rights are generally recognized east of the Mississippi 
River, where water is more plentiful than in the western 
United States.37

3. The Hybrid Doctrine

Several states, including California, employ a dual, hybrid 
water rights system, where both appropriative and riparian 
water rights are recognized by the state government.38 At 
the state level, California riparian right holders are given 
priority over appropriative right holders.39 In California, 
conflicts between riparian and prior appropriation water 
rights holders pertaining to the type of usage allowed, 
resulted in the passage of Article X, Section 2 of the Califor-
nia Constitution.40 Because riparian right holders did not 
have to put water to beneficial use and were instead guided 
by the reasonableness requirement, issues associated with 
water shortages and sustainability were exacerbated.41 As 
a result, California adopted Article X, Section 2 to require 
beneficial use for all water rights holders, regardless of their 
appropriative or riparian foundation.42 The California 
Code of Regulations includes allowances for beneficial uses 
such as “domestic; irrigation; power; municipal; mining; 
industrial; fish and wildlife preservation and enhancement; 
aquaculture; recreational; stockwatering; water quality; 
frost protection; and heat control.”43 The California State 
Water Resources Control Board determines what consti-
tutes a beneficial and reasonable use and may change these 
determinations over time.44 The California Supreme Court 
defines “waste” as quantities that “exceed[s] the amount 
reasonably necessary for beneficial purposes.”45

35. Tyler v. Wilkinson, 24 F. Cas. 472, 474 (C.C.D.R.I. 1827).
36. Id.
37. Smolen et al., supra note 34, at 2.
38. The Water Rights Process, Cal. Water Bds., https://www.waterboards.

ca.gov/waterrights/board_info/water_rights_process.html [https://perma.
cc/6PJS-DX56] (Sept. 20, 2020).

39. Id.
40. Id.
41. Id.
42. Id.
43. Water Rights: Public Trust Resources, Cal. Water Bds., https://www.water-

boards.ca.gov/waterrights/water_issues/programs/public_trust_resources/ 
[https://perma.cc/K44B-XUP7] (Oct. 6, 2017).

44. Brian E. Gray, The Reasonable Use Doctrine in California Water Law and 
Policy, in Sustainable Water: Challenges and Solutions From Cali-
fornia, 83, 94 (Allison Lassiter ed., 2015).

45. Tulare Irrigation Dist. v. Lindsay-Strathmore Irrigation Dist., 45 P.2d 972, 
997 (Cal. 1935) (developing the definition of “waste” that is now com-
monly used throughout western states).



158 THE GEORGE WASHINGTON JOURNAL OF ENERGY AND ENVIRONMENTAL LAW Vol. 13 No. 2

4. Water as Property and the Permit Process

California water rights are deemed to be property rights.46 
However, the property right is not established in the water 
itself, but in the usufructuary right to use the water for a 
beneficial purpose.47 In turn, the right to use water is bound 
by the beneficial and reasonable use provisions of the water 
rights system.48 As such, water rights may be taken away or 
limited if water is not being used to fulfill an appropriate 
purpose.49 The California State Water Resources Control 
Board may issue a water rights permit so long as (1) water 
is available to be appropriated and (2)  the public interest 
will be served by the appropriation of the water request-
ed.50 If an appropriative water right holder seeks to change 
the purpose for which they use their allocated water, the 
right holder must attain approval from the State Water 
Resources Control Board.51

B. Drought Schemes

During periods of low water availability, appropriative right 
holders follow priority schedules to determine how water is 
distributed.52 In times of drought, senior water right hold-
ers, meaning those that were first to divert water and put it 
to beneficial use, will receive available water before junior 
water rights holders.53 In states that follow the riparian doc-
trine, shortages result in the sharing of water on a propor-
tional basis, making it unlikely that any water right holders 
will receive their full allocations.54 Because California fol-
lows a hybrid system that most closely relates to the prior 
appropriation doctrine, drought-like conditions result in 
many unfulfilled water claims for junior water rights hold-
ers.55 In a region that relies on agriculture, this can have 
devastating effects on local farms and communities that 
rely on the agricultural sector for employment, making 
reform within the water management system necessary.56

46. Cal. Water Bds., supra note 38.
47. Id.
48. Id.
49. See, e.g., City of Barstow v. Mojave Water Agency, 5 P.3d 853, 864 (Cal. 

2000) (finding that “no one can have a protectable interest in the unreason-
able use of water, and that holders of water rights must use water reasonably 
and beneficially”); Tulare Irrigation Dist., 45 P.2d at 988 (finding that water 
rights may be taken away if water is used for non-beneficial and unreason-
able purposes).

50. Cal. Water Bds., supra note 38.
51. Id.
52. Anthony Dan Tarlock & Jason Anthony Robinson, Law of Water 

Rights and Resources § 5:32 (Westlaw 2021 ed.).
53. See id.
54. See id.
55. See State Water Board Drought Year Water Actions 2014‒2017, Cal. Water 

Bds., https://www.waterboards.ca.gov/waterrights/water_issues/programs/
drought/water_availability.html [https://perma.cc/39JQ-C8XR] (Oct. 22, 
2021).

56. See Medellin-Azuara et al., supra note 23.

C. Beneficial and Reasonable Use of Water

1. The California Constitution

The beneficial and reasonable use provisions were added to 
the California Constitution in 1928, under Article XIV, 
Section 3 of the 1879 California Constitution.57 In 1976, 
this provision was amended to Article X, Section 2 by 
Proposition 14.58

Article X, Section 2 of the California Constitution 
states that water must “be put to beneficial use to the full-
est extent of which they are capable, and that the waste 
or unreasonable use or unreasonable method of water be 
prevented.”59 Furthermore, Section 2 states:

[t]he right to water or to the use or flow of water in or from 
any natural stream or water course in this State is and shall 
be limited to such water as shall be reasonably required 
for the beneficial use to be served, and such right does not 
and shall not extend to the waste or unreasonable use or 
unreasonable method of use or unreasonable method of 
diversion of water.60

2. The State Water Resources Control Board

After determining that water management is necessary 
to ensure that water was available for all necessary pur-
poses, the state of California created the State Water 
Resources Control Board in 1967.61 The State Water 
Resources Control Board balances the various water uses 
within the state and “allocates water rights, adjudicates 
water right disputes, develops statewide water protection 
plans, establishes water quality standards, and guides the 
nine Regional Water Quality Control Boards located 
in the major watersheds of the state.”62 The State Water 
Resources Control Board, in allocating water rights, con-
siders “all prior rights and the availability of water in the 
basin” before making appropriations.63

Within the bounds of beneficial and reasonable use, 
Section 275 of the California Water Code provides that 
“[t]he department and board shall take all appropriate pro-
ceedings or actions before executive, legislative, or judicial 
agencies to prevent waste, unreasonable use, unreasonable 
method of use, or unreasonable method of diversion of 
water in this state.”64 State Water Resource Control Boards 
are given authority under the reasonable use doctrine to 
determine whether a particular use is appropriate, giving 
them the authority to regulate certain acceptable practices 
across industries that consume water.65 What constitutes 

57. Cal. Const. art. XIV, § 3 (1929) (amended in 1976 by Proposition 14, 
now found at Cal. Const. art. X, § 2).

58. Prop. 14. Res., Ch. 5 (1976).
59. Cal. Const. art. X, § 2.
60. Id.
61. History of the Water Boards, Cal. Water Bds., https://www.waterboards.

ca.gov/about_us/water_boards_structure/history.html [https://perma.cc/
KTJ3-ATJR] (Jan. 29, 2018).

62. Id.
63. Cal. Water Bds., supra note 38.
64. Cal. Water Code § 275 (West 2018).
65. Gray, supra note 44.
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waste of water is determined by the customs of the local 
community and not necessarily by science.66 In some 
instances, recommendations established by the State Water 
Resources Control Board may prevent right holders from 
using certain irrigation techniques or from growing water-
intensive crops.67

The courts have affirmed the State Water Resources 
Control Board’s power, stating that “the Board’s power to 
prevent unreasonable methods of use should be broadly 
interpreted to enable the Board to strike the proper balance 
between the interests in water quality and project activi-
ties in order to objectively determine whether a reasonable 
method of use is manifested.”68

3. The Public Trust Doctrine and 
Endangered Species Act

The public trust doctrine requires that the state must hold 
certain natural resources in trust for public use.69 Illinois 
Central Railroad v. Illinois defined the scope of the doc-
trine, finding that Illinois owned the submerged lands 
under navigable waters and that this land must be held in 
trust for the public.70 Traditionally, the public trust doc-
trine has been applied to navigable waters and provides for 
use by the public for fishing and navigational purposes.71 
However, the types of resources held in trust for the public 
were expanded in Marks v. Whitney, in which the California 
Supreme Court found that public uses “are sufficiently flex-
ible to encompass changing public needs,” including inter-
ests associated with ecological values.72 Within the state of 
California, the most famous case applying this expanded 
concept of the public trust doctrine is National Audubon 
Society v. Superior Court.73 In that case, Los Angeles had 
been given a water permit to divert water from Mono Lake 
and surrounding streams, resulting in water level decreases 
and public trust concerns.74 The California Supreme Court 
ruled that California had a duty to consider the public 
trust when making water appropriation decisions.75 How-
ever, the court also recognized that there may be instances 
in which water appropriations are necessary, despite their 
negative impact on resources held in trust for the public, 
thus recognizing that water rights and the public trust doc-
trine are part of an integrated system.76 As such, as climate 

66. Tulare Irrigation Dist. v. Lindsay-Strathmore Irrigation Dist., 45 P.2d 972, 
988 (Cal. 1935).

67. Gray, supra note 44.
68. United States v. State Water Res. Control Bd., 227 Cal. Rptr. 161, 188 (Cal. 

App. Dep’t Super. Ct. 1986).
69. Martin v. Lessee of Waddell, 41 U.S. 367, 411 (1842).
70. Ill. Cent. R.R. v. Illinois, 146 U.S. 387, 463‒64 (1892).
71. Martin, 41 U.S. at 411.
72. Marks v. Whitney, 491 P.2d 374, 380 (Cal. 1971) (finding that public trust 

uses may include both ecological and recreational uses).
73. Nat’l Audubon Soc’y v. Superior Ct., 658 P.2d 709, 732 (Cal. 1983).
74. Id. at 711‒12.
75. Id. at 712.
76. Id. at 728:

As a matter of practical necessity the state may have to approve 
appropriations despite foreseeable harm to public trust uses. In so 
doing, however, the state must bear in mind its duty as a trustee to 
consider the effect of the taking on the public trust, and to preserve, 

change progresses, it may become increasingly necessary 
for the state to use water for domestic and municipal pur-
poses that do not necessarily consider the larger environ-
ment and public trust resources.

In recent years, California has used the public trust 
doctrine to fulfill many environmental purposes. Section 
85023 of the California Water Code states that “the long-
standing constitutional principle of reasonable use and the 
public trust doctrine shall be the foundation of state water 
management policy.”77 Furthermore, Water Code Section 
1253 states, “[t]he board shall allow the appropriation for 
beneficial purposes of unappropriated water under such 
terms and conditions as in its judgment will best develop, 
conserve, and utilize in the public interest the water sought 
to be appropriated,” establishing the core principle that 
the State Water Board should take values of public trust 
into consideration when making planning decisions.78 
The public trust doctrine also highlights the importance 
of instream water uses, where water is not appropriated 
or diverted to right holders, but is instead left within the 
waterway for environmental purposes.79

Many of the conflicts surrounding water usage for envi-
ronmental purposes are related to fish and wildlife con-
servation measures dictated by the federal Endangered 
Species Act (“ESA”). Congress passed the ESA in 1973 in 
order to “provide a means whereby the ecosystems upon 
which endangered species and threatened species depend 
may be conserved.”80 As a result, ESA critical habitat desig-
nations often require that minimum amounts of water be 
left instream to address conservation concerns and provide 
habitat for species.81 In the past, other means of manag-
ing the state water supply, including the construction of 
dams, have harmed fish populations and instream habi-
tat.82 Under the U.S. Constitution’s Supremacy Clause, the 
ESA preempts state water regulations.83

Within California, many believe that the ESA’s water 
conservation measures are unnecessary and ineffective.84 

so far as consistent with the public interest, the uses protected by 
the trust.

77. Cal. Water Code § 85023 (Deering 2009).
78. Cal. Water Code § 1253 (West 1932); Cal. Water Bds., supra note 38.
79. Governor’s Comm’n to Rev. Cal. Water Rts. L., Final Report 99, 101 

(1978):
The decline of instream values fairly speaks for itself. It, of course, 
is not enough to focus exclusively upon one area of need. The 
problem is that the available water supply must provide for a broad 
range of needs and interests, of which the protection of instream 
use is but one. The solution to the problem of allocating water 
among instream and off stream beneficial uses requires the needs 
of all to be understood and weighed together and, where feasible to 
be reconciled and accommodated without unnecessarily sacrificing 
any one beneficial use of water.

80. 16 U.S.C. § 1531(b) (1973).
81. Bland, supra note 9; Listing and Critical Habitat, U.S. Fish & Wildlife 

Serv., https://www.fws.gov/project/critical-habitat [https://perma.cc/
U8VZ-2NNK] (last visited Mar. 15, 2022).

82. Id.
83. Ark. Project v. Shaw, 930 F. Supp. 2d 716, 783 (S.D. Tex. 2013) (state agen-

cy’s actions constituted a violation of ESA because water diversions caused 
harm to endangered species).

84. Kirk Siegler, Endangered Species Protections at Center of Drought Debate, 
NPR (June 15, 2015), https://www.npr.org/2015/06/15/414616299/en-
dangered-species-protections-at-center-of-drought-debate [https://perma.
cc/X7HF-FX59] (“Well, what I always like to say is that this is a man-made 
drought created by government.”).
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The delta smelt, a threatened fish species at both the fed-
eral and state level, has prompted California to decrease 
water deliveries to provide habitat for the species.85 How-
ever, despite these actions, surveys indicate that the smelt 
population has continued to decline.86 For members of 
the agricultural community, arguments against diverting 
environmental use have increased in prevalence, especially 
as farmers experience fallow cropland in the name of spe-
cies protection.87

D. Takings Associated With Water Management

1. Takings Doctrine and Just Compensation 
Via the Fifth Amendment

The Fifth Amendment’s Takings Clause provides that pri-
vate property shall not “be taken for public use, without 
just compensation.”88 Because there is a usufructuary prop-
erty right in water, government actions that interfere with 
an individual’s water right may constitute an unlawful tak-
ing unless just compensation is provided.89

Although not specifically related to water usage, the 
Supreme Court has developed extensive jurisprudence on 
takings claims. As Justice Oliver Wendell Holmes stated 
in Pennsylvania Coal Co. v. Mahon, “[t]he general rule at 
least is, that while property may be regulated to a certain 
extent, if regulation goes too far it will be recognized as 
a taking.”90 However, this holding was relatively vague, 
leaving the courts to develop additional tests for takings 
analysis. Today, two primary cases are used to determine 
whether a regulation constitutes a regulatory taking: Penn 
Central Transportation Co. v. New York City and Lucas v. 
South Carolina Coastal Council.91

Penn Central Transportation Company v. New York City 
established a balancing test to determine whether a regula-
tion enacted by the government constitutes a regulatory 
taking.92 The test evaluates three factors in its determina-
tion: (1) the “character of the governmental action,” (2) the 
“economic impact of the regulation on the claimant,” and 
(3) the “extent to which the regulation has interfered with 
distinct investment-backed expectations.”93 The Supreme 
Court in Tahoe-Sierra Preservation Council, Inc. v. Tahoe 
Regional Planning Agency determined that the Penn Central 

85. Jane Kay, Delta Smelt, Icon of California Water Wars, Is Almost Extinct, Nat’l 
Geographic (Apr. 3, 2015), https://www.nationalgeographic.com/science/
article/150403-smelt-california-bay-delta-extinction-endangered-species-
drought-fish [https://perma.cc/7ZP5-HDPF].

86. Id.
87. See id.
88. U.S. Const. amend. V.
89. Water Sys. Council, Who Owns the Water? 11‒13 (2016). A right is 

usufructuary if an individual has the “use or enjoyment” of it. Usufructu-
ary, Merriam-Webster, https://www.merriam-webster.com/dictionary/
usufructuary [https://perma.cc/RV2X-BYUE] (last visited Mar. 15, 2022).

90. Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922).
91. See Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 104‒05 

(1978); Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1004 (1992).
92. Penn Cent. Transp. Co., 438 U.S. at 124.
93. Id.

test should be the primary analysis under which regulatory 
takings claims are evaluated.94

The second test for determining whether a regulatory 
taking has occurred is Lucas v. South Carolina Coastal 
Council.95 The Lucas test determines if a taking has occurred 
by evaluating whether the regulation deprived the prop-
erty owner of all beneficial uses of the property, leaving the 
property valueless.96 Lucas remains a valid test for regula-
tory takings, but because the test focuses on the complete 
deprivation of beneficial uses, it is likely that these claims 
will be less common than Penn Central claims.

While California water regulations may result in regula-
tory takings, the unique nature of the relationship between 
property rights and water may also result in the court’s 
determination of a physical taking. In 2001, the U.S. Court 
of Federal Claims ruled in Tulare Lake Basin Water Stor-
age District v. United States that water restrictions created 
to protect salmon and smelt resulted in a physical taking 
because it prevented water rights holders from being able 
to fully consume their assigned water.97 The court relied 
on International Paper Company v. United States, which 
opined that:

[t]he petitioner’s right was to the use of the water; and 
when all the water that it used was withdrawn from the 
petitioner’s mill and turned elsewhere by government req-
uisition for the production of power it is hard to see what 
more the Government could do to take the use.98

More recently, Casitas Municipal Water District v. United 
States, another case focused on the application of physical 
takings doctrine to regulatory action, established that a 
fish ladder diverting water did not negatively interfere with 
Casita’s Water District’s beneficial use because the Water 
District’s water right to beneficial use was related to the 
delivery of water to customers, not for storage purposes.99

III. Analysis and Solutions

California’s current method of assigning water rights is 
inefficient and results in unnecessary battles between water 
right holders.100 As the climate changes and water becomes 
less readily available throughout the state, a change must 
be made to the current system of management and alloca-
tion. Some scholars point to the failures of the prior appro-
priation doctrine and call for its destruction101 while others 

94. Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l Plan. Agency, 535 U.S. 302, 
326 n.23 (2002) (quoting Palazzolo v. Rhode Island, 533 U.S. 606, 636 
(2001)).

95. Lucas, 505 U.S. at 1014‒19 (finding regulation preventing landowner from 
completing construction on his property could be regulatory taking given it 
renders property valueless).

96. Id.
97. Tulare Lake Basin Water Storage Dist. v. United States, 49 Fed. Cl. 313, 

318‒19 (Fed. Cl. 2001).
98. Id. at 319; Int’l Paper Co. v. United States, 282 U.S. 399, 407 (1931).
99. See Casitas Mun. Water Dist. v. United States, 703 F.3d 1340 (Fed. Cir. 

2013).
100. Wines, supra note 7.
101. See, e.g., Guest Commentary: The West’s Water Rights System Is Working, Den-

ver Post (Sept. 25, 2015), https://www.denverpost.com/2015/09/25/
guest-commentary-the-wests-water-rights-system-is-working/ [https://per-
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call for an expansion of the public trust doctrine to protect 
California’s water resources,102 but neither of these propos-
als result in a change that allows current right holders to 
consume water without completely redefining California’s 
water rights system. As such, this Note proposes the adop-
tion of an amendment to the California Constitution that 
would redefine the beneficial and reasonable use provisions 
without disrupting the priority of water rights governed by 
the state.

A. Amendment to the California Constitution 
Redefining Beneficial Use

1. The Process of Amending the 
California Constitution

Amendments to the California Constitution may be pro-
posed in several ways. First, legislators may make amend-
ments via legislative proposals.103 Legislative proposals may 
be approved for the ballot through the concurrence of 
two-thirds of the members of both the state House of Rep-
resentatives and Senate.104 The general public must then 
vote on these proposals in the next election.105 The second 
way that the California Constitution may be amended is 
via constitutional convention.106 In order for the members 
of the state legislature to call a constitutional convention, 
two-thirds of the members of each house must concur.107 
At the convention, delegates from equivalently populated 
districts will vote on the proposed measures.108 Finally, the 
third way to amend the California Constitution is via ini-
tiative, typically led by voters.109 Initiatives may be placed 
on the ballot if they receive signatures from eight percent of 
the total voters that participated in the most recent election 
for governor.110 Because there are several ways to amend the 
California Constitution, constitutional amendments are 
frequent. For example, the current constitution, ratified in 
1879, has been amended more than 480 times.111

The California Constitution can be amended to include 
a new definition of beneficial and reasonable use by any 
of the possible means of amendment. Both legislative pro-
posal and initiatives would require the electors to vote on 
the amendment, requiring over 50% of the votes to be in 

ma.cc/E4TQ-YEA6] (providing quote by Richard Frank stating that Prior 
Appropriation Doctrine is “a system that worked reasonably well 20, 50, 
100 years ago, but the current drought is showing that it is most inadequate 
to deal with California’s current water challenges”).

102. See, e.g., Erica Etelson, Erica Etelson: California Should Invoke Public Trust 
Doctrine, Mercury News (Aug. 5, 2015), https://www.mercurynews.
com/2015/08/05/erica-etelson-california-should-invoke-public-trust-doc-
trine/ [https://perma.cc/XW9R-FGSU].

103. Cal. Const. art. XVIII, § 1.
104. Id.
105. Cal. Const. art. XVIII, § 4.
106. Cal. Const. art. XVIII, § 2.
107. Id.
108. Id.
109. Cal. Const. art. XVIII, § 3.
110. Cal. Const. art. II, § 8(b); Cal. Elec. Code § 9035 (West 2021).
111. California Resources: Constitution, Georgetown L. Libr., https://guides.

ll.georgetown.edu/c.php?g=275786&p=6844888 [https://perma.cc/S66Q-
HLKY] (Dec. 10, 2018).

favor of the amendment for it to be implemented.112 How-
ever, a legislative proposal is likely to be created and placed 
on the ballot more quickly because it does not require the 
electors to gather signatures before qualifying as a ballot 
measure.113 While it is unlikely that many members of 
the agricultural community would be in favor of imple-
menting such definitional changes, California’s status as a 
leader within the environmental movement could result in 
the majority of the electorate voting in favor of measures 
that would provide adaptations to climate change and 
drought.114 However, advocates must nonetheless be cog-
nizant of industry power over the legislature.

Because the current California Constitution contains 
provisions that require water to be put to beneficial and rea-
sonable use, it should be noted that there are mechanisms 
in place to sustain water resources within the state, such 
as through the State Water Resources Control Board.115 
However, while the State Water Resources Control Board 
considers whether water is being put toward a wasteful 
and unreasonable use, the recommendations that it puts 
forth can change over time, especially as new innovations 
in water dispersal are developed.116Additionally, although 
the provisions implemented by the State Water Resources 
Control Board are intended to increase sustainability or 
address environmental concerns, the lack of a climate-spe-
cific focus within the regulations only allows changes to 
be implemented with the near future in mind, ultimately 
leaving the problem of future water availability to the next 
generation. Furthermore, the subjectivity over what consti-
tutes waste and unreasonable use, specifically from a cus-
toms standpoint, leaves the current system ill-fit to create a 
uniform solution at the statewide level.117

2. Proposed Legislative Language

Proposed additions to the text of Article X, Section 2 of 
the California Constitution have been inserted in italics. 
As such, the proposed text for the constitutional amend-
ment to Article X, Section 2 of the California Constitu-
tion is as follows:

It is hereby declared that because of the conditions prevail-
ing in this State and the future threats of climate change, 
the general welfare requires that the water resources of the 
State be put to beneficial use to the fullest extent of which 
they are capable, and that the waste or unreasonable use 
or unreasonable method of use of water be prevented, and 
that the conservation of such waters is to be exercised with 
a view to the reasonable and beneficial use thereof in the 

112. Cal. Const. art. XVIII, § 4.
113. Id.
114. See Lauren Sommer, California, An Environmental Leader, Eyes a Key 

Role in Climate Talks, NPR (Nov. 24, 2015), https://www.npr.org/2015/ 
11/24/456650555/california-an-environmental-leader-eyes-a-key-role-in-
climate-talks [https://perma.cc/2DWM-R86L].

115. Cal. Water Bds., supra note 61.
116. Id.; Prohibited Uses of Water, Cal. Water Serv., https://www.calwater. 

com/conservation/drought/prohibited-uses-water/ [https://perma.cc/VN7S- 
4DGU] (last visited Apr. 5, 2021).

117. United States v. State Water Res. Control Bd., 227 Cal. Rptr. 161, 188 (Cal. 
App. Dep’t Super. Ct. 1986).
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interest of the people and for the public welfare. To qualify 
as a beneficial and reasonable use, the usage must be well 
suited to the region and must use the best scientific evidence 
to exemplify a net zero effect on climate change. The right to 
water or to the use or flow of water in or from any natural 
stream or water course in this State is and shall be limited 
to such water as shall be reasonably required for the ben-
eficial use to be served, and such right does not and shall 
not extend to the waste or unreasonable use or unreason-
able method of use or unreasonable method of diversion of 
water. Riparian rights in a stream or water course attach to, 
but to no more than so much of the flow thereof as may be 
required or used consistently with this section, for the pur-
poses for which such lands are, or may be made adaptable, 
in view of such reasonable and beneficial uses; provided, 
however, that nothing herein contained shall be construed 
as depriving any riparian owner of the reasonable use of 
water of the stream to which the owner’s land is riparian 
under reasonable methods of diversion and use, or as de-
priving any appropriator of water to which the appropria-
tor is lawfully entitled. This section shall be self-executing, 
and the Legislature may also enact laws in the furtherance 
of the policy in this section contained.118

3. Implications of Amending the 
California Constitution

Such an amendment of the California Constitution would 
allow the state to manage its water resources more sustain-
ably, which means that there will be fewer instances in 
which water rights holders will not be able to receive their 
full allocation of water at any given time, especially during 
drought-like conditions. This amendment would also allow 
the use of water for environmental purposes to continue 
and would likely result in the development of more envi-
ronmentally friendly water uses throughout the state and 
agricultural industry. As a result, beneficial and reasonable 
uses would be required to conform with the best available 
science, not the customs of the region.

Furthermore, while current mechanisms, including 
litigation invoking the use of the public trust doctrine, 
require environmental considerations to occur when the 
State Water Resources Control Board determines how a 
particular water allocation will affect the public interest as 
a whole, biases within the system leave water rights unful-
filled.119 The purpose of this constitutional amendment is 
to ensure that water right holders may only use water for 
purposes that have been deemed climate-friendly, making 
it more likely that reliance on legal doctrines such as the 
public trust doctrine will not need to occur as frequently 
and that battles between water users will subside.

In some areas, the adoption of the proposed constitu-
tional amendment may result in widespread adaptation of 
agricultural practices. Because water-intensive crops may 
not be well suited to a particular region, requiring water 

118. Cal. Const. art. X, § 2.
119. Nat’l Audubon Soc’y v. Superior Court, 658 P.2d 709, 728 (Cal. 1983).

right holders to divert more water than agricultural prac-
tices should theoretically be allotted, the constitutional 
amendment would end these practices. For example, in 
the Central Valley of California, water-intensive crops such 
as almonds predominate the agricultural scene and, in 
recent years, have increased in prevalence and productiv-
ity despite their water usage.120 With the adoption of the 
constitutional amendment, Central Valley growers may 
be required to stop producing almonds and switch their 
acreage to crops that are less water-intensive. In addition to 
requiring a departure from the growth of certain crops, the 
amendment may also guide growers toward the use of irri-
gation practices that are best suited to conserve water, such 
as drip irrigation.121 Outside of the agricultural sphere, the 
amendment to Article X, Section 2 could require munici-
palities to direct homeowners to make alterations to their 
landscaping, such as removing ornamental lawns and 
instead installing drought-resistant vegetation that is bet-
ter suited to the warm climate.122

In addition to switching to crops that are best suited to 
a particular agricultural region, the proposed amendment 
to the California Constitution requires a net zero impact 
on the climate. Across the globe, the idea of “net zero” 
agriculture has gained considerable attention, primarily 
as a means of addressing climate change and mitigating 
its impacts.123 Net zero agriculture is characterized by an 
agricultural system that absorbs the same amount of green-
house gases as the growth and harvest of crops produce.124

President Joe Biden’s climate change platform plans 
to “invest in climate-friendly farming such as conserva-
tion programs for cover crops and other practices aimed at 
restoring the soil and building soil carbon.”125 Some solu-
tions, such as planting cover crops between production 
aisles, may be better received by members of the agricul-
tural community than others. For example, some farmers 
in California have begun to pursue dry-farming techniques, 
which use minimal irrigation and rely on the decomposi-

120. See generally Richard Gonzales, How Almonds Became a Scapegoat for Cali-
fornia’s Drought, NPR (Apr. 16, 2015), https://www.npr.org/sections/
thesalt/2015/04/16/399958203/how-almonds-became-a-scapegoat-for-
californias-drought [https://perma.cc/9N64-74PR ] (“Almonds use more 
water than all of the indoor water use in all of California” and “Almonds 
use more than all of the outdoor residential landscaping in California and 
almonds are not the largest water-consuming crop either.”); John Holland, 
Need Good News for COVID-19 Economy? Central Valley Almond Crop Is 
Record by Far, Modesto Bee (May 13, 2020), https://www.modbee.com/
news/business/agriculture/article242681716.html.

121. Danielle Venton, A Better Way for California to Water Its Farms, Wired (June 
5, 2015), https://www.wired.com/2015/06/farming-and-drought/ [https://
perma.cc/MSE2-XB35].

122. Env’t Prot. Agency, Reduce Your Outdoor Water Use 1 (May 2013).
123. See, e.g., Agriculture Resilience Act, H.R. 5861, 116th Cong. §  101(a) 

(2020):
As part of a national greenhouse gas emission reduction effort 
to prevent climate change from exceeding 1.5 degrees Celsius of 
warming above preindustrial levels, the goal for the agricultural sec-
tor in the United States shall be to achieve at least a 50% reduction 
in net greenhouse gases from 2010 levels by not later than 2030 and 
to achieve net zero emissions by not later than 2040.

124. Matt Williams, Net Zero: Farming and the Countryside, Energy & Climate 
Intel. Unit (Oct. 8, 2018), https://eciu.net/analysis/briefings/net-zero/
net-zero-farming-and-the-countryside [https://perma.cc/GD7S-FLE7].

125. The Biden Plan for a Clean Energy Revolution and Environmental Justice, 
Biden Harris Democrats, https://joebiden.com/climate-plan/ [https://
perma.cc/37R3-KSC4 ] (last visited Feb. 27, 2021).
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tion of cover crops to provide nutrients for crops.126 How-
ever, additional infrastructure-based solutions, such as 
vertical farming, characterized by “drastically reducing 
water usage and runoff,” will likely be adopted at a lower 
rate because of construction costs.127 In order to incentiv-
ize growers and members of the agriculture community to 
adopt more effective solutions, the government will likely 
need to provide subsidies or similar rewards.

4. Why Not Start Over?

Some proposals call for the destruction of the system 
of prior appropriation.128 In California, those proposals 
have also called for the destruction of the hybrid system 
of appropriative and riparian water rights.129 While these 
proposals ultimately seek a similar outcome of a more 
sustainable water allocation process, the overhaul of the 
current water allocation scheme would require vast con-
stitutional reform and regulatory work by the State Water 
Resources Control Board. As discussed, California’s water 
rights system is convoluted and allows riparian right hold-
ers to have priority, while still assigning water rights to 
other users on an appropriative basis.130 Uprooting this 
complicated system of water rights would result in confu-
sion and an onslaught of litigation challenging the action. 
As such, a minor adjustment to California’s hybrid sys-
tem, similar to the 1928 action that added the reasonable 
and beneficial use provisions of Article X, Section 2, will 
likely be more effective.

B. Analysis of Takings Challenges Given Adoption 
of New Beneficial and Reasonable Use 
Constitutional Provisions

California may be wary to adapt its current method of 
water allocation and management because of the pos-
sibility of increased takings cases associated with regula-
tory changes. As with any new regulation, California faces 
the potential for litigation if the government action has 
too large of an impact and goes too far in terms of tak-
ing property.131 In this instance, amending the California 
Constitution to update the definition of beneficial and 
reasonable uses, effectively altering the activities that water 
right holders can consume water for, is likely to result in 
takings challenges. This is because landowners currently 
using water for a previously beneficial and reasonable use 
that is now banned via the new constitutional provision 
will seek to challenge the authority of the regulation and 
receive compensation for their losses.

However, despite the increase in takings claims, many 
claims are unlikely to succeed under Penn Central Trans-

126. Venton, supra note 121.
127. Sarah Federman & Paul M. Zankowski, Vertical Farming for the Future, 

USDA (Oct. 25, 2021), https://www.usda.gov/media/blog/2018/08/14/
vertical-farming-future [https://perma.cc/R3YX-4P24].

128. See, e.g., Denver Post, supra note 101.
129. Id.
130. Cal. Water Bds., supra note 38.
131. Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922).

portation Company v. New York City. Under the analysis 
of Penn Central, plaintiffs would need to follow the three-
pronged test and prove that the constitutional amend-
ment, and any resulting water regulations implemented in 
response, would impose significant economic impacts.132 
Because it is likely that courts would grant broad defer-
ence to the government due to its implementation of the 
amendment in an effort to better serve the public interest 
and future generations, the success of takings claims for 
the plaintiff is unlikely to increase dramatically.

Under this framework, a takings claim succeeds if the 
individual is able to show that there has been a significant 
diminution in value of their property as a result of their 
decreased water rights. In some instances, such as when 
the constitutional amendment prevents individuals from 
growing certain crops that are already established on their 
properties, the court may find a regulatory taking. How-
ever, as the state adapts to these regulations and members 
of the agricultural community shift their practices toward 
reasonable and beneficial uses that are better suited to a 
particular growing region or climate, the number of claims 
should be expected to decrease.

While the outcome of takings challenges following the 
tests established in Penn Central133 and Lucas134 are easier 
to predict, there is a degree of uncertainty within the Cali-
fornia court system that must be considered. California 
courts have varied from the Supreme Court’s method of 
analyzing regulatory takings and have instead found that 
regulations that result in the taking of property, especially 
water, may be considered physical takings.135 This inter-
pretation must also be contemplated when determining 
whether a constitutional amendment is appropriate. In 
these instances, courts may be more likely to find that a 
physical taking has occurred as a result of any decreased 
water delivery due to usage for environmental purposes. 
However, in circumstances where a regulation simply pro-
hibits a type of beneficial use, it is suspected that the courts 
will continue to use a regulatory takings analysis. Because 
the purpose of the constitutional amendment is to decrease 
the frequency of occurrences in which right holders are not 
given their full allocation of water due to drought condi-
tions and resulting environmental concerns, a shift in the 
water rights system could solve this problem.

C. Applicability to Other Drought-Prone States

Definitional changes to “beneficial” and “reasonable use” 
can also be adopted by other western states facing similar 
water shortages during drought periods. New Mexico, Ari-
zona, and Colorado are all similarly susceptible to drought 
and thus provide salient case studies for how modifications 
might work outside of California.

New Mexico defines “beneficial use” as “the use of water 
by man for any purpose which benefits are derived, such as 

132. See Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 (1978).
133. Id.
134. See Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1016 (1992).
135. See Casitas Mun. Water Dist. v. United States, 708 F.3d 1340, 1353‒54 

(Fed. Cir. 2013).
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domestic, municipal, irrigation, livestock, industrial, power 
development, and recreation” and finds that beneficial use 
is “the basis, the measure and the limit of the right to the 
use of water.”136 New Mexico’s water code also requires all 
future appropriations to consider the public welfare.137 
Like in California, water officials determine whether a 
use is deemed in the interest of the public welfare and 
thus is a subjective standard.138 Because this system lacks 
an established foundation for determining whether a use 
considers the public welfare, an amendment to the New 
Mexico Constitution defining public welfare could be 
useful in establishing a system for managing water rights 
as the climate changes and drought conditions become 
more frequent.

Arizona employs the prior appropriation doctrine and 
finds that beneficial uses include “domestic, municipal, 
irrigation, stock watering, water power, recreation, wild-
life, including fish, nonrecoverable water storage pursu-
ant to section 45-833.01 or mining uses.”139 While surface 
water is governed by prior appropriation and beneficial use, 
only groundwater is subject to reasonable use provisions.140 
However, the Arizona Supreme Court previously ruled that 
legislation that affects vested water rights may not be used 
to change rights retroactively.141 If a constitutional amend-
ment were enacted in Arizona, it would need to apply pro-
spectively, which would raise questions about how the state 
may manage beneficial uses of water that had previously 
been used by water right holders. As such, a constitutional 
amendment, similar to the one proposed for California, is 
likely to prove more challenging to implement in Arizona.

Colorado, also heavily impacted by drought and climate 
change, has constitutional provisions that state that “the 
right to divert the unappropriated waters of any natural 
stream to beneficial uses shall never be denied.”142 Because 
Colorado’s Constitution relies only on beneficial uses and 
does not include a reasonableness provision, it is likely that 
the language included was meant to give broad discretion 
to water right holders regarding potential beneficial uses. 
As such, including a similar constitutional amendment 

136. Glossary of Water Terms, Off. of the State Eng’r, https://www.ose.state.
nm.us/WR/glossary.php [https://perma.cc/3AEC-JALM ] (last visited Jan. 
24, 2021); N.M. Const. art. XVI, § 3.

137. N.M. Stat. Ann. § 72-5-7 (2018).
138. Id.
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water [https://perma.cc/359N-ZFAH ] (last visited Jan. 24, 2021); Ariz. 
Rev. Stat. § 45-151 (LexisNexis 2016).

140. Chelsea McGuire, Groundwater and Surface Water Regulated Differently: 
What About Subflow?, Ariz. Farm Bureau (Apr. 20, 2020), https://www.
azfb.org/Article/Groundwater-and-Surface-Water-Regulated-Differently-
What-about-Subflow [https://perma.cc/7LQW-EGMW].

141. San Carlos Apache Tribe v. Superior Court, 972 P.2d 179, 189‒90 (Ariz. 
1999).

142. Colo. Const. art. XVI, § 6.

like the amendment proposed for California may not be 
successful because Colorado’s amendment would require 
a more large-scale overhaul of the water allocation scheme. 
Should Colorado seek to update its definition of beneficial 
use to consider the impacts of climate change, it may be 
useful for the state to first consider regulations that investi-
gate the reasonableness of specific beneficial uses to a par-
ticular region and then tackle climate considerations once 
a more detailed framework has been created.

Although the amendment of current water rights sys-
tems may prove useful in allowing states to better man-
age their water resources in the face of climate change, the 
ultimate success of these proposals ultimately rests upon 
the specific circumstances of each state’s regulatory system. 
While the above description provides a brief overview of 
the water rights schemes within New Mexico, Arizona, 
and Colorado, the formal development of a proposal would 
require additional research into the constitutional frame-
works surrounding water allocation within these states.

IV. Conclusion

California’s water allocation system faces a serious prob-
lem that is likely to become even more damaging in the 
future: climate change. The current methodology guiding 
California’s water allocation and usage is inefficient and 
does not provide a long-standing remedy for drought. As 
such, the constitutional definition of beneficial and rea-
sonable use must be redefined to take into consideration 
the effects of climate change on drought and water avail-
ability within the state. To ensure that water is available 
for both water right holders and environmental purposes, 
the California Constitution must be amended to require 
water right holders to use water only for purposes that 
scientific evidence shows is well suited to the particular 
region and will not adversely affect climate change, thus 
achieving a net zero effect.
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